Mitchell et al v. Dakota County Social Services et al Doc. 56

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Dwight D. Mitchell, individually and on Case N018-cv-1091(WMWI/BRT)
behalf of his children X.M. and A.M.;

Bryce Mitchell; and Stop Child Proteati

Services from Legally Kidnapping,

Plaintiffs,
ORDER GRANTING DEFENDANTS’
V. MOTIONS TO DISMISS
Dakota County Social Services et al.,

Defendants.

In this dispute arising fror@efendants’ temporamemoval ofPlaintiff Dwight D.
Mitchell's childrenfrom his custody, Defendants move to dismiss Plaint@count
amended complaint(Dkts. 15, 24.) For the reasoasldressedelow, the Court grants
Defendants’ motiogsito dismiss.

BACKGROUND

Plaintiffs are New Jersey residentgdhell and his three children, X.M., A.Mand
B.M. (collectively, the individual plaintiffs) and Stop Child Protemti Services from
Legally Kidnapping (SCPS), an association of parents who have been affected by
Minnesotés child-protection services.The individual plaintiffs, along with Mitchell’s
thenwife Tatiana Litvinenko and her child, M.lliyedin Minnesota fronat least February
2014 to July 204. Defendants are Dakota County, Dakota County Social Services

(DCSS), nine Dakota County officials, and three State of Minnesota officials.
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Plaintiffs’ claims arise from &ebruary 16, 2014 incident in which policepended
to a call from the Mitchell famifg babysitter The babysitterelayed to police X.M.’s
allegations that Mitchelhad inflicted corporal punishmenbn him Police took the
childrenfrom their home tdahe police station for questioning, where both X.M. and A.M.
alleged that Mitchell had spanked them on prior occasi@esinty officialsalsoreached
out toEva CamposMitchell’s ex-wife and the biological mother of X.M., A.M., aidM.?
Campos alleged that Mitchell had abused ¢h#dren, and shencouraged officials to
pursue legal actioagainst Mitchell in Minnesota, insteadiofthe children’s home state
of New Jersey. In response to Campos’s allegatib@sSS removed X.M.A.M., and
B.M. from Mitchell’s custody?

Defendant Susan Boreland subsequently commenced a Child in Need of Protection
or Services (CHIPSproceeding. Mitchell accepted service of the CHIR@tition and
attendedan emergency protective hearing on February 26, 2014. In May 2014, Mitchell

entered arAlford pled in response to a criminal charge for malicious punishment of a

1 Campos had an antagonistic relationship with Mitchell. Dating back t6, 200
Campos had made terroristic threats, violated restraining orders obtained by Mitchell, and
repeatedly attempted to abduct their children.

2 Because B.Mwas attending school outside Minnesota in February 204 4yas
not physically removed from Mitchell's custody.

3 CHIPS proceedings are codifiatMinn. Stat.88 260C.00%t seq.

4 In an Alford plea, an individual enters a plea without admitting gu8eeNorth
Carolina v. Alford 400 U.S. 25, 388 (1970)(holding that, when a “strong factual basis

for the plea” exists in the record, “[a]n individual accused of crimay voluntarily,
knowingly, and understandingly consent to the imposition of a . . . sentence even if he is
unwilling or unable to admit his participation in the acts constituting the crime.”).



child. At aJuy 10, 2014settlement conferender the CHIPS proceedinjitchell agreed
to a court ordeprohibitinghim from usingcorporal punishmenh exchangéor regaining
physical custody of A.M. and B.M. On July 21, 2014, Mitchell and his family returned to
New Jerseyithout X.M. On December 4, 2015, the stataurt dismissedhe CHIPS
petition against Mitchell.The following day, DCS$eturned X.M. to Mitchell’s custody.

Plaintiffs allege numerous instances of misconduct DBfendants between
February 2014and December 2015. Plaintiffs allege tHaefendants were unlawfully
motivated to separate Mitchell from his children, conspired to transfer custody to
Mitchell’s exwife, and made racially disparaging commashising their interactions with
Mitchell.® Plaintiffs also allege thatDefendantsforced Litvinenko tomove out of
Mitchell's Minnesota houseuring the CHIPS proceeding, threatening that Litvinenko
would losecustody of her child, M.L., if she did nigtave Finally, according to Plaintiffs,
Defendats submitted unreliableaccusationsto the Minnesota courtn the CHIPS
proceeding and concealed a court order indicating that New Jens¢WMinnesota—was
the proper jurisdiction for the CHIPS proceeding.

In the present action, Plaintiffs’ amended complailiéges 25counts against
Defendants, including constitutional, federal, and state law cla@wntsl through 6
advanced by all plaintiffsallege that several Minnesota chpdotection statutes are

facially unconstitutional because they are void for vagueaedsviolatethe Due Process

5 Plaintiffs allege that Dakota County social worker Susan Boreland sklidieell,
“[w]hy are all black families so quick to spank their children? You are unfit to be parents
and don’t deserve to have children.”



andEqual Protection Clausef the United States ConstitutiSnThe remaining 19 counts
are advanced only by the individual plaintiffs. Counts 7 through 12 allege that the same
Minnesota childerotection statutes challenged in Counts 1 througte@inconstitutional
as applied to the individual plaintiffs. Counts 13 and 14 allege that Dakota County’s
policies caused civil rights violations. Coufts through 17 allege that state and county
officials engaged in conspiracies to terminate Mitchell’s parental rights. Counts 18 through
24 are state law claima]leging ntentional infliction of emotional distress, negligence,
negligent infliction of emotional distress, malicious prosecution, abuse of process, and
false imprisonment. Count 25 is a request for declaratory relief against Dakota County.
ANALYSIS

Defendants move to dismiise amended complainnder Federal Rules of Civil
Procedure 12(b)(13nd12(b)(6). A defendant may challenge the plaintiff's complaint for
lack of subjecimatter jurisdictioneither on its face or on the factual truthfulnesstef
averments.Fed. R. Civ. P. 12(b)(1}ee, e.g.Titus v. Sullivapn4 F.3d 590, 593 (8th Cir.
1993) Here, Defendantssert facial challenge tsubject-matter jurisdiction.In a facial
challenge the nonmoving partyreceives the samprotections as it would defending
against a motion brought under Rule 12(b)(6Q%bornv. UnitedStates 918 F.2d 724,

729 n.6 (8th Cir. 1990).

6 Plaintiffs challenge the following chHgrotection statutesMinnesotaStautes
Section260C.007, suhdisions5, 6 and 13Section260C.301, subdision 1; andSection
626.556, subdivision 2.

! Defendants argue that the amended complaint's allegations, taken as true, are
insufficient to confer jurisdiction.



A complaint must be dismissed if it fails to state a clamwhich relief can be
granted.Fed. R. Civ. P. 12(b)(6). To surviveRaile 12(b)(6)motion, thecomplaint must
allege sufficienfacts thatwhenaccepted as trustatea facially plausible claim to relief
Ashcroft v. Igbal 556 U.S. 662, 678 (2009)Whendetermining whether the complaint
states sucl claim,a district courtacceps as true all factual allegations in the complaint
and draw all reasonable inferences in the plaingffavor. Blankenship v. USA Truck,
Inc., 601 F.3d 852, 853 (8th Ciz010). he factual allegations need not be detaited,
they must be sufficient to “raise a right to rel@fove the speculative leVednd “state a
claim to relief that is plausible on its faceBell Atl. Corp. v. Twomb|y650 U.S. 544, 555
570 (2007). A plaintiff, however,must offermore than“labels and conclusions” or a
“formulaic recitation of the elements of a cause of actidd. at 555. Legal conclusions
that are couched as factual allegatioresy be disregarded by the district cousee Igbal
556 U.S. at 6789.

l. Subject-Matter Jurisdiction over Federal Claims

Defendants argue that this Court lacksject-mattejurisdiction over Counts 1
through 6 because Plaintiffs lack constitutional standing.

Federakourts are courts of limited jurisdiction. U.S. Const. art. Ill, § 2, d¢lujgn
v. Defenders of Wildlife504 U.S. 555, 560 (1992 argis v. Access Capital Funding,
LLC, 674 F.3d 783, 790 (8th Cir. 2012peforea district court can reach the merits of a
claim, thecourt must determine the jurisdictional question of standiDigy of Clarkson
Valley v. Mineta495 F.3d 567, 569 (8th Cir. 2007). If a federal district court determines

at any time that it lacks subjectatter jurisdiction, the court must dismiss the action. Fed.



R. Civ. P. 12(h)(3). When the district court or a party challenges standing, the party
invoking federal jurisdiction has the burden to establish that the requirements of standing
have been satisfiedMlineta 495 F.3d at 569. Standing is determined based on the facts
as they existed when the complaint was filedjan, 504 U.S. at 569 n.4.

A. Individual Plaintiffs * Standing for Counts 1 through 6

Defendants argue that the individual plaintiffs lack standing to challenge the facial
validity of the Minnesota statutes because there realcand immediate threat repeated
injury.

To have standing, a plaintiff must (1) have suffered an injury in fact, (2) establish a
causal relationship between the defendant’s cormhatithe alleged injury, and (3) show
that the injury would be redressed by a favorable decistbrat 56061; Mineta 495 FE3d
at 569. When, as here, a plaintiff sepksspectiveelief, a plaintiffalsomust establish a
“real and immediate threat” that the injury will be repeat&geCity of Los Angeles v.
Lyons 461 U.S. 95, 102-05 (1983)tosby v. Ligon418 F.3d 927, 933 (8th Cir. 2005)

Here, the individual plaintiffs seek injunctive and declaratory retie€ounts 1
through 68 Whenthe suit was commenced, tmglividual plaintiffs had returned to their
home state of New Jersey and Defendants no longer had custody over Mitchell’s children.

As they livein New Jerseythe individual plaintiffsareno longersubject to Minnesota’s

8 Although Plaintiffs amended complaint also seeks damages, a facial challenge is
“necessarily directed at the statute itself and [the remeay$t be injunctive and
declaratory.” Ezell v. City of Chicagos51 F.3d 684, 698 (7th Cir. 201tf. Mosby 418
F.3dat 93233 (equating a litigant bringing a facial challenigene seeking declaratory

or injunctive relief).



laws. And there is naallegaton in the amended complaint tldgmonstrates a real and
immediate threat that Minnesots child-protection statutes will interfere with hie
individual plaintiffs’familial relationship againAccordingly, theindividual plaintiffslack
standing to bring Counts 1 through 6.

B. SCPSs Standingfor Counts 1 through 6

Defendants argue th&CPS also lacks standing to bridgunts 1 through Because
SCP3 members do not have standing in their own right. Plaintdtsterthat SCPS$
members have standing because they have been affected by Misnesitdgprotection
statutes.

An association has standing wh#iree conditions are me#t least one of its
members has standinipe assertenhterests are germane to @Esociatiors purposeand
the individual members’ participation in the lawsuit is unnecesddunt v. WashState
Apple AdvertComm’n 432 U.S. 333, 3443 (1977). A member’s interest must more
than an“abstract concern” or “unadorned speculatiorsimon v. E. Ky. Welfare Rights
Org., 426 U.S. 26, 40, 44 (1976).

Here, Defendants argue that no SCPS member has standing in his or her own right.
The amende@omplaint alleges that SCPS*"ian association of parents who have been
affected or may be affected” by Minnesota’s cipldtection system. Thigbstract
concerndoes noestablisithat any SCPS member has suffered an injury in faee idat

40. Nor does the amendedmplaint proide any allegations linking th#&linnesota



statutory provisions at issue to SCP&embers Moreover,there is no indicatiothat
SCP3 members face a real and immediate threat of being harmed by Mirsetwid:
protection statutes agairL.yons 461 U.S. atl02-05. Accordingly, SCPS does not have
standing to bring Counts 1 through 6.

For these reasons, the Court grants Defendants’ nsaéti@iismiss Counts 1 through
6, as both the individual plaintiffs al®CPSack standing to bring theslaims

Il. Failure to State a Claim

Defendantargue that Counts 7 throu@fi, the remaining constitutionahd federal
claims fail to state claims on which relief can be grant8deFed. R. Civ. P. 12(b)(6).

A. Constitutional Claims

The individual plaintiffs allege four categories of constitutional claims: procedural
due process, substantive due process, equal protection, and freedom of asstaiiason
The Court addresses each category of claims in‘furn.

1. Procedural DueProcess (Counts 7, 8nd 12)

Defendants argue that Counts 7, 8 andfdiRto statea claim for violation of

procedural due process. The amended complaint alleges that Defendants fabedl®o

o In a facial challengéo the Court’s jurisdiction, like the challendesreto Counts 1
through 6, the standing analysis is limited to the pleadii@geSemler v. Klang603 F.
Supp. 2d 1211, 12120 (D. Minn. 2009) (“If the defendant brings a facial challenge .
the Court reviews the pleadings alone. ). Thus, the SCPS declarations submitted by
Plaintiffs in their responsive briefs are not considered in this analysis.

10 Count 12 alleges Fourteenth Amendment procedural and substantive due process
violations aswell as a First Amendment freedom of association violatiéach of these
allegations is addressed in the relevant section of the Court’s analysis.



adequate procedural safeguadldsing the CHIPS proceeding amdMitchell's separation
from Litvinenko.

To state a claim for a violation of procedural due process, a plaintiff must tiége
defendants deprived the plaintiff a protectible liberty or property interegtthout
providing adequate procedural safeguarddathews v. Elddge 424 U.S. 319, 3333
(1976). Natural parents have a fundamental liberty interest “in the care, custody, and
management” of their childrerSantosky v. Krame#d5b5 U.S. 745, 753 (1982). When the
governmentattempts to interfere with this liberty interestparent muste afforded
“fundamentally fair procedurésid. at 754 Procedural due process requires that parties
have “a meaningful opportunity to present their cadeldridge, 424 U.S.at 349. The
extent of procedural safeguards requudeg@ends otthe naturef the interest at stakeé&see
Goldberg v. Kelly397 U.S. 254, 262 (19703ee also Eldridge424 U.S.at 334 (“Due
process is flexible and calls for such procedural protections as the particular situation
demands.”).

Here,through the commencement and pursuit GHIPS proceedind)efendants
interfered with Mitchell’s liberty interest in the care, custody, and management of his
children. Although the individualplaintiffs are unhappy with the decisiolefendants

made during the CHIPS proceedifighe amendedomplaint fails to allege that Mitchell

11 The amended complaint alleges that Defendants concealed pertinent documents,
which indicated that New Jersey was the proper jurisdiction for the CHIPS proceeding.
But Mitchell himself resolved this concern by bringing the documents to the Minnesota
court’s attention on October 19, 2015. The amended complaint also alleges that during the
CHIPS proceeding Defendants failed to prove Mitchell’'s unfitness. Yet the individual



was denied a meaningful opportunity to present his case or that any procedural safeguards
were lacking. The complaint concedes that Mitchell had notice of the CHte&epling
and attended several hearings adjudicated by neutral offiiadd.the individual plaintiffs
were disatisfied with the outcome of the hearingsot a cognizable due process claim
SeeEldridge 424 U.Sat 349. As there are ralegations ofany omission ofprocedural
safeguards, the individual plaintiffs fail state a claim.

The amended complaint alsdleges that Mitchell was not afforded due process
when he was deprived of his interestiving with Litvinenko. As a threshold matter, it is
not clear that Mitchell’s proffered liberty interesbhabitation witha spouseis entitled to
procedural due process protectiorfseeKerry v. Din 135 S. Ct. 2128, 21335 (2015)
(plurality) (holding that spousal cohabitatias nota proteced interestunder procedural
due procesandexplaining that procedural safeguards are not triggelely becauséa
regulation in any way touches upon an aspect of the marital relationship”). And even if
procedural due process extends to spousal cohabit#t®rgmendedomplaint fails to
sufficiently allege how Defendantsdeprived Mitchell of this interest. The amended
complaint alleges thatounty officialswarned Litvinenko thashe would lose custody of
M.L. if she did not move out of Mitchell’s houséAt some uspecifiedtime after this

conversationLitvinenko moved Without more the nexus between Defendants’ conduct

plaintiffs concede that a showing of unfitness is not a requirement under the UGifiddm
Custody Jurisdiction and Enforcement Act.

10



and Mitchell’'s separation from Litvinenkes too speculative to survive a Rule 12(b)(6)
motion to dismiss.See Twomb|y550 U.Sat 555.

For these reasonthe Court grants Defendants’ motsio dismissthe procedural
due processlaims in Counts 7, 8 and 12.

2. Substantive Due Process (Counts&nd 12

Defendants alsargue that Coust9and 12fail to state clairafor substantive due
process violations. The amended complaiteges thaDefendantanterfered withthe
individual plaintiffs’ rights to marriage, intimate association and privacy.

Substantive due process protects an individdalislamentaliberty interests from
certain government actions, regardless of the procedural safeguards inSad€mwers
v. City of Minneapolis478 F.3d 869, 873 (8th Cir. 2007). To state a claim for an executive
official’s violation of substantive due process, a plaintiff must allege “(1) that the official
violated one or more fundamental constitutional rights, and (2) that the conduct of the
executive official was shocking to the contemporary conscienicke.(internal quotation
marksomitted).

Whether an official’'s action shoslkhe conscience is a question of lattayes v.
Faulkner Cty, 388 F.3d 669, 675 (8th Cir. 2004). Conscienceshocking conduct
includes “[o]nlythe most severe violations of individual rights that result from the brutal
and inhumane abuse of official powerWhite v. Smith696 F.3d 740, 7558 (8th Cir.
2012) (internal quotatiomarks omitted).This type of severe abuse of power exists, for
example when an offier systematicallgoercesitnesses andntirelyignores implausible

aspects afvitnesstestimony.Seee.q, id. at 758 (holding thadfficer’s relianceon coerced

11



testimony, even thoughthe witness’s proffered timdocation, and description of the
murder were incorrectonstituted conscieneghocking conduct). In contrast, an officer’s
unsubstantiated and inaccurate statements in minor reports, such as shoplifting reports, do
not shock the conscienc&eeKrogh v. Sweeneyl 95 F. Supp. 3d 1049, 1054 (D. Minn.
2016).

While agreeingthat fundamental rights are at stake, Defendangsiethat the
amendedccomplaint does not allegmwnscience-shocking condudiEven when ecepting
as truethat Defendants relied orf€ampos’s and A.M.’saccusationsand that these
accusations weref questionable credibilitytheamended complainonethelessails to
allege a sufficiently severe abuse of power. CHIPS proceedings are designed to protect the
welfare and safety of childrenSeeMinn. Stat.§8 260C.001, gbd. 2. Pursuinga CHIPS
proceeding—even in thdace ofhotly conteste@ccusations-is not the type ofinhumane
abuse obfficial power” necessary to state a substantive due process tmeivhite 696
F.3d at 75§internal quotation marks omittedMoreover, unlike the testimony White
there are no allegatiotlsatCampos’s and A.M.’s accusations were the product of witness
coaching omwere whollycontradictory to established factSeeid. Instead, Defendants’
inclusion ofunverified orinaccurate statements in an official report is akin to the actions
in Krogh, which were notonscience-shockingseel95 F. Supp. 3d at 1054.

Because the amended complaint fails to allege facts that would establish
substantive due process violation, the Court grants Defendants’ statidismiss Courst

9 and 12.

12



3. Equal Protection (Counts 10 and 11)

Defendants also challen@ounts 10 and 11, arguing that tHay to state claims
for violations of the Equal Protection Claukecausehere is no allegatiothat Mitchell
was treated differently thasimilarly situated individuals Counts 10 and 11 allege that
Minnesotas child-protection statute€onsideration of a child’s cultusmounts to racial
discrimination®?

To statean equal-potection claim, a plaintiff muséallege that a laweither is
discriminatory on its face or has both a discriminafargposeand discriminatory impact.
See Washington v. Dayié26 U.S. 229, 242 (1976). Whether a plaintiff brings the claim
as a member of a protected class or as a class of one, the plaintiff must allege “invidiously
dissimilar” treatment relative to similarly situated persofiitie v. Solem827 F.2d 276,
281 (8th Cir. 1987).

The Minnesota statutest issuehereare not facially discriminatory becausige
consideration ofculture” applies equally to althildren!® As suchthe question presented
here is whether the amended complaint sufficiently alleges thatstatutes have a

discriminatory purpose and impadBy this measure, the amended complaint falls short

12 The individual plaintiffs challenge the application of Minn. Stat. 8§ 626.556, subds.
2(n), (f) and (g). Section626.556, suhision 2(r), provides that investigatorust
consider the “accepted chitéaring practices of the culture in which a child participates”
when assessing the suitability of a child’'s environmeBubdivisions2(f) and 2(g)
similarly permit investigators to consider a child’s culture when assessing the child’s
mental or cognitive impairment.

13 Although the individual plaintiffscontend that racial dispags exist within
Minnesotés child-protection services, the amended complaint does not plausiblgriynk
racial disparity problem to the statutory provisions’ consideration of culture.

13



The individual plaintiffs do notallege that thechallengedMinnesota chileprotection
statutes were enacted with a discriminatory purpose. Nor do the individual plaintiffs
compareMitchell’s treatmenunder the statutory framewotdé that ofanyother similarly
situated parent.

For these reasons, the Court grants Defendants’ nsotiomlismiss Counts 10
and 11.

4, Freedom of Expressive Association (Count 12)

Count 12, Defendants argdails to state a clairfor a First Amendment violation
Count 12 allegeshat Defendants interfered with the individual plaintiffs’ freedom of
expressive association by forcing Mitchell and Litvinenko to live separately.

Freedom of expressive associatjgmohibits excessive governmental interference
with certain relationships, including marital relationshifeeRoberts v. U.S. Jayceetb8
U.S. 609,622-23 (1984);Wingate v. Gage Cn5ch.Dist., No. 34 528 F.3d 1074, 1081
(8th Cir. 2008). To statesucha claim, aplaintiff must allege that “a substantial or
motivating factor” of the defendant’s conduct was deéendant’s interto interfere with
the protected relationship. Wingate 528 F.3dat108182 (internal quotation marks
omitted) Governmentainterference witlthe protected relationship is justifiddowever,
if the government has a sufficiently important inteegstuses narrowlyailored meanso
further that interestld. at 1081.

The individual plaintiffs’ First Amendment claim fails for at least two reasons. First,
as addressed artll.A.1 of this Order Defendantsalleged interference with Mitchell’s

marital relationship is too speculative to survive a Rule 12(b)(6) motion to dismiss.

14



Twombly 550 U.S. at 555. Second, the amended complaint contains only conclusory
allegations thabefendants’ conduct was motivated by a desire to interfere with Mitchell’s
marital relationshig* Merely asserting that Defendants “intentionally and with malice
interfered in Mitchell’'s and Litvinenko’s marital relationship” is insufficient to state a
plausibleclaim.

Accordingly, the Court grants Defendants’ mosaio dismiss the individual
plaintiffs’ freedom of expressive association claim.

B. Federal Law Claims

The individual plaintiffsbring two categories of claims arising under federal law.
The individual plaintiffs allege that Dakota County’s policies led to civil rights violations.
The individual plaintiffs also allege that Defendants engaged in a conspiracy to deprive
Mitchell of his parental rights. Each category is addressed, in turn.

1. County Policies and Supervisory Violations (Countd3 and 14)

Defendants argue that Coanil3 and 14 fail to adequately allegelefective
governmenrdl policies Count 13 alleges that Dakota Couatydits employees engaged
in various unlawful practiceand Count 14 allegesiore specificallythat county officials

failed to train and supervise their social workéts.

14 Because the claim fails for the foregoing reasons, the Court need not reach the
guestion of whether Defendants’ conduct was justified. However, the Court observes that
it is well established that the government has a strong interest in protecting chBeen.
Dornheim v. Shole2t30 F.3d 919, 925-26 (8th Cir. 2005).

15 The amended complaint alleges that Dakota County’s wrongful policies include
separating families without warrants, performing medical examinations on children
without parental consent, coercing parents to sign contracts, fabricating evidence, failing
to canply with the CHIPS proceeding jurisdictional requirements codified in Minn. Stat.

15



A municipality can be held liable for civil rights violations arising from the
implementation ofts wrongful policiesor custons. Mondl v. Dep’t of Social Servs. of
City of New York436 U.S. 658, 694 (1978). Liability for such violations does not extend
to isolated instances of misconduct, ather to defective countyide polides See
Ulrich v. Pope Cty, 715 F.3d 1054, 1061 (8th Cir. 2013jllegations that the training of
a particular offieal was unsatisfactory, thatraunicipality was occasionally negligent in
administering g@rogram, othatan injury could have been preventaddifferent orbetter
training are all insufficient to state a clainBee City of Canton v. Harrig89 U.S. 378,
390-91 (1989). Instead, plaintiff must allege that the county “had notice of prior
misbehavior by its [employees] and failed to take remedial steps amounting toadeliber
indifference to the offensive actsSee Patzner v. Burkeft79 F.2d 1363, 1367 (8th Cir.
1985). And aplaintiff mustallege thatlie municipality’s defective policyas the “moving
force behind the constitutional violation.Harris, 489 U.S. a389 (internal quotation
marks omitted).

Each of the policies alleged in the amended complairdoted in the individual
plaintiffs’ interactiors with particular Defendants, artlese interactionprovide no
indication of a widespread policy. The amendediplaint alleges that Dakota County
customarily fails to comply with jurisdictional requirements in CHIPS proceedings. Yet,

in the only other CHIPS proceeding referenced in the complaint, that of Litvinenko, the

§ 518D.203refusingto implement safety plans that avoid foster care placement, failing to
supervise agentsadequately and publishing premature conclusions of parental
maltreatment.

16



amended complaint concedes that Dakota County properly observed jurisdictional rules.
The amended complaint’s allegations regarding failure to train alsesarféicient to state

a claim. Even assuming Dakota County’s training manuals do not include citatalhs to
pertinent Minnesota statutes governing CHIPS proceedmegeely alleginghat training

could have been better is insufficient to survive a motion to disrBiead. at 391.

Notably, Countsl3 and 14 are insufficient for additional reasons. The amended
complaint fails to allege that Dakota County was on notice of any pri@onmisictof its
employees Moreover, the amended complaint fails to allege that Dakota County’s policies
werethe “moving force” behind a constitutional violatitwecause, .addresseth the
preceding sectionsf this Order, theamended complaint has not sufficiently alleged
constitutional violation.Seeid. at 389.

For these reasonBefendants’ motiosmto dismiss Counts 13 and 14 are granted.

2. Conspiracy (Counts 15 through 17)

Defendants alsargue that Counts 15 through 17 fail to state claims for conspiracy
under Title 42, United States Code, Sections 1985 and 1986. Counts 15 through 17 allege
that state and county officials conspired to deprive Mitchell of his parental rights and
transfer custody of the children to Campos. The officials acted in furtherartbes of
conspiracytheamendeaomplaint alleged)y concealing relevant documents, submitting
unreliable accusations, and orchestrating B.M.’s expulsion from his school.

To state a claim for a Section 1985 conspiracy, a plaintiff mllsge “that the
defendant conspired with others to deprive him or her of a constitutional right; that at least

one of the alleged econspirators engaged in an overt act in furtherance of the conspiracy;

17



and that the overt act injured the plaintifi®skew v. Mikrd, 191 F.3d 953, 957 (8th Cir.
1999). A plaintiff alsomust allege an actual deprivation of the constitutional right.
Only if a plaintiff sufficiently allegea Section 1985 conspiracgna plaintiff state a claim
for a Section 1986 failure to prevent the conspirésgeGatlin ex rel. Estate of Gatliw.
Green 362 F.3d 1089, 1095 (8th Cir. 2004).

As addressed here in Parttheindividual plaintiffs have failed to state a claim for
any constitutional violation. For this reason, #mended complaint does not allege the
required elementsf a Section 1985 conspiracy clainkeeAskew 191 F.3dat 957. By
extension, the individual plaintiffsSection 1986claim fails for lack of apredicate
conspiracy. SeeGatlin, 362 F.3dat 1095. Accordingly, the Court grants Defendants’
motions to dismiss Counts 15 through 17.

lll.  SubjectMatter Jurisdiction Over Statelaw Claims (Counts 18
through 24)

Defendants argue that they amremune from liability for the statdaw claims
Counts 18 through 2% Moreover,when it appearthat subjecmatter jurisdiction may
be lacking afederal court may considgurisdictional immunity issuesua sponte See
Hart v. United States630 F.3d 1085, 108@th Cir. 2011)affirming district court’ssua

sponteruling on subjectmatter jurisdiction and noting thatdefendant’s burden to prove

16 The individual plaintiffs allege intentional infliction of emotional distress, negligent
infliction of emotional distress, negligence, malicious prosecution, abuse of process, and
false imprisonment. Defendants DCSS and state official Emily Piper arsamadas
defendants in these state-law claims.

18



entittement to immunity is “irrelevant’) Both sovereign immunity and commtaw
official immunity are implicated here, and the Court addresses each in turn.

A. Sovereign Immunity for Official-Capacity Claims

Sovereign immunity barstate-lawclaims againsgovernmenbfficials in federal
court, absent the state’s unequivocal consefee Pennhurst State Sch. & Hosp. v.
Halderman 465 U.S. 8998-99 (1984) Subject to certain exceptionginnesota has
expressly waivedhe sovereign immunity of its state officials for tort liability viaeth
Minnesota Tort Claims AMTCA). Minn. Stat. § 3.736. But the MTCdoesnotwaive
immunity for an injury caused by a state official’s performance of a discretionary duty,
even wherthe discretions abused. Minn. Stat. § 3.736, subd. 3(b). In this context, a
discretionary act ian actthat “involve[s] balancing policy objectives such as economic,
social,and political factors."Christensen v. Mower Cf{y687 N.W.2d 305, 307 (MinItt.

App. 1998). Similarly, Minnesota expressly waives the sovereign immunity of
municipalities and their officials, subject to exceptions. Minn. Stat. 8 466.02. As relevant
here, however, municipalitiesd their officials ar@ot liable for tort claims arising from

an official’s discretionary acts. Minn. Stat. § 466.03, subd. 6.

The amended complaichallenges statend localofficials’ investigation of chile
abuse accusations atiie officials’ conduct duringhe CHIPS proceeding. All of the
alleged actionsnvolve the exercise of the state and local officials’ judgmewthen
investigating childabuse accusations and making eamsaagement decisions, staiied
local officials necessarilynustbalancehe parert’ interest in the carand managemeof

their childrenwith the states interest inthe welfare of children. Becaugs thestate-law
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claims implicateonly discretionary functions, Minnesota has waivedthe stateor local
officials’ sovereign immunity to this suit.

For the reasonaddressed abov#his Courtlacks subjectmatter jurisdiction over
Counts 18 through 24he tort claimsasserted against Dakota County and the state and
county officials in their official capacities.

B. Common-Law Official Immunity for Individual-Capacity Claims

Defendantsargue that they are immune from personal liability for Counts 18
through 24under the commeataw doctrine of official immunity.The individual plaintiffs
counter that such immunity has bestatutorily waived beause Defendants submittedse
reports in the CHIPS proceeding.

Official immunity is a commoAaw doctrine thatprotectspublic officials from
personal liability forstatelaw tort claims. Mumm v. Mornson708 N.W.2d 475, 490
(Minn. 2006). UndemMinnesota law,public officials are entitled to official immunity
unlessthe plaintiff showseither thata public official failed to perform a ministerial dyty
performedhat dutynegligently, ocommitted awillful or malicious wrong.SeeSchroeder
v. St. Louis Cty.708 N.W.2d 497, 505 (MinrR006) “Malice in the context of official
immunity means intentionally committing an act that dfffecial has reason to believe is
legally prohibited.” Kelly v. City of Minneapolis598 N.W.2d 657, 668Vinn. 1999).
Malice is notpresenif a defendant’s conduct (1) objectivelaslegally reasonable, (2)
was performedn good faith, or (3) did not violate a “clearly established” rigBleason

v. Metra Council Transit Operations563 N.W.2d 309, 318Minn. Ct. App. 1997).As
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neither partyargues thabefendants’ conduetas ministeriglthe question before tl&ourt
is whether the amended complaint alleges malicious coAfuct.

First, the allegations regarding Defendants’ negligent investigation of accusations
and Defendants’ negligent training and supervision of social workers do not rise to the level
of malicious behavior These allegationsnvoke a negligence standard and are, by
definition, not intentional. Because the malice exception to official immunity requires an
intentional commission of an act, the amended complaint’s allegations of negligence do
not qualify for this exception.

Second, the amended complaint alleges that Defendants submitted unreliable
accusations to the Minnesotaurt presiding overthe CHIPS proceeding, pursuéue
CHIPS proceeding with the aim of terminatiNgtchell’'s parental rights, and removed
Mitchell’s children from his custody.These allegations fall shodf malice because
Defendants providea basis for their actionghat objectively is legally reasonable
Defendants asseftat they commenced the CHIPS proceedmigirtherance of the state’s
well-establishedinterest in protecting children and preventing chalduse. Indeed,
Minnesota’s chileprotection statutes expressly contemplate that these proceeciaygs

result in the removal of a child and termination of parental rights if it is in the child’s best

17 The individual plaintiffs argeithat Minn. Stat. $26.556, subd.,3vaives official
immunity. Underthe “Malicious and reckless reports” provision codifedinn. Stat.

8 626.556, subd. 5, “[a]ny person who knowingly or recklessly makes a false report under
the provisions of this section shall be liable in a civil suit for any actual damages suffered
by the person or persons so reported . .Th& malicios submission of a CHIPS report is
alreadyaccounted foby the malice exception to official immunity. As such, Minn. Stat.

8 626.556, subd. 5, does not change this analysis.
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interests. Minn. Stat. 8 260C.001Therefore,Defendants’ actions-pursuinga CHIPS
proceedingand presenting to thstate court the accusations againktitchell—are
grounded in an objectively, legally reasonable basis.

Third, the amended complairdlleges that, during the CHIPS proceeding,
Defendants concealed documents relating to proper jurisdiclinis alleged act alsdoes
not qualify as maliciousonduct Mitchell hadboth access to these documents &mel
ability to present these documents to Mmnesota court. Moreoveas the amended
complaint concedes, Mitchgdtesentdthese documents to the Minnesota coursinhiply
does not follow that Mitchell had a right, let alone &&ly establishedright, to have
Defendantgpresent this informatiotf

In summary, because all Defendants against whom thelatatelaims were
brought are entitled to immunity in their individual and official capacities, this Court lacks
subjectmatter jurisdiction over Counts8through 24. Defendants’ motions to dismiss
Counts 18 through 24 are granted.

IV. Declaratory Relief (Count 25)

Finally, Defendants argue th@bunt 25%s request for declaratory relief fails because
there is no underlying cause of action on which to predicate the request.

The Uniform Declaratory JudgmestAct (UDJA) gives courts “within their

respective jurisdictions” the power to “declare rights, status, and other legal relations

18 As Defendantgorrectly observeghere is naluty to disclose exculpatogvidence
in a civil action. SeeMillspaugh v. CtyDept. of PubWelfare of Wabash Cty937 F.2d
1172,1175 n.1 (7th Cir. 1994noting that there is no parallel to tBeadyrequirement of
disclosing exculpatory evidence in civil litigation).
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Minn. Stat. 8555.01. The declaratory relief must be basedaorunderlying cause of action
because¢he UDJA does not “create a cause of action that does not otherwise étist.”
for Metro. Stability v. Metro. Counci671 N.W.2d 905, 916 (Minn. Ct. App. 2003).

The individual plaintiffs seek declaratory judgment thakotaCounty’s invoices
to Mitchell for foster care costs are invalid. But in light of the dismissaCafints 1
through 24, the Court lacksiya basiso award declaratory reliefAccordingly,the Court
grants Defendants’ motions to dismiss Count 25.

ORDER

Based on the foregoiranalysisand all the files, recordsnd proceedings herei,
IS HEREBY ORDERED that Defendants’ motions to dismjis@kts 15, 24) are
GRANTED and Plaintiffs’ amended complaint, (Dkt. 83, DISMISSED WITHOUT
PREJUDICE.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: January 22019 s/Wilhelmina M. Wright
Wilhelmina M. Wright
United States District Judge
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