Ready 4 A Change, LLC v. Sourcis, Inc. et al Doc. 33

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Ready 4 A Change, LLC, File No. 18-cv-0341 (ECT/ECW)
Plaintiff,
V. MEMORANDUM OPINION
AND ORDER

Sourcis, Inc., d/b/a Sourcis, and
Shahram Elli, a/k/a Ron Elli,

Defendants.

Bradley John Haddy, Minnesota Esquire, LIMENndota Heights, MN, for plaintiff Ready
4 A Change, LLC.

Dawn C. Van Tassel, Van Tassel Lawnkj LLC, Minneapolis, MN, for defendants
Sourcis, Inc., and Shahram Elli.

This is a lawsuit between two businesgamrizations that once worked together.
Defendant Sourcis, Inc. (“Sourcis”),a California corporation, provided
website-development and search-engine-optitiszaervices under a contract to plaintiff
Ready 4 A Change, LLC (“R4AQ,’a Minnesota-based busineg®fendanShahram Elli
(“Elli") is Sourcis’s Chief Executive Officer. R4AC allegethat the parties’ business
relationship went bad becau®efendants breached theontract and nsappropriated
confidential information and intellectual property belonging to R4AC. R4AC asserts a
series of exclusively statevlaclaims against Defendants and seeks damages greater than

$500,000. Thus, the case is in fedemlrt on the basis of diversity jurisdiction.
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Defendants seek dismissal on several alternative grounds: a lack of personal
jurisdiction, the passing of stdes of limitation, a failurdo plead facts establishing
essential elements of claims, federakgmption, and improper venue. Defendants
alternatively seek transfer of venue to theited States District Court for the Eastern
District of California under 28 U.S.C. B404(a). Because Defendants lack “minimum
contacts” with Minnesota and “maintenanck the suit [in Minnesota would] offend
traditional notions of fair @ly and substantial justice,Daimler AG v. Bauman
571 U.S. 117, 126 (2014(citation and internal quadian marks omitted), personal
jurisdiction over Defendants is lacking. &Hack of personal jurisdiction warrants
transferring the case to the itbd States District Court for the Eastern District of
California.

I
R4AC is a limited liabilitycompany organized under Miesota law and based in

Minnesota. Am. Compl. § 1 [ECF No.7R4AC’s sole member is Judy Dohm (“Dohm”),

! Defendants argue that R4AC’s amendechgiaint is “without dfect, given that it
was filed without leave of Court or the consefhDefendants.” Mem. in Supp. at 2 n.1
[ECF No. 14]. As a matter of law, this argant seems questionable. Rule 15(a)(1)(B) of
the Federal Rules of Civil Procedure saya th party may amend a pleading “to which a
responsive pleading is required’—and a conmplgalls in that category—once as a matter
of course within “21 days after service of apensive pleading or 2days after service of

a motion under Rule 12(b), (e), @), whichever is earlier.” Ciendants servetheir Rule
12(b) motion on October 17, 201&CF No. 13. Twenty-ongays after October 17 was
November 7. R4AC filed its amended compian August 7, 201,8CF No. 7, over two
monthsbeforeDefendants served their motion unéRule 12(b). Unless one reads Rule
15(a) to require the service of a responsieaging or one of the tisd motions to trigger

a party’s right to amend a complaint onceaasatter of course—and that seems iffy—
R4AC’s amended complaint was timely and @opAs a practical matter, regardless of
the precise meaning and application of Rilihere, R4AC’s amended complaint contains
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and she is a Minnesota citizeseeSecond Dohm Aff. 1 1, ® [ECF No. 32], making
R4AC a Minnesota citizenSee, e.gCypress Creek RenewablBsv., LLC v. Sunshare,
LLC, No. 18-cv-2756 (PJS/DTS), 2018 WL 52945at*1 (D. Minn. Oct. 24, 2018) (“For
purposes of diversity jurisdiction, a limitéidbility company (LLC)takes the citizenship
of its members and sub-members asdb-sub-members.”). R4AC provides
medical-tourism services, including protimy and coordinating weight-loss and
plastic-surgery procedures performed in Mexi Am. Compl. § 6; Def. Index of EXxs.
(“Index”), Ex. E 1 [ECF No. 17].

Sourcis provides web-development andrek-engine-optimization services; it is
incorporated under Californlaw and maintains its principplace of business in Folsom,
California. Am. Compl. 11 2, 7; Elli Decl STECF No. 15]. Sowis maintains no presence
in Minnesota. It has no office, employee,pooperty in Minnesota, it has not worked in
Minnesota; it has targeted no advertisingviinesota customersklli Decl. 7 10-11.
Elli, Sourcis’s CEO, is California citizen.SeeAm. Compl. T 3; Elli Decl. 11 2, 5. He
never has been to Minnesota. Elli Decl. 1 12.

R4AC contracted with Sourcis for theoprsion of “web development and search
engine optimization services.” Am. Compl. 11 8s8e alscElli Decl. {1 6-9; Index,
Ex. A. The parties’ submissions do nofgaliabout when they began working together,
and this discrepancy warrants discussionur8e says it was “about March 2010.” Elli

Decl. 1 6. In support of its assertion thia¢ parties’ relationship began “about March

no new or materially differerdllegations relevant to the personal jurisdiction question.
Therefore, citations in this opiniomill be to the amended complaint.
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2010,” Sourcis filed what it alleges is a ‘@riand correct copy of [its] form services
agreement” with R4ACElli Decl. § 8, and that documeistdated March 20, 2010, Index,
Ex. A? Also, Elli testifies in his declarationahDohm contacted hiffjijn or about March
2010 . .. to discuss the pdssity of Sourcis performing Intemet marketing services for
R4AC.” Elli Decl. | 6.

R4AC’s position on this issue is not congmte In her first affidavit filed in this
case, Dohm testifies that Sourcis’s “submissiban agreement is fabated.” First Dohm
Aff. 6 [ECF No. 26]. According t®ohm, the “document was created far after we had
agreed to terms, did business, and v&g ho longer working together.1d. Dohm’s
affidavit does not specify when Sows@nd R4AC began working togeth&ee generally
id. However, in a declaration Dohm filed & separate lawsuit involving R4AC in a
California state court, she testified that R4d€2d a different “web development company
until January 30, 2010[,] at which time Rohi Eom Sourcis was hired as a replacement
to handle both our databasedawveb development for [R4AC].Index, Ex. E 1 6. An
email thread filed as anxkibit to an affidavit submiti@ by R4AC’s counsel in this
above-captioned case seems to show that Dohm and Elli were engaged in initial
communications concerning a business retedip and a possible contract circa March

2009. Haddy Aff. 1 6, Ex. 1 [EF No. 25]. Finally, R4AC allges in its amended complaint

2 What Sourcis calls its “fon services agreement” witRdAC is a single-page letter
on Sourcis letterhead, addresse®ohm and signed by ElliSeelindex, Ex. A. The letter
begins with the sentence: “l am pleased e giou the following quote for [R4AC] Internet
Search Engine Marketing.ld. The letter says later that @ais would start work “upon
the receipt of the dowpayment for $3000."1d. If this one-mge document is the parties’
agreement—a fact R4AC ghstes—it doesn’t say much.
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that the parties entered into an agreemembid August 2007,” butites no authority for
this allegation. Am. Compl. 8. Tocap then, Sourcis and Elli say the parties’
relationship began in Marc2010; various submissions by R& and Dohm say that it
began around January 30, 2010 (Dohm’s Calitodeclaration), or in March 2009 (the
email thread attached to R@’s counsel’'s affidavit), oin August 2007 (the amended
complaint). No party says whetherettagreement had a defined time periedy|
month-to-month, term of months, one year, etc.).

R4AC was referred to Sourdy another Sourcis customeElli Decl. § 7. Like
Sourcis, the party who referred R4AC to Susivas a business located in Californlid.
In other words, R4AC’s identification of 8rxis did not result from anything Sourcis did
in Minnesota, from any advertisements Sairoay have targeted at potential customers
in Minnesota, or from any Inteet presence Sourcis may hawaintained—or at least there
IS no evidence showing thatpgmened. The services Sow@rovided taR4AC are not
described precisely or comprehensively in thdi@st pleadings or briefs. It seems enough
to say that the services were intended to awprand increase traffto R4AC’s websites.
Elli Decl. 1 10; Index, Ex. A; Mem. in Opp’n at 2 [ECF N&#t]. To enable Sourcis to
provide its services, R4AAC ga®®urcis access to some of ARZ's proprietary information
including website data, databases, pgcioperation methods, business relationships,
customer data, and financial data. Am. Corfifh8-9, 12, 17. During R4AC and Sourcis’s
business relationship, Dohmdadglli traveled together t€hicago to attend conferences
and to Mexico to perform market researétili Decl. { 12; First Dohm Aff. §{ 7-8. Apart

from those travels, Sourcis undertook all of itgkvon behalf of R4AC in California. Elli
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Decl. 1 10. R4AC acknowledges that Sourcigork resulted in “a dramatic increase” in
the online traffic for R4AC. Mem. in Opp’n at 2.

At some point, the parties’ relationship mtédbad. R4AC alleges essentially that
Sourcis and Elli “fraudulently converted” R4ACproprietary information for Sourcis’s
own use “to directly compete with R4AC tihhe medical tourism industry.” Am. Compl.
11 12-15. These allegations form the core of R4AC'’s claitissicase. Elli testifies that
Sourcis stopped providing services to R4ACs[a]result of R4AC’s failure to pay.” Elli
Decl. 113. Regarding the timing of thdireakdown, the parties are imprecise but
relatively consistent. Sourcisysait was “late summer of 2012.1d. R4AC does not
discuss the timing of the parties’ breakdown irpapers in this case, but in the declaration
that Dohm filed in the California lawsuit, stlescribed a series e¥ents from June through
October 2012 as leading to the breakdown. Index, Ex. E {1 6570, 80-84. Accepting the
earliest factually-supported date the partregationship could hae begun—which would
appear to be March 2009, Haddy Aff. | 6, Ex-the relationship last more than three
years, but less than four.

Il

“Personal jurisdiction . . . is an essential element of the jurisdiction of a district . . .
court, without which the agot is powerless to proceed to an adjudicatidRuhrgas AG v.
Marathon Oil Co, 526 U.S. 574, 584 (1999) (second alteration in original) (citation and
internal quotation marks omitted). “Wheoersonal jurisdiction is challenged by a
defendant, the plaintiff bears the burdershow that jurisdiction exists.Fastpath, Inc. v.

Arbela Techs. Corp.760 F.3d 816, 820 (8th Ci2014) (citations omitted). “To
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successfully survive a motion thismiss challenging personatigdiction, a plaintiff must
make a prima facie showing of personailgdiction over the challenging defendantd.
(citations omitted). “But where, as heree tharties submit affidavits to bolster their
positions on the motion, and the districtudorelies on the evidee, the motion is in
substance one for summary judgmenCieative Calling Sols., Inc. v. LF Beauty Ltd.
799 F.3d 975, 979 (8th Ci2015) (citation omitted). At the summary-judgment stage, a
case should not be dismissed for lack of @eas jurisdiction “if the evidence, viewed in
the light most favorable to [the plaintiff], sufficient to suppora conclusion that the
exercise of personal jurisdiction@v[the defendant] is properId. (citations omitted).

For the exercise of personal jurisdictionlde proper in a diversity case, it must
comport with both the forum statdtang-arm statute and due proceks.at 979. Because
Minnesota’s long-arm statute, Minn. Stat543.19, is “coextensive with constitutional
limits,” this two-part issue bls down to one: whether the @xise of personal jurisdiction
comports with due proces§ohnson v. Woodcogck44 F.3d 953, 955 (8 Cir. 2006). Due
process requires that each defendant hagmuft “minimum conacts” with the forum
state so that “maintenance tbke suit does not offel traditional notions of fair play and
substantial justice.” Daimler AG v. Bauman571 U.S. 117, 1262014) (citations and
internal quotation marks omitted). This ams “actions by the dafdant[s]” themselves
must “create a substantial connection withftram [s]tate” and provide “fair warning” to
defendants that they may hébgect to jurisdiction thereBurger King Corpv. Rudzewicz
471 U.S. 462, 472, 473.985) (citations and internal quotation marks omittedgord,

e.g, Creative Calling 799 F.3d at 980 (defdant’s contacts mugiermit it to “reasonably
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anticipate being haled into court” in the figme state (citation and internal quotation marks

113

omitted)). The “fair warning” requirement will be met if defendants have “purposefully
directed’ [their] activities at residents ofetliorum, and the litigadn results from alleged
injuries that ‘arise out of orelate to’ those activities.’Burger King Corp, 471 U.S. at
472—-73 (citations omitted).

Our Eighth Circuit Court of Appeals has idiied five factors that district courts
are to consider in determining whether a defendant has sufficient minimum contacts with
the forum state to justify arfding of personal jurisdictior(1) the nature and quality of
contacts with the forum stat€2) the quantity of thoseoatacts; (3) the relationship
between the cause of action and the contacigshélstate’s interest in providing a forum
for its residents; and (5) tlenvenience to the partieSohnson v. Arder614 F.3d 785,
794 (8th Cir. 2010). The first three factoare of primary importance, whereas the
remaining two are secondarBurlington Indus., Incv. Maples Indus., Inc97 F.3d 1100,
1102 (8th Cir. 1996) (citatiommitted). A court must coiger these factors in the
aggregate rather an individually. SeeNorthrup King Co. v. Compania Productora
Semillas Algodoneras Selectas, S5A.F.3d 1383, 1388 (8th Cir. 1995) (citation omitted).

Start with the third factor: the relation tife cause of action to the contacts. This
factor distinguishes specific jurisdiction frogeneral jurisdiction: specific jurisdiction
exists over causes of action angout of or related to a defemd® contacts with the forum
state, whereas general jurisdiction is broam®ed reaches any cause of action against a

defendant whose forum contacts “are so ‘cardus and systemati@s to render [it]

essentially at home ithe forum [s]tate.” Quality Bicycle Prod., Inc. v. BikeBaron, LL.C
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No. 12-cv-2397 (RHK/TNL),2013 WL 3465279, at *3 (DMinn. July 10, 2013)
(alterations in original) (quotingsoodyear Dunlop Tires Operations, S.A. v. Brown
564 U.S. 915, 919 (24)). Here, Defendants are indisgloiy not “at home” in Minnesota,
making this a question of spific personal jurisdiction.

Analysis of the first two factors—the natuaad quality of coracts with the forum
state and the quantity of those contacts—requires consideohtioa parties’ contractual
relationship. “A contract between a plainafid an out-of-state defdant is not sufficient
in and of itself to establish monal jurisdiction over the defdant in the plaintiff's forum
state.” K-V Pharm. Co. v. J. Uriach & CIA, S,848 F.3d 588, 593 (8th Cir. 2011) (citing
Burger King Corp. 471 U.S. at 478-79). Howevea, contract is ordinarily “an
intermediate step serving to tie up priosimess negotiations with future consequences
which themselves are ghreal object of the business transactiork=V Pharm. Caq.
648 F.3d at 593 (quotingurger King Corp.471 U.S. at 479). “To determine whether a
defendant purposefully established minimum aots with the forum, fte district court]
must evaluate ‘prior negotiations and conpéated future consequences, along with the
terms of the contract and the pastiactual course of dealing.Creative Calling 799 F.3d
at 980 Quoting Burger King Corp471 U.S. at 479).

Here, a fact-finder could noeasonably conclude that &ais or Elli established
minimum contacts with Minnesota permittingetexercise of personal jurisdiction based
upon the contract or course of dealing WRHAC. Sourcis says that R4AC solicited the
business relationship after being referre®twircis by a third-party—a Sourcis customer

located in California. Elli Decl. § 7. R4A@oes not dispute thiagllegation. In her
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affidavit, Dohm testifies that she “wastroduced” to Elli,First Dohm Aff. 3} though
she does not say who introduced them, neifledrm nor R4AC deny Sourcis’s allegation
that it was a Sourcis customlecated in California. Theris no evidence showing that
Sourcis solicited the relationship by reachintp iMinnesota. The parties do not define
the terms of their agreement with any claribyit importantly ngparty has introduced
evidence from which a reasonable fact-finder colglitrmine that the parties’ contract was
binding for a defined period of time. In otheords, if the parties contemplated a lengthy
business relationship, one couldt glean that fact from the s’ description of their

agreement (or, for that matter, from any other evidence the parties have subfmitted).

3 Dohm testifies two paragraphs later her affidavit that Elli contacted her to
“solicit . . . the business for [R44].” First Dohm Aff. 5. This assertion does not create
a genuine dispute regarding the fact thaAB4vas referred to Sourcis (and not the other
way around). The assertion is vague, and ésipe meaning is opendoestion. It would
have been easy for R4AC tesdute this fact by, for example, denying that it was referred
to Sourcis by another Sourcis customer acdeing what Sourcis did to target R4AC’s
business. R4AC doesn’'t do anything like thdthe assertion also is unsupported. To
support this assertion, Dohm cites “Exhibit Bt there are no exhibits attached to Dohm’s
affidavit. Though there is aBxhibit 2 attached to the afavit of R4AC’s counsel, that
exhibit consists of two invoices from an organization called “Spaceout Media” to R4AC
and checks reflecting R4AC’s payment of the twoices. Haddy Afff 7, Ex. 2. These
documents provide no support for Dohm’s asge. Finally, it seems worth noting that
the email thread attached ashibit 1 to R4AC’s counsel’s affidavit begins with an email
from Dohm to Elliasking if he is “in a position . [to] take [R4AC]on as a client.”ld.

16, Ex. 1.

4 In its memorandum inpposition to Defendants’ motion, R4AC asserts that Sourcis
“deliberately’ reached out and negotiatetbag-termagreement witla company in the
forum state.” Mem. in Opp’n at 5 (emphaatded) [ECF No. 24]. R4AC cites no record
evidence supporting its statement that theagrent was for a “long term” (or what period
of time it considers “long”).
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The parties’ submissions establish thati®is performed workinder the contract
in California, Mexico, and lllinois. Elli DecH{ 10, 12; First Dohm Aff. 1 7-8. There is
no evidence showing that Sourcis performaey work on behalf of R4AC in Minnesota.
Indeed, Elli testifies that he never has b&eiMinnesota, Elli Declf 12, and R4AC has
introduced no evidend® dispute this assertion. Oneght reasonably hypothesize that
Sourcis sent communications RAAC in Minnesota, but a@pt from a letter from Elli to
Dohm—which Sourcis says is the contraogdx, Ex. A—and the eail thread attached
to the affidavit of R4AC’s cowsel, Haddy Aff. 6, Ex. 1, thecord contains no description
of communications that Sourcis or Elli may haeat to Minnesota. No doubt Sourcis sent
bills to R4AC in Minnesota, and R4AC alleghat it paid Sourcis “through [its] Minnesota
bank.” Mem. in. Opp’n at 5. But invoicesent to the forum state, and payments for
services made from the forum state, canneitbelves establish personal jurisdiction. If
that were enough, then every contraat émwods or services would trigger personal
jurisdiction over the out-of-state party, and thgtEn Circuit has made clear that is not the
law. Creative Calling 799 F.3d at 980Eagle Tech. v. Expander Americas, Jnc.
783 F.3d 1131, 1137 (8th Cir. 2015) (“[W]irehsfers to and froma forum state do not
create sufficient contacts to cport with due process such that a foreign corporation could

‘reasonably anticipate being haled into cahere.” (citation omitted)). To summarize
then, based upahe evidence submitted ltlye parties, neither ¢hquality nor quantity of
Sourcis and Elli’'s contacts with Minnesota un8eurcis’s contractral course of dealing

with R4AC could reasonably justify the exercadfgpersonal jurisdiction over them in the

District of Minnesota in this case.
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The fourth and fifth factors—Minnesotaisterest in provitchg a forum for its
residents and the convenience of the pswtiarrant brief discussion. Minnesota no
doubt has an interest in providing its residemith a forum for dispet resolution, but that
interest is minimal when the disputas minimal connection to the statéee Westley v.
Mann 896 F. Supp. 2d 775, 792 (D. Minn. 201Rere, not only are Defendants’ activities
largely unconnected to Minnesota, so &4AC’s. The medical tourism that R4AC
arranged occurred in Mexico, atlte meetings in which it participated that are described
in the record occurred outside of Minnesotdnder these circumstances, Minnesota’s
interest in providing forum for R4AC is not substantiaApart from the inconvenience
that always seems associated with litigating in a distantrfono party has identified a
particular fact or set of facts tipping this facin its favor. Perhapmost importantly, even
if convenience could justify looking past thlesence of minimum contacts (and that seems
dubious), R4AC has not identified any cemience-related reasdhat might justify
allowing this case to proceadthe District of Minnesota.

When a federal district court deterrag it lacks persohgurisdiction over
defendants and the “plaintiff seusly intends to press [itg]aim,” the result should be an
order transferring the case to an appropriate jadésstrict rather thaoutright dismissal.
Thompson v. Ecological Sci. Corg21 F.2d 467, 470 n.4 (8th Cir. 1978¢e also Am.
Registry of Radiologiechnologists v. Benng®5 F. Supp. 2d 944, 946 (D. Minn. 2009)
(“Although the Court lacks peosal jurisdiction over Defendds, it may transfer this
action to any other district iwhich it could have been brght, if justice so requires.”);

Turner v. Werner Enters., IndNo. 8:09CV130, 2009VL 2358348, at *2AD. Neb. July
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23, 2009). Here, R4AC gives neason to think it is not sens about pressing its claims,
and transfer would seem more conducive e&dpeedy, inexpensivetdemination of this
action than dismissalSeeFed. R. Civ. P. 1.

In their motion and briefs, Sourcis and Elli request transfer of this action to two
different judicial districts: the Northern Digtt of California and the Eastern District of
California. CompareMot. At 1 [ECF No. 13] (requestingjansfer to Northern District);
Reply at 5 [ECF No. 29]Northern District)with Reply at 4 (Eastern District); Mem. in
Supp. at 2, 24, 27 (Eastebistrict) [ECF No. 14]. Atthe hearing on these motions,
Defendants clarified that they seek transfethie Eastern District of California. That
makes sense. As mentioned earlier, Sourcisitaias its principal place of business in
Folsom, California, and Folsom lies withinetlEastern District. It also seems worth
mentioning that R4AC was patrtty litigation in California sta court, Sacramento County,
seelndex, Exs. D-F, H-I, and Sacramentou@ty also lies in the Eastern District.

ORDER

Based upon all of the files, records, gandceedings in the above-captioned matter,
and having determined thaktiCourt lacks personal jurisdictiaver defendants Sourcis,
Inc. and Shahram EIlilT IS HEREBY ORDERED THAT Defendants’ motion to
dismiss or transfer venue [EQ¥0. 13] is granted in parhd denied in part as follows:

1. Insofar as the motion seelkstransfer venue, it GRANTED, and the Clerk

is directed to transfer this matterttee United States District Court for the

Eastern District of California; and
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2. Insofar as the motion esks dismissal, it iISDENIED WITHOUT

PREJUDICE as moot.

Dated: Januaryl7,2019 s/Eric C. Tostrud
Eic C. Tostrud
UnitedStateDistrict Court
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