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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

David Heinz, Case No. 1&v-1919(SRNDTYS)
Plaintiff,
V. MEMORANDUM OPINION
AND ORDER

Carrington Mortgage Services, LLC

Defendant.

Jonathan L. R. DreweBrewesLaw, PLLC,817 Fifth Ave. S, Ste. 400 Minneapolis, MN
55404 for Plaintiff.

Daniel J. Sathre, Houser & Allison, APC, 350 Highway 7, Ste. 216 Excelsior, MN 55331,
for Defendant.

SUSAN RICHARD NELSON, United States District Judge

This case arises from laomeowner’'sactionagainst a lendealleging violations of
the Fair Debt Collection Practices Act, 15 U.8.0692et seq (“FDCPA). As a result of
certain of Defendant's communications and condeietintiff Andrew Heinzalleges hdost
his home of nearly twenty yeais foreclosureand suffered emotiondalistress Defendant
Carrington Mortgage Services, LLC (“Carrington”) now moves for summatgment.
Mr. Heinzopposes the motion.

The Court is sympathetic thr. HeinZs plight. However,because there is no
evidence that the challenged communicatiand conductelate to the “collection of a

debt”, the law forbids hiding Carringtonliable for thesestatementsand actionsinder the
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FDCPA For the reasorset forthbelow, Defendants motion is granted and Mr. Heisz
complaint is dismissed with prejudice.
l. BACKGROUND
A. Factual Background
1. History of the Loan, Note, and Mortgage

The material facts surroundinthe underlying loan promissory note, and
mortgageare not in dispute. Mr. Heinig the formerfee owner of propertyocated in
Dakota County, Minnesota (the “Property’)Compl.[Doc. No. +1] (“Compl.”) 111-3;
Ostermann Aff. [Doc. No. 23'Ostermann Aff.”)Ex. A.) While residingat theProperty
for nearly twenty years with his wife and daughter, Mr. Heilso operated hieome-
based business Heartland Business Services, Inc. frofrdperty. (Heinz Aff. [Doc.
No. 30] (“Heinz Aff.”) 11-2; Ostermann AffEx. H at 48.)

On March 25, 2008 Mr. Heinz borrowed $ 247,344 dollarsfrom lender
Countrywide Bank, FSB (théLoan”). (Ostermann Aff. Ex. A.) The Loamvas
evidencedby a promissory note, secured by a mortgége “Mortgagé). (Id.) The
Mortgage executed by Mr. Heinand his wife, Srany&leinz, identifies Countrywide
Bank FSB asthe lenderand Mortgage Electronic Registration Systems, Inc. (‘“MERS”)
as the mortgagee, actintgolely as a nominee forCpuntrywide Bank FSB’s] and
[Countrywide Bank FSB’s] successors and assign@d., Ex. A.) The Mortgage
expressly authorizes MERS to “foreclose and sell the Propeldly, HX. A at 2)

On or about June 9, 201%e note and Mortgage were assigfein MERS, as

nominee, to Bank of America, N.A. (“BANA”").(Sathre Aff.[Doc. No. 23] (“Sathre
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Aff.”) Ex. A) BANA serviced the Loan until a service transfer to Carrington effective
July 11, 2017. (Ostermann Aff. Ex. K.)

In 2010, Mr. Heinzallegedlyfell behind onhis mortgage paymentgSeeid., EX.

B.) Although Carrington alleges that Mr. Heirmould not make a single payment
betwesn February 2010 and March 20Q1ésulting ina delinquency of $22,740.t®llars
(Def.’s Summ. J. Br. [Doc. No. 26] (“Dés Summ. J. Br.”)at 3), the recordonly
suggests that loan modification was granted in March 2011 curiMg HeinZs
unidentified amount oflefault,and bringing him current on hgayments (Ostermann
Aff. 9 11;Ex. B.) By the timeCarringtontook over servicing of Mr. Heing loan from
BANA, however,it is undisputedhe Loan was “in defaultagain. (Compl. 11, Heinz
Aff. 1 8.)

Although twoloan modificationsvere granted tdAr. Heinzin 2011and 2014 as
described below, BANAIltimately recorded aotice of pendency and power of attorney
to foreclose the Property. (Sathre Aff. Ex. B.) On June 16, 2017, Mr. heasz
personally servedvith the Notice of Mortgage Foreclosure Sale, Notice of Homestead
Designation, Help for Homeowners in Foreclosure Notice, Foreclosure: Advice Notice to
Tenants Notice, and Notice of Redemption Righéde notice(together, the“Sale
Notice’). (Ostermann AffEx. O; Compl.J 21.) The Sle Notice informedMr. Heinz
that the foreclosure sale of the Property was initially scheduled for August 1, 2037. (

The Property was eventually sotch November 14, 2017, approximatefgur
months after Carrington took oveervicing theLoan As detailed furtheibelow, tis

foreclosure followed two loss mitigation applications Mr. Heinz submitted to Carrington.
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2. Mr. Heinz’s Loan Modification Applications with Prior Servicer
BANA

Following Mr. HeinZs first defaultin 201Q it is undisputed that he applied for
loss mitigation assistane@dth BANA to avoid foreclosure(Ostermann AffEx. B.) Mr.

Heinz was granted a loan modification in 2011 which erased the default, briblrght
Heinz current on his payments, and allowed him to remain on the Progdrjy. (

In 2013, Mr. Heinzagain defaulted and applied for loss mitigatassistance.
(SeeOsterman Aff. Ex. C-D.) On September 19, 2013, BANArote a letter taMr.

Heinz notifying him that his request was dea for his failure to provide the required
documents to complete the loan assistap@ication. (Ostermann Aff. Ex. D at-31.)

Mr. Heinzwas ultimately able to obtain a second loan modification that cured his default,
and brought him current on his loan payments. (Ostermann Aff. Ex. C.)

In 2016, Carrington alleges, withoutiting to the record, thaMr. Heinz again
defaulted and applietbr loss mitigation assistance(Def.’s Summ J. Br.at 4.) The
record shows, however, that September 2016, BANAitiated aforeclosure process
againstMr. Heinz (Sathre Aff. Ex. B.) On September 13, 20BANA recorded a
notice of pendency and power of attorney to foreclose the Property. (Sathre Aff. Ex. B.)
Pursuant tathe Sale Notice Mr. Heinz was informedthat the foreclosure sale of the

Property was initially scheduled for August 1, 2617.

10On or about August 2, 201Mr. Heinzwas notified by letter that the August 1 sale had
been postponed to September 19, 2017. (Ostermann Aff. &3Z On the day of the
rescheduled sale, Carrington notified Mr. Heinz that the sale date had been further
postponed to November 14, 2017Td.(Ex. E at 34.)
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On March 4, 2017, BANAwrote a letter to Mr. Heinzotifying him that his
application was no longer being reviewéar his failure to provide the required
documents to complete the loan assistance application. (Ostermann Aff. Ex. D at 29.)
Two months later, on May8l 2017,BANA sent another letter to Mr. Heinzotifying
him that his application was still incomplete and no longer under rdwies failure to
submit the requested documents in support of his applicaidnat 28.)

3. Mr. Heinz’'s Loss Mitigation Applications with Carrington

As of July 11, 2017, Carrington began servicing Mr. Hsinaan. (Ostermann
Aff. Ex. K.) Shortly after receiving notice of this transfer, Mr. Hespoake to Carrington
by telephone. (Heinz Aff. 19.) During the call, Mr. Heinalleges that Carrington
demanded thatir. Heinz “produce to them a loss mitigation package by midnight that
same evening in order to prevent a foreclosure sale of [Mr. idgipoperty.” (Heinz
Aff. 1 10.) Inresponse, Mr. Heiralleges thahe immediately sought assistance from the
Minnesota Attorney Genetral Office “with the loss mitigation submissions and his
dealings with Carringtoh. (SeeHeinz Aff. 1 12-21.) When Mr. Heinz madeany
submissions to Carrington, he alleges that he “commonly sent copies of the submissions
to the Minnesota Attorney Generalifice.” (SeeHeinz Aff. 118.) It is undisputed that
the Minnesota Attorney GenemlOffice represented/r. Heinz andMr. Heinz alleges
that he relied on th&ffice, including William Gosiger from the Consumer Division of
the Minnesota Attorney General's Officap “relay. . . any communications and
information they received from Carrington regarding J[héscount.” (See Heinz

Aff.  21; Def's Summ. J. Br. at 28.)



To avoid foreclosure it is undisputed that Mr. Heinsubmittedhis first loss
mitigation applicationto Carringon on August 3, 2017. (Ostermann Aff. Ex; F
Compl. § 21.) Five days later, on August 8, 2017, Carrington submitted a letidr.to
Heinz acknowledging receipt of the application and requesting the following
documentation by August 23, 2017 to remain eligible for loss mitigation assistance:

(1) Mr. Heinz’s tax returns;

(2) IRS 4506-T Form fully executed by Mr. Heinz;

(3) a requesfor mortgage assistance (“RMA‘Qompleted and executed byr.
Heinz;

(4) proof of all household income;

(5) monthly living expense worksheet; and

(6) adetailed hardship letter.
(Ostermann Aff. Ex. F.)

Following phone calls between Carrington and Mr. Heafmout the missing
documents aboveCarrington received additional documents from Mr. Hémzeview,
two days beforets August 23 deadline. Carrington, however, determined thidue
application was incomplete because it was missing “([1]) complete income tax returns,
[2] a complete RMA, [3] proof of all household income, and [4] a monthly living expense
worksheet.” (Ostermann Aff. Ex. L at 77.)

Carrington acknowledges receivin@dditional documents on August 2&€nd
September 1, 201#om Mr. Heinz including, among other things, a “profit and loss

statement for July 2017 through August 2017” and an application of automatic extension



to file income tax returns for the years 2011 2016. Id.) But, Carrington determined
the application remained incomplete,@arringtonevidently soughfive new categories
of documents:

(1) Mr. Heinz’s most recent quarterly or year-to-date profit and loss statement;

(2) Mr. HeinZs paystubs reflecting at least 30 days income with -yeaate
earnings;

(3) an explanation of the 2016 tax extension;

(4) the current 2017 social security income award letter; and

(5) two months proof of receipt of Mrs. Heinz’s income.

(Ostermann Aff. Ex. L at 77.) On September 2, Carringiemnta letter to Mr. Heinz
stating that each of the abew@ssing documents mudie receivedno later than
September 17, 2017 to remain eligible for loss mitigatiesistance.(Ostermann Aff.
Ex. L at 77-78.)

After a phone call on September 6 about the missing documents, Carrington
acknowledged that it received additional documents fidm Heinz the nextday.
(Ostermann Aff. Ex. Lat 78.) Notably, amonthe documents Carringtacknowledges
receiving was a“letter of clarification regarding Mr. Heinz’'s profit and loss statement
and anincome $atement from July 1, 2017 through September 6, 201@stermann
Aff. Ex. L at 78;see also id Ex. H at 48.)

The parties disputevhether Carrington receivediwo required categories of
documents foMr. Heinz’s firstloss mitigationapplication: (1)a threemonth profit and

loss statementand (2)Mr. HeinZs paystubdor thirty consecutivelays (Def.’s Summ.



J. Br. at 7;Pl.’s Br. in Opp. to Summ. J [Doc. N29] (“Pl.’s Opp. Br.”) at 7-8) If these

two categories of documeniied beerreceived the parties agree that Mr. Helm4irst
application would have been considered complete. As to Carrington’s request for a three-
month profit and loss statemenkir. Heinz allegesthat a statement constitutirithe

entire small business historfor 2017 was includédwith his first application. (Heinz

Aff., 11 23-24 Ostermann Aff. Ex. H at 489.) He furtheralleges thathe statement
covered the perio€arringtonrequested from July 1, 2017 through Septembe&0&y.

(1d.)

As to Carrington’s request for paystulddr. Heinz appears to allegthe Income
Statement thahe submitted satisfie this request. (SeeHeinz Aff. 1 27-28.) The
Income Statemerlists Mr. Heinz as the only employefor his own starup company.
(Ostermann Aff., Ex. Hat 49) His compensatiois listedas $ 6,923ollars (Id.) Mr.
Heinz alleges thabhe had no paystubs to subrfot this amountbecausé[n]o checks
from the company were written fbim] as traditional paychecks, as such a check would
be coming from and going to the same bank accou(iiéinz Aff.  27.) Heartland
Business Servicednc. allegedly nevehad a “checking account separate frokfr.|
Heinz'd personal checking account(Heinz Aff.  25.) Nonetheless, Carrington alleges
thaton September 6, 201it,determined the application remained incomplete, as it was
still missing these two categories of documents. (Ostermann Aff. Ex. L at 78.)

On September 18, 201Mr. Heinz contacted Carrington to discuss his loan

account andmortgage assistancapplication. (Ostermann Aff. Ex. L at 78Heinz



Aff. § 15.) Carringtoralleges thatluring the calljts representativiadvised Mr. HeinZ
of the documents that were still missing at that time.” (Ostermann Aff. Ex. L at 78.)

Nearly two weeks lateign September 29, 2017, it is undisputed tGatrington
represented that Mr. Heinzas only missing one category of documeméededor his
first mortgage assistan@pplication tobe consideredomplete (Ostermann Aff. EX. L
at 7879.) In anemail to Mr. Gosiger providinga status update oMr. HeinZs
application, Carrinpn concede that “all that [Mr. Heinz] needed to provide was a profit
and loss statement for the time period of July 1, 2017 through September 6, 2017.”
(Ostermann Aff. Ex. L at 789.) The parties contest whether Carrington received this
document. Mr. Heinalleges that the requested profit and loss statement was praoevided
Carrington “as of at least September 7, 2017, and again by fax on September 18, 2017.”
(Heinz Aff. § 36;see alsdstermann Aff. Ex. H.)Carrington on the other handlleges
that “since the date of [th8eptember @ email,” Mr. Heinz’s application “remained
incomplete”? (Ostermann Aff. Ex. L at 78-79.)

Approximately a week later, on October 8, 2Q01Mr. Heinz’'s applicationwas
cancelled (Ostermann Aff. Ex. L at 78.) Othe sameday, Carrington mailed a
Cancellation Notification taMr. Heinz informing him that his application for mortgage
assistance hdgeen cancelleecause Carringtoallegedlydid not receive the request

documents within the allotted September 17 deadlifiel., Ex. L at 78, 105.) As

2 Although Defendant arguddr. Heinz admitted thatCarringtonadvised him that his
Income Statemerdid not satisfyCarrington’srequest for a thremonth profit and loss
statement,%eeDef.’s Summ. J. Br. at 7 n. 28), the cited portion of Mr. Hsitestimony
does not appear in the record before the Cai@eeSathre Aff. Ex. C.) Thus, the Court
does not consider this alleged testimony for this moteeeFed. R. Civ. P. 56.
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explained above, he parties vigorously contest whetheZarrington received the
documents requested for Mr. Hemirst loss mitigationapplication (ld.; Heinz
Aff. 11 28, 32)

Nonethelessthe parties do not disputhat Mr. Heinz submitted essecond request
for mortgage assistance to CarringtonOctober 12, 2017. (Ostermann Aff. Ex. L at 78;
Pl.’s Opp. Brat 22.) Two days later, on October 14, 2017, Carrington sent a letter to Mr.
Heinz indicatinghat thefollowing documentation needed to be submitigdOctober 29,
2017 to determin#r. HeinZs eligibility for loss mitigation assistance:

(1) Mr. HeinZs paystubsfor thirty consecutive days reflecting year to date
earnings;

(2) Mr. Heinz’s tax returns;
(3) IRS 4506-T Form fully executed by Mr. Heinz;

(4) personal bank statements reflecting household expeiasethe last two
months;

(5) aletter attesting to the number of occupants who reside in the Property;

(6) a hardship letter; and

(7) a list of monthly living expenses.
(Ostermann Aff. Ex. L at 110.) Although Carrington concedes that many of the above
documents hatheen submitted before&arrington alleges new and updated versions of
the documents were required “due to the prior documents [] having become aged beyond
permissible program timelines.” (Ostermann Aff. Ex. L at 79; Def.’s Summ. J. Br. at 8.)

Carrington received additionaloduments on October 2@rom Mr. Heinz

including among othet a bank statement from July 11, 2017 through Augus2Q0y.
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(Ostermann Aff. Exs. M, R.) But Carrington determined the application remained
incomplete, ashe applicationwas missingwo categories of documentsand Carrington
sought three new categories of documents:

(1) Mr. Heinz’'s paystubdor thirty consecutive dayseflecting the yeato-date
earnings;

(2) IRS 4506-T Form fully executed by Mr. Heinz;

(3) two most recent bank statements (with recurring household expenses circled);

(4) Mrs. Heinz’s Social Security Income Award Letter for $ 1,792 dollars; and

(5) proof of receipt of Mrs. Heinz’s social security income for two months.
(Ostermann Aff. Ex. M.) On October 21, Carrington sent a letter to Mr. Hgating
that each of the abovmissing documents mubg receivedo later than November 11,
2017 for Mr. Heinz to remain eligible for loss mitigation assistantte) (

Mr. Heinz contacted Carrington by pheon October 272017to inquire into the
status of his application. (Ostermann Aff. Ex. R at 145.) During the call, Carrington
alleges that its representative reminded Mr. Heinz of the missing documents and provided
Mr. Heinz with Carrington’s fax number and email address, encouraging Mr. Heinz
send the missing documents immediata$ytheforeclosure sale was set for November
14,2017. (1d.) Mr. Heinz alleges that “Carrington’s agents told [hithk [foreclosure]
sale would be stopped if [Mr. Heinz] provided all materials they requested to evaluate
[Mr. Heinz’'s] application for loan modification.” (Heinz Aff. § 45.)

Before the November 11 deadline, Carrington acknowledbas it received

additionaldocuments fronMr. Heinz. (Ostermann Aff. Ex. R.On October 27,2017,
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Mr. Heinz sent several documents to Carrington, including copies of bank summaries
dated August 10, September 11, and October 10, 2017 with deposits cildteq.
Carrington alleges that it reviewed these documents three days later, and determined that
“the application was still incomplete, as [Cagion] had not received: [1] thirty
consecutive days of the borrower’'s paystubs reflecting thetgeadate earnings; [2] a
fully-executed IRS Form506-T; nor [3] norborrower’s SSI award letter and [4] proof
of receipt for two months.” (Ostermann Aff. Ex. R at 145.) The record does not
demonstrate thathis information was conveyed tavir. Heinz before the allotted
November 11 deadline.

In fact, it is undisputed that, before the November 14 foreclosure sale, Mr. Heinz
did not receive awritten denial for his secondpplication for mortgage assistance
(Heinz Aff. § 48 Ostermann Aff. Ex. R at 145.Jo the contrary, Mr. Heinalleges that
Carrington madeepresentations that his application was compl@teinz Aff. § 41;see
also Heinz Aff. Ex. A.) In a letter dated six days before the pending November 14
foreclosure Mr. Gosigerinformed Mr. Heinz that “[o]Jn November 7, 2017, Ms. Raish
from Carrington. . . confirmed [Mr. Heinz's] file had been sent to underwriting and is
awaiting adecision.” (Heinz Aff. Ex. A.) Mr. Heinz subsequentlyeceived a voicemail
from Mr. Gosigeron November 14, 2017, explaining the mearohg loan modification
application sent to “underwriting.” Heinz Aff. Ex. B.) In the voicemail, Mr. Gosiger
explained that whemn applicationis sentto “underwriting” the foreclosure salés

postponedecause the applicatiam considered “complete”:
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. . . It's important when a mortgage request for assistance
packet goes into underwriting, because it means the packet
is complete Now that does not necessarily mean that the
underwriters aren’t going to ask for more information, but it
does mean that at that pointhey have to postpone any
sheriff's sales that have been scheduledind that's very
important. If the underwriters come back and say thathat
they are confused about this or that, tlsafine. Generally,
that is not thecase;generally when it [hasjgone through the
review before underwriting, it is pretty much done. It's not a
lock... it's not a lock, though. But it does mean that the
packet was complete. So that's very important in our
process.”

(Heinz Aff. § 43; Ex. B) (emphasiadded). Carrington, howeverstill determined that
Mr. HeinZs secondapplication was incomplete. (Ostermann Aff. Ex. R.) It did not
postpone the foreclosure sale.
4, The Foreclosure and Mr. Heinz's Attempts to Rescind the Sale

As scheduledCarringtoncontinued with the foreclosure action November 14,
2017. At the sale,BANA bought the Property for the sum of 225,120 dollars
(Ostermann Aff. Ex. O at 123.) The sale was subject to-eneith redemption period,
meaning the deadline for Mr. Heinz to redeem the Property was May 14, 2037. (

Two days after théoreclosure salepn November 16, 2017, Carrington mailed a
cancellation otice to Mr. Heinzadvsing him for the first time that his second loss
mitigation applicatiorwas cancelled (Ostermann Aff. Ex. NHeinz Aff. § 48) The
cancellation otice alsoadvised Mr. Heinz that the application woulesho longer be

considered. (Ostermann Aff. Ex. N.)
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To seek a rescission of the foreclosure during the redemption pkhiotHeinz
alleges thathe “continued to work with Carrington” through the Minnesota Attorney
General’s Gfice. (Heinz Aff. § 499.) Mr. Heinztestified that at no time did he pursue or
secure other financing that would have allowed him to pay the redengrtiounint.
(Sathre Aff. Ex. C at pp. 538.) On or aboutApril 2, 2018 Mr. Gosigerrequested that
Carringtonrescind the fordosuresale. (Heinz Aff. § 49.) Carrington promised it would
respondo this request “on or before April 20, 2018 Hginz Aff. Ex. C.) On April 2Q
Carrington informedMr. Gosigerthat it “is still researching[Mr. HeinZs] loan” and
Carrington anticipatedow “completing [its] investigation by no later than May 4, 2018
at least ten days before the redemption pesmdired. (Heinz Aff. Ex. D.) It is
undisputed that neithévir. Heinz nor the Minnesota Attorne§enerak Office received
any update before the expiration of the redemption period.

In a letter dated May 15, 204+&ne day after the redemption periegpired—
Carrington resporatl to Mr. Gosiger'srescission request (OstermannAff. Ex. R.)3
Carrington decling to rescind the November 1ghle (Id.) The requestvas denied
because Carrington allegesdocumentation forMr. HeinZs mortgage assistance
applicationwas never received

. . . [Carrington] counseled the borrower on providing the
information, and providing multiple avenues to deliver the
information to expedite processing. [Carrington] also clearly
disclosed the impending foreclosure sale date, as well as the

consequences in the event the necessary information was not
provided. Despite [Carrington’s] best efforts, the borrower

3The cover email attaching Carrington’s May 15 letter reveals that Carrington sent a copy
of the lettedirectly toMr. Heinz (Heinz Aff. Ex. R.)
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persistently failed to deliver the information For these
reasons, [Carrington] respectfully declines to rescind the
November 24,2017 sheriff's sale.
(Id. at 146.)(emphasis added). Tay 15 letter also represented that the Property had
been soldo a thirdparty bidder at the sheriff's satem November 14, 2017(ld. at 145)
Both partiesagree that the Property was in fact smidBBANA, not athird party at the
foreclosuresale. (Heinz Aff. 11 53-54;Ostermann AffEx. O.) On February 1, 2018,
BANA sold the property to Raimis Construction, LLC (“Raimis”). (Ostermann Aff. Ex.
P.)
B. Procedural Background
On June 8, 2018, Mr. Heinfded this lawsuit in Minnesota state cowgainst
Carrington and Renovo Properties LLC (“Renovo”), wkubsequentlyacquired the
Property from Raimis, seeking rescission of the foreclosure saledaméges (See
Compl. [Doc. No. 11].) Mr. Heinz also moved for a temporary restraining order
enjoining a pending eviction action, which was derasdinnecessary relief to prevent
irreparable harm and unlikely to succeed ultimately on the merits. (Sathre Aff. Ex. D.)
On July 9, 2018Carrington removed MrHeinZs suit to federal court. (See
Notice of Removal [Doc. No. J]. Carrington did this because Mr. Heibased his
action, in part, under the laws of the United Statemmelythe Fair Debt Collection
Practices Act, 15 U.S.C. § 1692 (the “FDCRA See 28 U.S.C. 81441 (allowing
defendanto remove civil actions brought in a State court on the badexefal question
jurisdiction) 28 U.S.C. 8§ 1367(a) (allowing the coutd exercise supplemental

jurisdiction over claims arising under Minnesota state law if the claimscedated to
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the federal claim thathey formpart of the same case or controversy under Article Il of
the United States Constitution.)

In his complant, Mr. Heinz allegedviolations of the FDCPA and two other claims
arising under Minasota tatelaw. (Compl. 1 3157.) The two s$ate law claimsVr.
Heinz alleged werg1l) duattracking in violation of Minn. Stag8580.02 ancb80.043;
and (2) inadequate service of foreclosure advice notices under Minn§ S3at041.
(Id.) However,in a joint stipulation filed shortly before Carrington moved for summary
judgment,Mr. Heinz voluntarily dismissedll claims against Renovo. [Doc. Nb7.]
Moreover, based on the parties’ summary judgment briefing and the June 14, 2019 oral
argument,jt appears that Mr. Heinis now only pursuing one claim: the FDCPA claim
under 159U.S.C. 81692. (SeeDef.’s Summ. J. Br.; Pl.’s Opp. Bat 13; Def.5Reply B.
[Doc. No. 31] (“Def.’'s Reply Br.”).)
. DISCUSSION

Summary judgment is proper if there are no disputed issues of material fact and the
moving party is entitled to judgment as a matter of I8eeFed. R. Civ. P. 56(a).The
moving party bears the burden of showing that there is no genuine issue of rizaticaiad
that it is entitled to judgment as a matter of law, and the @uustview the evidence and
the inferences that may be reasonably dricam the evidence in the light most favorable
to the nonmovingarty. SeeCelotex Corp. v. Catretd77 U.S. 317, 327 (1986knter.
Bank v. Magna Bank of Md®2 F.3d 743, 747 (8th Cir. 1996However,a party opposing
a properly supported motion for summary judgment may not rest on mere allegations or

denials, andnust set forth specific facts in the record showing that there is a genuine issue
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for trial. SeeAnderson v. Liberty Lobby, Inc477 U.S. 242, 256 (1986Ingrassia V.
Schafer 825 F.3d 891, 896 (8th Cir. 2016)

A. FDCPA Claim

Mr. Heinz's only surviving claim arises under the FDCP8eeU.S.C§ 1692.
Mr. Heinz alleges that Carrington violated U.S&8 1692(e) and (f) by falsely assuring
Mr. Heinz and the Minnesota Attorney General’s Offitat the sheriff’'s sale woulde
postponedand by foreclosing on the Property in violation of Minnesota’s dradking
statute. (Pl’'s Opp. Br. at 13 Compl. | 58-66.) In challenging Carrington’s
communications and conducunder the FDCPA, Mr. Heinz's claim sman
communications preand postthe foreclosure sale datéMir. Heinzalleges that, before
the November 14 foreclosure satearrington misled him and the Minnesota Attorney
Generdk Office by falsely claiming that(i) the loanmodification was under review and
sent to tinderwriting’; and (ii) all documentation for the firébss mitigationapplication
was not received. (Comf].64; Pl.’s Opp. Br. at 2-5.)

Mr. Heinz alleges that, after the November 14 foreclosure s@kryington
continued to mislead Mr. Heinand the Minnesota Attorney GenesalOffice by
()“stringing out the process of correspondence” during the redemption period when
“Carrington had already transferred its interest in the [Property] by February, Z00L.8
falsely claiming that Mr. HeinZpersistently failed to deliver” the requested information

for his mortgage assistance applicatioasd (iii) falsely claiming the Property was sold
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at the foreclosure sale to a thpdrty bidder, when it was sold to BANACompl. 11 64-
65; Pl.’s Opp. Br. at 2-5%)
1. TheLaw

Congress enacted the FDCPA “to eliminate abusive debt collection practices by
debt collectors, to insure that those debt collectors who refrain from using abusive debt
collection practices are not competitively disadvantaged, and to promote consistent State
action to protect consumers against debt collection abusedJ).S.C§ 1692(e). In
furtherance othis purpose, the FDCPA requires and prohibits certain activities by debt
collectors that are donéin connection with the collection of any del$&e
id. 88 1692(c)prohibiting certain communications), 1§82 (prohibiting harassment or
abuse), 1692) (prohibiting false or misleading representations), 189¢rohibiting
unfair practices), 1692(g) (requiring validation of debts).

The parties heragree that th@romissory note constitutesdebt, andCarrington
does not dispute that it isa “debt cdlector’ under the FDCPA SeeGray v. Four Oak
Court Ass’n, Inc.580 FSupp2d 883, 887-888 (D.Minn. 2008[pDef.’s Reply Br. at 5-6.)
For this motionthen,the relevant question is whether a reasongabiecould conclude
from the recordhat Carrington’s communications and cocitkelated tothe “collection

of a debt” as the FDCPA require&ray, 580 FSupp.2d 883 at 888.

4 Some challenged communicationere assertedo havebeen madeby Carrington
directly to the Minnesota Attornegenerak Office, not Mr. Heinz (SeePl.’s Opp. Br.
at 25.) Carrington argues the Court should disregard thelaems as thirdparty
statements.(Def.’s Summ. J. Br. at 31.Jor this motion, the Courtonsidersall of the
challenged communications aodnduct. (Pl.’s Opp. Br. at 2-5.)
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The FDCPA does not define when a communication is rfiadeonnection with
the collection of anydebt.” That said,the Eighth Circuithas adopted affanimating
purpose’test to interpret this phase, holding the test prailat “for a communication
to be in connection with the collection of a debt, an animating purpose of the
communication must be to induce paymeéewgtthe debtor.” Mclvor v. Credit Control
Servs., Ing. 773 F.3d 909,914 (8th Cir. 2014) (internal quotation mark
omitted)(adopting test articulated bgther circuits) A communication that explicitly
demands payment of a debt generally meetsdahemating purposetest, but an explicit
demand is not requiredld. Implicit demands for payment are sufficient based on the
context in which the communication was madeandall v. Paul897 N.W.2d842, 849
(Minn. Ct. App. 2017)citing Caceres v. McCall&aymer, LLC, 755 F.3d 1299, 1303 &
n.2 (11th Cir. 2014)).

For statements or conduct in connection wibheclosure activitiesgourts inthis
Circuit have generally found these statemeatsot relate todebt collection activities
SeeBredlow v. CitiMortgage, Inc.No. 15-308, 2016 WL 310728, *4 (D. Minn. Jan.
26, 2016)holding that conducand statementsiadein connection withiforeclosure of a
mortgage are not in connection wabllection of the underlying debinder the FDCPA)
Gray, 580 F. Supp. 2d 883 at 88nding activities incident to enforcement of a security
interest such as lien foreclosure activitigsyt to constitute “debt collection” under the
FDCPA), Owens v. Hellmuth & Johnson, PLLE50 F. Supp. 2d 1060, 1066 (D. Minn.
2008) (distinguishing activities concerning secuiityerest from activities concerning

underlying deb; Siegel v. Deutsche Bank Nat'l Trust .C&No 08517, 2009 WL
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3254491 *4 (D. Neh Oct. 8, 2009 (“A mortgage foreclosure is not a debt collection
activity.”) (citation omitted).

The Eighth Circuit has not address#te FDCPAIn the specific context of
statement®r conductrelating to loss mitigation application®Nonetheless, hether this
communication has the requisite connection with a debt collection activity is an
objective, “commorsense inquiry,’and is generally a fact question reserved for a fact
finder. See Randall897 N.W.2d at 84%citing Gburek v. Litton Loan Servicing |.B14
F.3d 380, 3886 (7th Cir. 201)). Summary judgment may be appropriate, however, if
based on the undisputed faatsd viewing the evidence in the light most favorable to the
nonmoving party, a reasonable féicder could only find in favorof one party. See
Grdenv. Leikin Ingber & Witners PC643 F.3d 169,173 (6th Cir. 2011)affirming
summary judgmentor defendant because “a reasonajlgy could not find that an
animating purpose of the statements was to induce payment”).

2. Analysis

Mr. Heinz's FDCPA claim fail$or two reasons First, Mr. Heinzhas not pointed
to any case law in the Eighth Circuit that suggdbtt statements aboutortgage
foreclosuresr loss mitigation application®late tothe “collection of adebt.” Although
Mr. Heinzurges that thehallenged statements hem@actionable undethe FDCPA, the
casesin support of Mr. Heinz’'s position areither from other jurisdictionsor do not
apply to the threshold issue here. (Pl. Br. at 14-15.)

For instance,Mr. Heinz relies onFriend v. Fryberger, Buchanan, Smith &

Frederick P.A., No. 131584,2012 WL 503796 (D. Minn. Feb. 14, 201#),which the
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issuethe urt decidedvas whether a law firmqualified as a “debt collectortinder the
FDCPA. (SeePl.’s Opp. Br.at 1415.) Dismissingthe FDCPAclaim on other grounds
the Court determined that the firqualified as a “debt collectarbut noted the explicit
need ‘hot to decidé whether any “foreclosure-related communications” supported
liability under the FDCPA.Id. at *6 (ecognizing“split of authaity” when comparing
courtsin the Eighth Circuit toothercircuit court decision®n whether communications
relating to foreclosure actions constitute deditection activitiesunder theFDCPA).
The Court inFriend thereforedid not reach the issue before us now, whickhsther the
challenged communications and conduct here is subject to the FDCPA.

The ourts in this Circuit reaching this threshold issue rely tme textand
legislative history of th&-DCPA Seg e.g, Gray, 580 F.Supp.2d at 888 (interpreting
the term “debt collector” in the FDCPA as “reflect[ing] Congress’s intent to distinguish
between ‘the collection of any debts’ and ‘the enforcement of security interests™);
Owens 550 F. Supp. 2d dt066(interpreting the reading of the word “enforcemenita
security interesin the FDCPA) Bredlow, 2016 WL 310728 at4 (relying onGray and
Owen3. The nuancesf these holdingappear tdhavebeenoverlookedby both parties
here.

Both parties argue for a categorical approach to foreclosiated
communications under thstatute. ComparePl.’s Opp. Br. at 15vith Def's Summ. J.

Br. at 29.) Citing other circuit court decisiondMr. Heinz appears to assethat
communications concerningortgage foreclosureme as a matter of law, in connection

with the collection of an underlying debt and thus subject t¢-B@PA, (Pl.’'s Opp. Br.
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at 15), while Carrington asserts thas a matter of langommunicationsn connection
with the foreclosure of a mortgage cannot beade in connection witha “debt
collection.” (Def's Summ. J. Br. at 2P As toMr. Heinz’s interpretation of the FDCRA
the courts in this Circuitreject this approachand instead carefully probesach
foreclosurerelated communication to determine whether the communicabocerns:
(1) anunderlying debt, or (2an “enforcement” of a securitinterest—which is outside
the scope of theFDCPA See, e.g.Owens 550 F. Supp. 2d at 1066And asto
Carringtornis interpretation this Courtin Owenschose not to adopfarrington’s broad
reading of the sttute because itwould render any step in the process of collecting a
secured debt, even when unaccompanied by efforts to dispossess the ddhtor of
property securetly the deht. . beyond the statuteambit.” Owens550 F. Supp. 2d at
1066 (holding a dunningletter demanding paymentor delinquent homeowner
association duegiolated theFDCPA). The Court agreewith Owensand itsprogeny,
and carefully applies the same principles here to the facts of the instant case.

Second, wherviewing the facts in the light most favorable to Mr. Heerad
applying the principles above, there is no evidence from which a reasonable juror could
conclude thatCarrington’s communications and conduct were in connection thih
“collection of a debt” as the FDCPA requiredMr. Heinz alleges that before the
November 14 foreclosure sal€arrington’s communications and conduct sought to
induce payment from Mr. Heilzecause, as a “debt collector”, Carrington was “haggling

over repayment terms” with a “defaulted debtorSeéPl.’s Opp. Br. afl6-17.)
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There is no support in the record Mdr. HeinZs assertion. The Court finds that
none of Carrington’s alleged misrepresentationglate to specific repayment terms.
Rather, theecord confirms thabefore the November 14 foreclosigale, the challenged
communications concern whether missing documemse receivedand whetheMr.
Heinz’'s loan modificationapplication was complete and sent to “underwritingPl.’¢
Opp. Br. at1l8-19.) Unlike Owens the challenged communications do raiscus the
terms of the underlying deldemand paymerfor the debt evidenced by the natein
any other form, othreaten additionatollection proceedings.SgePl.’s Opp. Br. aR-5;
Ostermann Aff. Exs. L, RHeinz Aff. Exs. A-B.) Instead,Carrington was actively
engaged in a process to dispossess Mr. Heirthe Property. Indeed, the challenged
communications threatened foreclosufeCarrington did notreceive the necessary
documentation. See, e.g Ostermann Aff. ExsF; L at 77110; M (referring to
Carrington’s right of foreclosure unless all required documentation is receiBdth
actionscan onlybe fairly regardedas “enforcement” of security interegtending the
foreclosure sale of the Propert@wens 550 F. Supp. 2d at 1066Lhus, the “animating
purpose”of these communications and conduct cannot be appropriately described as
seeking tocollect theunderlying debt. The Court thereforeletermines that the lien
foreclosure activities here do not constitute debt collection under the FDCPA.

Moreover,to the extent thaheloss mitigatiorrelated communicatiabefore the
November 14 foreclosure satan be distinguisheftom those directly incident to lien
enforcement, such communications do not separatgiportliability under theFDCPA.

As explained above, theecord showghat these communications did not threaten any
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additional collection proceedings or demand payment in any forfrthe “animating
purpose” of these communications and conduct cantiwrefore be appropriately
described aattempting to collecthe underlying debt.Thus, Mr. Heinz fails to state a
claim for relief for these specific communications under the FDCPA.

Similarly, the record shows thatfter the November 14 foreclosure sale,
Carrington did not seek payment from Mr. Heinz. As kr. HeinZs claim that
Carrington used “unfair and unconscionable means” after the foreclosutzesalesat
“strung] out the process of correspondence when Carrington had already transferred its
interest in the [Property] by February 2018,” the redaits to demonstate why these
activities wereaiming to collect adebt. In fact, the ecord shows thahe challenged
activities were incidewad to the potentialrescission of Carrington’s “enforcement” of a
securityinterest. (Ostermann Aff. Ex. RAnd although the Court acknowledges that the
timing of Carrington’s response could be appropriately described as unfair, Mr. Heinz
fails to explain why he could nbtvetimely (i) filed a notice ofis pendens (ii) pursued

a Minn.Stat.§ 582.043 claim or (iii) redeemed th&roperty otherwise (Def.’'s Reply

> While not dispositive, instructive to this Court’s analysis is a Consumer Financial
Protection Bureau (“CFPB”) advisory opinion on the interplay between the FDCPA and
two federal statutes when a consumer is in default of a mortgage llmgementation
Guidance for Certain Mortgage Servicing Rules, 10152013 CFPBGUIDANCE, 2013 WL
9001249 C.F.P.B.Oct. 15, 2013). In relevant part, tl&FPB advises that a debt
collector is not liable under the FDCPA for sending communications to a consumer in
compliance with loss mitigation procedures pursuardi2t€.F.R.8§ 102.41, even when a
consumer requests that the debt collector cease furttoemunication. The CFPB'’s
guidanceappears to be applicable henden there is nandication that Mr. Heinzent a
cease comumication notice when he was in default on his mortgage loan, and Carrington
was responding to the loss mitigation applicatioreagiired,prior to the foreclosure of

the Property.Seel2 C.F.R § 1024.41.
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Br. at 12.) That Carrington failed to respond to the request for rescission during the
redemption period, while falling short of consumer expectations, does not negate
Carrington’s cancellation noticexpressly advisingMr. Heinz that his mortgage
assistance applicath would no longer be consideratter the foreclosure (Ostermann
Aff. 1 23, Ex. N) Thus, theCourt agrees with Carrington thdahe record fails to
demonstratdiow Carrington’s activities after the foreclosinad a material effect avir.
Heinz’'s potential courses of action, or the outcome of the debt collection process.
Finally, Mr. Heinz’'s allegation that Carrington misrepresented that the Property
was sold to a third party at the foreclosure sale, when it was sold to BANAnaterial
and fails as a matter of lawHill v. Accounts Receivable Services, L1888 F.3d 343,
346 (8thCir. 2018) (“A statement cannot mislead unless it is material, so a false but non
material statement is not actionable”he record confirms that Carrington made this
representation after the redemption period expired. (Ostermann Aff. Ex. R.) The Court
agrees with Carrington thatig unclear how this representation could hatfectedMr.
HeinZs legal rights or reasonably induced him to take or refrain from taking action to his
detriment. (Def.’s Reply Biat 19; see alsdGrunwald v. Midland Funding, LLQ72 F.
Supp. 3d 10501053 (D. Minn.2016). Nor does Mr. Heinzassert that Carrington’s
informational response strove to collect any underlying debt.
For these reasons, the Court grants Defendant’'s summary judgrogoinon the
FDCPA claim. In light of this determination, the Court need not addi@sfendant’s
remaining contentions seeking dismissaPlaiintiff's FDCPA claim. (SeeDef.’s Summ.

J. Br.at31.)
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III.  CONCLUSION

The Court acknowledges that Mr. Heiflutly cooperated with Carrington to ttg
stop it from foreclosing on the Property. As sudbarrington’s actionduring the
foreclosure process, when accepting all Mf. HeinZs allegations as truemight
appropriately be described asfair. However,as the Court emphasized above, the
relevant question for purposes tiis motionis whethera reasonable juror could
conclude, from this record, thaarrington’s communications and conduct were in
connection withthe “collection of a debtas required bythe FDCPA Consequently,
becauseherecord does nauggest thaCarringtonsought to collect the underlying debt
evidenced by the note here, the law requires the Court to find in Carrington’s favor.

Basedon the submissions and the entire file and proceedmggein, IT IS
HEREBY ORDERED that Defendan€Carrington Mortgage Services, LLCotion for
Summary Judgment [Doc. No. 21]GRANTED.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: November 19, 2019 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge
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