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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Jason List and Case No. 1&v-2253 (DSD/TNL)
Alicia List,

Plaintiffs,
and

Troy Fiedler and
Jodi Fiedler, ORDER

Intervenor Plaintiffs,

V.

Robert Carwell, an individual, and
0820527 B C LTD, a foreign corporation
doing business as Let It Ride Carriers,

Defendants.

Alex Steven Halbach and Michael D. Bornitz, Cutler Law Firm, LLP, 140 North Phillips
Avenue, Fourth Floor, P.O. Box 1400, Sioux Falls, SD 571400 (for Plaintiffs);

Kathryn Hockin and L. Michael Hall, 1ll, Hall Law, P.A., 1010 West St. Germain Street,
Suite 100, St. Cloud, MN 56301 (for Intervenor Plaintiffs); and

Brandie L. Morgenroth, Pharaoh Johan Lewis, and Stanley E. Siegel, Jr., Nilan Johnson
Lewis PA, 250 Marguette Avenue South, Suite 800, Minneapolis, MN 55401 (for
Defendants).

This matter comes before the Court on several motions: Plaintiffs Jason and Alicia
List's (collectively, “List Plaintiffs”) Motion to Compel Production of Discovery, ECF

No. 92; Intervenor Plaintiffs Troy and Jodi Fiedler’s (collectively, “Fiedler Intervenors”)
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Motion to Compel Discovery, for Leave to Conduct Defendants’ Depositions Remotely,
for an Amendment of the Scheduling Order, & for Sanctions, ECF No. 108; and
Defendants RoberCarwell (“Carwell’) and 0820527 B C LTD (“Let It Ride”)
(collectively, “Defendants”)’'s Motion to Amend the Scheduling Order, ECF No. 101,
Motion to Compel the List Plaintiffs’ Discovery Responses, ECF No. 132, and Motion to
Compel the Fiedler Intervenors’ Discovery Responses, ECF No. 137.

A remote hearing was held. Michael D. Bornitz appeared on behalf of the List
Plaintiffs; Kathryn Hockin and L. Michael Hall, Ill, appeared on behalf of the Fiedler
Intervenors; and Brandie L. Morgenroth, Pharaoh John Lewis, and Stanley E. Siegel, Jr.,
appeared on behalf of Defendants.

|. BACKGROUND

A. The Accident

This action arises out of an automobile acciddrat occurred in Hennepin
County, Minnesota, in 2015. Order at 2, Dec. 26, 2018, ECF No. 27 [hereDaft?6
Order]; see alsdntrvnrs.” Compl. §Y 1418, ECF No. 55. Let It Ride is a motor carrier
located in the Canadian Province of British Columbia. Dec. 26 Order sg¢e2also
Intrvnrs. Compl. 91 3, 6, 10. At the time of the accident, Let It Ride employed Carwell as
a commercial truck driver. Dec. 26 Order ats2e alsolntrvnrs.” Compl. q 3, 13

Carwell also lives in British Columbia. Pls.” Compl. § 4, ECF No. 1; Intrvnrs.” Compl.



1 5; Decl. of Robert Carwell 2, ECF No. 149.

The accident occurred when the vehicle Carwell was driving collided with a
vehicle driven by Troy Fiedler. Pls.” Comfiff11-13; Intrvnrs Compl. 11 15, 17. Both
Jason List and Jodi Fiedler were passengers in the vehicle driven by Troy Fiedler. Pls.’
Compl. T 12; Intrvnrs.” Compl. | 16.

B. Death of Let It Ride’s Owner

According to Defendants, Let It Ride was solely owned and operated by Dave
Chetcuti. Decl. of Stanley E. Siegel 1 5, ECF No. Bé&Decl. of Rhonda Hiscutt | 6,

ECF No. 123 seealso Second Decl. of Stanley E. Siegel 3, ECF No..’L2 or
around May 2019, Chetcuti was hospitalized in Vancouver, British Columbia, after
undergoing a kidney transplant. Second Siegel Decl.  5; Hiscutt Decl. § 3. Chetcuti was
hospitalized untibpproximately early November. Second Siegel Decl. §eéHiscutt

Decl. 1 3.

On or about November 13, 2019, a Wednes@afendants’counsel learned that
Chetcuti had been discharged from the hospital and arranged to have a conference call
with their client on November 18, the following Monday. Second Seigel Decl. § 6.
Chetcuti tragically passed away on November 13 when a tree fell on him at his property.
Second Seigel Decl. | 6; Hiscutt Decl. | 4; Ex. 31 to Pls.” Aff. of Counsel, ECF No. 94

31. Based on information in the papers and provided at the heefendants’ counsel

1 The Carwell declaration was first filed on June 8, 2020, along with Defendgpissition to the List Plaintiffs’
and Fielder Intervenors’ motions to compel. ECF Nos. 124, 128. It was not signéeidor @ao days éfore the
hearing, the Carwell declaration was “refiled.” ECF Nos. 149, 150. Thés the Carwell declaration was signed
and dated June 12, 2020. ECF Nos. 149, 150.

2The same declaration was also filed at ECF No. 127.

3 The same declaration was also filed at ECF No. 126.
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learned of Chetdis passing sometime between November 13 and 18, but no later than
November 18.SeeSecond Seigel Decl. | 6l'he List Plaintiffs and Fielder Intervenors
were informed of Chetcuti's death in early December. EXx. 20 to PIs.” Aff. of Counsel,
ECF No. 94-20.

Among other family and friends, Chetcuti is survived by Hiscutt (his partner) and
two children. Ex. 31 to PlIs.” Aff. of Counsel. In early May 2020, couimsghe Fiedler
Intervenors reached out to Chetcuti’'s daughter and was told that the family’s intention
was to dissolve Let It Ride, but that the process had not yet begun. Aff. of Kathryn J.
Hockin 1 2, ECF No. 112. Chetcuti’'s daughter told counsel that Hiscutt “would be in
charge of dealing with . . . Let It Ride.” Hockin Aff. 2. The same day, coafse|
reached out to Hiscutt and learned that “she is in possession of the Let It Ride business
documents and could easily provide the requested documents.” Hockin Aff. § 3.

According to Hiscutt, she was not involved with Let It Ride and the business is in
the process of dissolving. Hiscutt Aff. {1 5, 7. Hiscutt acknowledges that she “has]
access to a room full of boxes and materials which belonged to [Chetcuti], but [she] ha[s]
never looked through the boxes nor through any of the documents in any of the boxes in
that room.” Hiscutt Aff. 8. Hiscutt is “not familiar with [Chetcuti’s] recordkeeping and
.. . ha[s] no idea if there are any documents in those boxes relating to the Let It Ride
business, or that are responsive to discovery requests from [the List] Plaintiffs or
[Fielder] Intervenors.” Hiscutt Aff. § 8. The Court understands that Hiscutt has not
personally been able to go through these boxes and appreciates that this might well be a

“very burdensome and traumatic experience for [her].” Hiscutt Aff. § 10.
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Fact discovery was scheduled to be completed by June 1, 2020. Fourth Am.
Pretrial Sch. Order at 1, ECF No. 86. Between Chetcuti’s death in November 2019 and
the end of May 2020, the extent to whigkfendantgpursued documents related to Let It
Ride and responding to discovery requests that had been served by the List Plaintiffs and
Fielder Intervenordefore Chetcuti's death is not entirely cléarTowards the end of
January 2020, counsel for the Fielder Intervenors reached dfemdants’ counsel
regarding the status of certain discovery requests. Ex. 22 to PIs.” Aff. of Counsel, ECF
No. 9422. Defendantscounsel responded that they “were waiting to hear back on the
discovery question as it relates to Let It Ride, and the unfortunate death of its
owner/operator.” Ex. 22 to Pls.” Aff. of Counsel. Based on information in the papers and
provided at the hearing, it appears thawfendants’counsel relied on representations
from Let It Ride’s insurance adjuster, who had been in contact with Hiscutt, that the
company was going to be dissolvad thereby concluded that there was no one able to
respond to discoverySeeHockin Aff. 14-5. It was not until towards the end of May
2020, afterthe Fiedler Intervenors’ counsel informé&kfendants’counsel abouthe
conversation with Hiscutt during a memidconfer, thatDefendants’counsel reached
out to Hiscutt to ascertain what she had in her possesssaeHockin. Aff. 14-5.

Based on information provided at the hearibgfendants’counsel has spoken

with Hiscutt a handful of times since the end of May. It is the Court’s understanding that

4 The List Plaintiffs served their first set of discovery requests on Letlé RiMay 2019.See generall§x. 1 to
Pls.” Aff. of Counsel, ECF No. 93.

5 This is despite stating to counsel for the List Plaintiffs at the beginning of AgriDéfandantstounsel would
“attempt to make a few final contacts to get you a response . . . [to the iskaeafdtanding discovery served on
Let It Ride] by midApril.” Ex. 28 at 2 to PIs.” Aff. of CounseECF No. 9428.
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Hiscutt has not gone through the documents and was instructed to retain them.

C. Carwell's Heart Attack

Carwell is over 70 years old, retired, and lives in a remote area of British
Columbia. Second Seigel Decl. | 11; Carwell D&§l.23. Around the same time
Chetcuti passed away, Carwsliffered a heart attack. Carwell Decl. | 5; Seigel Decl.
714. At the hearing, the Court was informed that the heart attack took place in December
2019. Carwell experienced complications and was subsequently hospitalized until
approximately mid-May 2020. Siegel Decl. T 4; Carwell Decl. 6.

Carwell states that he is “still extremely ill and immunosuppressed,” and has been
advised by his doctor that he “cannot undergo any strenuous or stressful activities for
[his] health until at least the fall of 2020.” Carwell Decl. § 7. “Based upon consultation
with, and orders from [his] doctor, . . . [Carwell further states that he] will not have the
strength, stamina, or mental acuity to prepare for and appear during sitidapander
oath in this case, whether in person or by videotape, until the fall of 2020.” Carwell
Decl. § 7. Other than Carwell's declaration, there is no evidence in the record of any
medical restrictions.

D. COVID-19 Pandemic

The unprecedented COVIDO has further complicated matterdBeginning on
March 13, 2020, and continuing thereafter, the Honorable John R. Tunheim, Chief
District Judge for the United States District Court for the District of Minnesota, has
issued a series of General Orders in connection with the CQYIpandemicavailable

at https://www.mnd.uscourts.gov/coronavirus-covid-19-guidanteese General Orders

6



acknowledge, among other things, that (1) a national emergeasyleclared by the
President of the United States of Americar@sponse to COVIEL9; (2) a peacetime
emergency wasleclared by the Governor of the State of Minnesota in response to
COVID-19; (3) a stayathome ordemwasimplemented by the Governor of the State of
Minnesota in response to COWI®; and (4) executive orders continued to be issued by
the Governor of the State of Minnesota in response to C&MdIfhat place restrictions

on Minnesota residents.

As particularly relevant in this case, the Centers for Disease Control and
Prevention (“CDC”) has cautioned that “[t]ravel increases [the] chance of getting and
spreading COVIB19,” and emphasized that “[s]taying home is the best way to protect
yourself and others from COVHD9.” Travel During the COVIBEL9 PandemicCtrs.for
Disease Control & Prevention, https://www.cdc.gov/coronavirus/2019-ncov/travelers/
travel-during-covid19.htm{last accesse@ct. 8§ 2020). On March 21, 2020, the United
States and Canada “temporarily restricted-assential travel across the {&nada land
borders” and these restrictions remain in effect umttober21, 2020. Temporary
Restrictionof Travelers Crossing USanada & Mexico Land Borders for Ndtssential
Purposes U.S. Customs & Border Protectiomttps://help.cbp.gov/s/article/Article-
1596?language=en_USast accessed Oct. 8, 2020). Further, as of August 6, 2020, the
United States Department of State advises that travel to Canada should be
“reconsider[ed]” and notes that the CDC “has issued a Level 3 Travel Health Notice for
Canada due to COVH29.” Canada International Travel InformatiorJ.S. Dep'’t of

State, https://travel.state.gov/content/travel/en/international-travel/International-Travel-
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Country-Information-Pages/Canada.htn{lst accesskOct. 8, 2020)see alsaCOVID-
19 in Canada Travelers’ Health Ctrs. for Disease Control & Prevention,
https://wwwnc.cdc.gov/travel/notices/warning/coronavicasada(last accessed Oct, 8
2020) (“Warning — Level 3, COVID-19 risk in Canada is high”).
[I. ANALYSIS

The instant motions all implicate the Court’s broad discretion in handling pretrial
procedure and discovenSee, e.g.Hill v. Sw. Energy C0.858 F.3d 481, 484 (8th Cir.
2017) (“*A district court has very wide discretion in handling pretrial discovery.”)
(quoting United States ex rel. Kraxberger v. Kansas City Power & Light Ta6 F.3d
1075, 1082 (8th Cir. 2014)Bolutran, Inc. v. U.S. Bancarplo. 13cv-2637 (SRN/BRT),
2016 WL 7377099, at *2 (D. Minn. Dec. 20, 201@kurther, magistrate judge&re
afforded wide discretion in handling discovery matters and are free to use and control

m

pretrial procedure in furtherance of the orderly administration of justice.”™) (internal
guotation marks omitted) (quotingavors v. HooverNo. 13cv-428 (JRT/LIB), 2013
WL 6511851, at *3 n.3 (D. Minn. Dec. 12, 2013)).

A. List Plaintiffs’ & Fielder Intervenors’ Motions to Compel

In general, “[p]arties may obtain discovery regarding any nonprivileged matter
that is relevant to any party’s claim defense and proportional to the needs of the
case... .” Fed. R. Civ. P. 26(b)(1). “The parties and the court have a collective
responsibility to consider the proportionality of all discovery and consider it in resolving

discovery disputes.”Vallejo v. Amgen, In¢.903 F.3d 733, 742 (8th Cir. 2018) (quoting

Fed. R. Civ. P. 26 advisory committee’s note to 2015 amendment). “[A] courtazah
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must—Himit proposed discovery that it determines is not proportional to the needs of the
case.” Id. (quotation omitted). Considerations bearing on proportionality include “the
importance of the issues at stake in the action, the amount in controversy, the parties’
relative access to relevant information, the parties’ resources, the importance of the
discovery inresolving the issues, and whether the burden or expense of the proposed
discovery outweighs its likely benefit.” Fed. R. Civ. P. 26(b)§Ee also Vallejo903
F.3d 742-43.
1. Carwell's Discovery Responses

The Court begins withhe List Plaintiffs’ challenges toa number of Carwell’s

discovery responses.
a. Notarized Signature for Interrogatory Answers

Rule 33 requires that “[e]ach interrogatory. , to the extent it is not objected to,
be answered separately and fully in writing and under oath.” Fed. R. Civ. P. 33(b)(3).
Carwell's answers to the List Plaintiffs’ interrogatories contain a signed “veidiicat
section in which Carwell “declares, under penalty of perjury, that he has read the above
and foregoing Interrogatories and know [sic] the content thereof, and that the matters and
things set forth therein are true and correct to the best of his knowledge, information and
belief.” Ex. 7 to PIs.” Aff. of Counsel at 11, ECF No.-BdaccordEx. 8 to Pls.” Aff. of
Counsel at 5, ECF No. @l The List Plaintiffs contend Carwell is required “to provide
original notarizedsignatures.” Pls.” Mem. in Supp. of Mot. to Compel at 14, ECF No.
93. At the hearing, the parties agreed to stipulate that this “verification” would have the

same effect as if it had been executed before a notary. To the extent such stipulation has
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not yet been executed, the parties shall execute said stipulation by November 15, 2020.

b. Agreements to Supplement: Criminal History, Cell Phone
Records, Medical Recordsand Interrogatory 7

The List Plaintiffs move to compel Carwell to respond or supplement his
responses to discovery requests concerning his criminal history (InterrogatocglB),
phone records (Request For Production 81%nd medical records (Request for
Production 26). Defendants have agreed to address these responses. At the hearing, the
parties informed the Court that they were in the process of obtaining the relevant

information and authorizations. To the extent such authorizations have not been

8 To the extent this issue might arise in the future with respect to other discesponsem this casethe parties
are reminded of 28 U.S.C. § 1746, which governs unsworn declarations under penaliyrpfgoerprovides as
follows:

Wherever, under any law of the United States or under any rule, regulation,
order, or requirement made pursuant to law, any matter is required or permitted
to be supported, evidenced, established, or proved by the sworn declaration,
verification, certificate, statement, oath, or affidavit, in writing of thesqpe
making the same (other than a deposition, or an oath of office, or an oath
required to be taken before a specified official other than a notary publib), suc
matter may, with like force and effede supported, evidenced, established, or
proved by the unsworn declaration, certificate, verification, or statenire
writing of such person which is subscribed by him, as true under penalty of
perjury, and dated, in substantially the following form:

(1) If executed withoufsic] the United States: “I declare (or certify, verify, or
state) under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct. Executed on (date).

(Signaturey

(2) If executed whin the United States, its territories, possessions, or
commonwealths: “I declare (or certify, verify, or state) under penalty pdrge
that the foregoing is true and correct. Executed on (date).

(Signaturey

7 Any concern by the List Plaintiffs regarding the notarization of Carwelpanse is addressed by the agugsuh
stipulation. SeesupraSectionll.A.1.a.

8 The List Plaintiffs contend that they “are also entitled to know who . . . Carvllelll ¢allowing the collision.”

Pls.” Mem. inSupp. of Mot. to Compel at 18. To the extent the List Plaintiffs seek to comarfirformation
regarding the identity of the persons Carwell caitedonnection with Request for Production 15, rather than just
the production of the cell phone recsytheir motion is denied. Request for Production 15 merely asks for
Carwell’s cell phone record€x. 3 to PIs.” Aff. of Counsel at 8 (“Produgeur wireless telephone records for
March 6, 2015 to September 6, 2015.”), ECF N394
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completed already, Carwell shall complete theyxNovember 1, 2020. Consistent with
the spirit of this agreement, Carwell shall fully cooperate athireasonableequest for
further informationin connection with these authorizatioss that the documents sought
by the authorizations can be obtained.

The List Plaintiffs have also moved to compel Carwell to supplement his response
to Interrogatory 7, requesting that he “identify any third party . . . alleged [to have]
caused or contributed to the cause of the collision and state the facts upon which . . . this
contention” is based. PlIs.” Mem. in Supp. of Mot. to Compel at 26. Carwell has also
agreed to supplement this response. To the extent he has not already done so, Carwell
shall supplement his response to Interrogatory 7 by November 15, 2020.

c. Insurance-Related Discovery

The next group of requests concern statements Carwell made regarding the
accident(Request for Production 21); correspondence Catvegllvith any person other
than counsel regarding the accident (Request for Produ3iprDefendantstlaims file
(Request for Production 25); and the insurance policy. Collectively, these requests are
largely designed to get at information Carwell may have shared with Defendants’
insurance company, Insurance Corporation of British Colar(ihCBC”). Defendants
respond that all information regarding the ICBC insurance policy has been produced and
Carwell does not have any statements or correspondence to prodbde&ndants
additionally respond that Carwell does not have the claims file, which belongs to ICBC.
At bottom, this dispute is really over information the List Plaintiffs contend should be

obtainable from ICBC.
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Back in 2016, approximately six months after the accident, the List Plaintiffs sent
a letter to ICBC, requesting preservation of various things in connection with the
accident. See generall§ex. 9 to Pls.’ Aff. of Counsel, ECF No. 81 The List Plaintiffs
argue that “ICBC is in the business of insurance, and that includes claims investigations,”
and “ICBC, like all insurers, routinely obtains statememntsmf their insureds in the
regular course of business.” Pls.” Mem. in Supp. of Mot. to Compel at 18. The List
Plaintiffs further argue that “Carwell should be able to get some of the requested
doaumentation from [ICBC].” Pls.” Mem. in Supp. of Mot. to Compel at 22. According
to the List Plaintiffs, they “should be allowed to determine whatCarwell and Let It
Ride reported to ICBC regarding the cause of the collision and what happened at the
scene.” Pls.” Mem. in Supp. of Mot. to Compel at 23.

A party cannot be compelled to produce what it does not h8ee, e.g.Edeh v.
Equifax Info. Servs., LLC291 F.R.D. 330, 337 (D. Minn. 2013) (“Here, Equifax
maintains that it does not have the documents requested in Requests for Production Nos.
3 and 4. If Equifax does not have the documents in its possession, custody, or control, it
cannot be compelled to produce themsgge also Bombardier Recreational Prods., Inc.,

v. Arctic Cat, Inc. No. 12cv-2706 (MJD/LIB), 2014 WL 5685463, at *7 (D. Minn. Sept.

24, 2014) (“The Court must accept, at face value, a party’s representation that it has fully
produced all materials that are discoverable.”) (quotation omitt@aliners Ins. Exch. v.

West No. 12cv-2297 PAM/IIK), 2012 WL12894845, at *5 (D. Minn. Sept. 21, 2012)
(“Of course, the Court cannot order any party to produce something in discovery that

does not, in fact, exist.”). Carwell does not have information responsive to the List
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Plaintiffs’ requests, so there is nothing to compel from him. Nor is ICBC a party to this
case. WhatevdCBC-claims-relatedliscovery the List Plaintiffs may have hoped to get
indirectly from Defendants should have been sought directly from ICBC by subpoena or
other similar processsomething the List Plaintiffs had ample opportunity to do during
discovery?®

Therefore, with respect to these requests, the Court will grant the List Plaintiffs’
motion onlyto the extent thaCarwell formally supplemerttis responsto Request for
Production 21lby November &, 2020, ifhe has not done so alread$eeSecond Seigel
Decl. 1 7 (Defendants confirmed on telephone call that “Carwell did not have any
correspondence or recorded or written statements in his possession to produce”). The
List Plaintiffs’ motion is otherwise denietbto these requests.

d. Counting of Interrogatories

Initially, Carwell objected to the number of interrogatories served by the List
Plaintiffs, asserting they exceeded the number of interrogatories perhyittbd pretrial
scheduling order. Ex. 3 to PIs.” Aff. of Counsel att, ECF No. 943; see, e.g.Fourth
Am. PretrialSch Order atl (“No more than 30 Interrogatories, counted in accordance
with Fed. R. Civ. P. 33(a), shall be served by any partyNevertheless Carwell
subsequently responded to all of the interrogatories served by the List Plaintiffs. When

asked by the Court at the hearing if this issue was moot, the List Plaintiffs expressed

9 As stated abovehe List Plaintiffsmaintainthat “Carwell should be able to get some of the requested
documentation from [ICBC] Pls.” Mem. in Supp. of Mot. to Compel at.2@ther than this conclusory assertion,
the List Plaintiffs have not articulated how these documents should be deemedaith@ll's possession, custody,
or control. SeeFed. R. Civ. P. 34(a)(1)The List Plaintiffs are represented by counsel and the Court will not make
arguments for them.
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concern over potential future discovery should the Court extend the time for fact
discovery in this matter.

The issue of whether Carwell should be compelled to respond to certain
interrogatories served by the List Plaintiffs in this matter is presently moot; he has
already done so. Therefore, this portion of the List Plaintiffs’ motion is denied as moot.

As set forth in greatetetail below,see infraSection I1.G the Court is noinclined
to allow additional written discovery beyond that which was served on or before May 1,
2020. The Fourth Amended Pretrial Scheduling Order provides that “[flact discovery
shall becommenced in a time to be completedor beforeJune 1, 2020 Fourth Am.
Pretrial Sch. Ord. at 1. The List Plaintiffs have had well over a tearonduct
discovery. While the Court’s ruling should not be interpreted to prohibit or preclude
reasonablerequests for clarification of a response ordered herghrether any such
follow-up requesexceedghe bounds otlarification will be a contexispecific inquiry
that is simply premature at this time. The Court strongly encourages the parties to focus
their efforts on the substantive issues at hand.

2. Carwell's Deposition

The List Plaintiffs and Fielder Intervenors have both moved to compel Carwell’s
deposition to occur remotely.

Defendants maintaithey have agreed twonduct Cawell’'s deposition remotg.

See, e.g.Defs.” Opp'n to Pls.” Mot. to Compel at 8 (“Plaintiffs failed to disclose
Defendant Carwell’s voluntary agreement to . . . participate in a remote deposition during

the meet and confer discussions before this Motion was filed.”), ECF N¢o.DEls.’
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Opp’n to Intrvnrs.” Mot. to Compel at 9 (“During the parties['] mefetpd[-]Jconfer call

on May 21, 2020, Defendants’ counsel agreed to allow the deposition of Defendant
Carwell to move forward remotely.”), ECF No. 125. Defenddmase however,
conditioned their agreement: “Carwell could be deposed, once his health allowed, by the
parties remotely if his counsel was physically present.” Second Seigel Decte$,7;

e.g, Second Seigel Decl. § 10 (“Defendants’ counsel agreed to allow the deposition of
Defendant Carwell to go forward remotely if Defendants’ counsel was able to be present
with Defendant Carwell to defend the deposition.”); Defs.” Opp’'n to Pls.” Mot. to
Compel at 8 (stating Defendants already agreed to “[a]llow for Defendant Carwel
deposition to be taken remotely if his defense counsel could be present with him at the
time of the deposition.”)see alsoDefs.” Opp’'n to Intrvnrs.” Mot. to Compel at 9
(“Defendants’ counsel requested, however, that because Defendant Carwell is in Canada
and unfamiliar with the legal process in the United States, that counsel be present with
him for his deposition.”). Defendants argue that conducting Carwell’'s deposition
remotely “would still require someone to be present in his home to equip him with and
train him on a computer and deposition software.” Defs.” Opp’n to Intrvnrs’ Mot. to
Compel at 2seealso Seigel Decl. 0. Defendants also assert that “Carwell’'s doctor
has advised against the strenuous activity associated with deposition preparation as well
as having anyone present in . . . Carwell’'s home.” Defs.” Opp’'n to Intrvnrs’ Mot. to
Compel at 3. According to Defendants, Carwall “not be able to attend a deposition

until the fall of 2020.” Seigel Decl. | 10.

Rule 30(b)(4) of the Federal Rules of Civil Procedure provides that the Court may
15



order “a deposition to be taken by telephone or remote me&ee, e.g Learning Res.,
Inc. v. Playgo Toys Enters. LidNo. 19¢cv-00660, _ F.R.D. , 2020 WL 3250723,
at *1 (N.D. Ill. June 16, 2020) (discretion to order deposibetaken by remote means
under Rule 30(b)(4))accord Sonrai Sys., LLC v. Romardo. 16 CV 3371, 2020 WL
3960441, at *1 (N.D. lll. July 13, 2020). This Rule, like all of the other Rules, must be
“construed, administed, and employed . . . to secure the just, speedy, and inexpensive
determination of every action and proceeding.” Fed. R. Civ. $&€eBwenson v. GEICO
Cas. Co, No. 2:19¢v-01639-JCMNJK, _ F.R.D. , 2020 WL 4815035, at *3 (D.
Nev. Aug. 19, 2020) (“As with the Federal Rules@¥il Procedure more generally,
courts are mindful to construe Rule 30(b)(4) in a manner that secures the just, speedy,
and inexpensive determination of the case.”).
“Generally, leave to take depositions by remote means should be granted
liberally.” Swenson2020 WL 4815035, at *Zee also In re Broiler Chicken Antitrust
Litig., No. 1:16¢cv-08637,2020 WL 3469166, at *7 (N.D. Ill. June 25, 2020) [hereinafter
In re Broiler Chickeh (“Courts have long held that leave to take remote depositions
pursuant to Rule 30(b)(4) should be granted liberally.”) (citing cases).
Analyzing whether to permit remote depositions generally
consists of two steps. First, the proponent must advance a
legitimate reason for seeking a remote deposition. Second, if
that foundational showing is made, then the burden shifts to
the opposing party to make a particularized showtimaf
conducting the deposition by remote means would be
prejudicial.

Swenson2020 WL 4815035, at *2 (quotation and citation omitt@dcord In re Broiler

Chicken 2020 WL 3469166, at *7. This requires careful consideration of the facts and
16



circumstages, including the hardships assert&de, e.g.Learning Res., Inc2020 WL
3250723, at *1 (“[T]his Court must balance claims of prejudice and those of hardship and
conduct a careful weighing of the relevant factéglotation omitted)accord Rouviere
v. DePuy Orthopaedics, IndNo. 1:18cv-04814 (LJL) (SDA), 2020 WL 3967665, at *2
(S.D. N.Y. July 11, 2020xsee also In re Broiler Chicke@020 WL 3469166, at *7.
“COVID-19 ‘is a potentially fatal illness with the ability to spread through
asymptomatic or prgeymptomatic carriers, with no approved cure, treatment, or
vaccine.” Grupo Petrotemex, S.A. de C.V. v. Polymetrix, A®. 16cv-2401
(SRN/HB), 2020 WL 4218804, at *2 (D. Minn. July 23, 2020) [hereina@Geupd
(quotingRouviere 2020 WL 3967665, at *3) (internal quotation omitted). “[T]he [CDC]
ha[s] noted that the best way to prevent iliness is to minimize pergmerson contact,”
Learning Res., Inc.2020 WL 3250723, at 2 (quotation omitted)see How to Protect
Yourself Coronavirus Disease 2019 (COWD®), Ctrs. for Disease Control &
Prevention, https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/prevention
html (last accessed Oct. 8, 202@s this and other federal courts have recognized, “the
President of the United States has declared a national emergency due to the spread of the
COVID-19 virus.” Learning Res., Inc2020 WL 3250723, at *2 (quotation omittedi¢e
generally Gen. Order Na 18, 19 GeneralOrder No. 18“continues to strongly
encourage the use of videoconferencing for civil hearings, bench trials, and other

proceedings!® Gen. Order No. 18 at 3.

10 Even criminal proceedings that were once handled in person are now being conductely reithathe
defendant’s consenSee generallen. Order Na 18, 19
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Carwellis atincreased risk for severe illness from COVID based on his age
and his underlying medical conditionsSee, e.g.Older Adults Coronavirus Disease
2019 (COVID-19)Ctrs. for Disease Control & Prevention, https://www.cdc.gov/
coronavirus/2019-ncov/need-extra-precautions/older-adults.fiamt accessedct. §
2020);Peoplewith Certain Medical ConditiongoronavirusDisease 2019 (COVH19),
Ctrs. for Disease Control & Prevention, https://www.cdc.gov/coronavirus/2019-ncov/
needextra-precautions/people-with-medical-conditions.html?CDC_AA_refVal=https%3
A%2F%2Fwww.cdc.gov%?2Fcoronavirus%2F2019-ncov%2Fneed-extra-precautions%2F
groupsat-higher-risk.html(last accessed Oct. 8, 203@)dividuals with heart conditions
and those in an immunocompromised state at increased risk for severe iieesalso
How to Protect Yourself https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-
sick/prevention.html(“Older adults and people who have certain underlying conditions
like heart or lung disease or diabetes are at an increased risk of severe illness from
COVID-19 iliness.”). Further, as noted abovarious restrictions are in place for travel
between the United States and Canada. Indeed, regardless of the current level of
outbreak in either location, the very nature of laligtance travel is a contaicttensive
activity: “[T]Jravelers must find transportation to and from airports[;] interact with
security personnel, airline personnel, and other travelers[;] sit in relatively close
proximity to other travelers omirplane§] and stay in hotels.” Grupo, 2020 WL
4218804, at *2.

“Due to the COVID19 pandemic, conducting depositions remotely has become

the ‘new normal.” Id. at *2 (citing In re Broiler Chicken 2020 WL 3469166, at *5).
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“Courts are beginning to recognize that a ‘new normal’ has taken hold throughout the
country in the wake of the COVID-19 pandemic that may necessitate the taking of remote
depositions unless litigation is going to come to an indefinite ndil there is a cure or a
vaccine for COVID-19.”In re Broiler Chicken2020 WL 3469166, at *5 (footnote citing
cases omitted)see also Swensp020 WL 4815035, at *3 (“[Clourts within the Ninth
Circuit routinely highlight remi depositions as an effective and appropriate means to
keep cases moving forward notwithstanding pandesiated restrictions.”)
(citing cases).

The indefinite delay Defendants seek sot tbaunselmay travel to Canada to
conduct deposition activities with Carwell is entirely unworkable. “[O]ne court labeled
the ‘hope that physical distancing and séé&yome orders required by the current
pandemic will be lessened to allow forperson depositions in the near future’ as ‘pure
speculation.” In re Broiler Chicken2020 WL 3469166, at *8 (quotirgnited States ex
rel. Chen v. K.O.O. Constr., Inc445 F. Supp. 3d 1055,086 (S.D. Cal. 2020)).
Defendants have cited no authority that their ability to travel to Canada may be better
anytime soon, and this Court is likewise “unable to predict the creation and distribution
of an effective vaccine or the ebbs and #af the spread of the virus.Swenson2020
WL 4815035, at *6. “Unfortunately, it could well be that pandereiated restrictions
exist for many months to come . . .1d.; seeRouviere 2020 WL 3967665, at *4 (“There
IS no basis to believe that the conditions that require a remote deposition to be taken will
not continue forthe foreseeable future, and the Court declines to indefinitely delay the

completion of discovery in this case.GQhen 445 F. Supp. 3dt1056 (It is not feasible
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for the Court to extend deposition deadlines until a time when they can be safely
conducté in person because no one knows when that will occur and there are
alternatives). Proceeding with Carwell’'s remote deposition now “movel[s] th[is] case
closer to resolution by dispositive motion, settlement, or trial than would be the case if
the litigation treads water until the pandemic abatds.’re Broiler Chicken 2020 WL
3469166, at *9 (footnote omitted).

The Court appreciates Carwell’s legitimate concerns for his own health as he
recovers from his heart attack and the complications he experienced. At the same time,
while the Court has no reason to doubt the representations of Carwdlefartlants’
counsel, there is no medical evidence in the record supporting the degree of restriction
Carwell is purportedly under. In any event, it has now been approximatelponths
since Carwell's heart attack aride months since he was released from the halspi
Defendantshave represented that Carwell would be in a position to be depostu:
fall.” Carwell Decl. § 7; Defs.” Opp’n to Intrvnrs.” Mot. to Compel at 2.

The Court is also mindful of Defendants’ logistical concerns based on Carwell’'s
location and the fact that he does not possess certain technical equipment that might
otherwise more easily facilitate the taking of his deposition remotely. Courts have
rejected these and similar types of challenges as reasons not to conduct depositions
remotely See, e.g.Swenson2020 WL 4815035, at *8; In re Broiler Chicken 2020
WL 3469166, at *25; Grano v. Sodexo Mgmt., InB35 F.R.D.411, 415 & n.4S.D.
Cal.2020). What may come across as harsteigertheless true: “Attorneys and litigants

all over the country are adapting to a new way of practicing law, including conducting
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depositions and deposition preparation remotelgtano, 335 F.R.D. at 415accord
Chen 445 F. Supp. 3d at 1057. “There are numerous resources and training opportunities
available throughout the legal community to assist [the parties’] counsel in the operation
and utilization of the new technology."Grano 335 F.R.D. at 415see also, e.g.
Swenson 2020 WL 481503, at *5 (“In short, ample resources exist for counsel to
prepare themselves to proceed by video to facilitate the smoothioperaa remote
deposition.”); Grupo, 2020 WL 4218804, at3*(“In addition, there are many resources
available from vendors and throughout the legal community to assist counsel in preparing
for remote depositions.”).

Nor is there evidence in the record to suggest that Carwell “cannot learn how to
use the technology required for a video deposition or preparation session” withlghe
of counsel and other resourcel re Broiler Chicken 2020 WL 3469166, at *3. That
Carwell, or counsel for that matter, may “not presently [be] comfortable or familiar with
the technology does not mean they cannot learn the basics that would allow them to be
prepared or deposed remotely even if they never become fully comfortable with the
technology themselves.Id.

The Court willgrant the List Plaintiffs and Fielder Intervenors’ request to take
Carwell’'s deposition remotellt. No sooner thaDecember lbut no later than December

15, 2020, Carwell shall sit for a deposition by video conference. This timeframe balances

1 %The Court’s holding in this case is not tantamount to a finding that concerns rajaedimg COVIDB19 will
alwayssuffice to support the entry of an order requiring a remote videoconference deposidaming Res., In¢.
2020 WL 3250723, at *3 n.3ge also In re Broiler Chicke2020 WL 3469166, at *8 (“To be clear, this is not a
blanket ruling that the COVIE19 pandemic alone justifies the ifadf of remote depositions in all cases and under all
circumstances.”).
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a number of competing concerns. First, it is consistent with Carwell’'s medical
restrictions. Second, it provides time for Carwell to supplement his discovery responses
to the extent he has not done so already. Third, it gives Defendants’ counsel reasonable
time to prepare Carwell.Lastly, it advances this litigation forward in the face of the
pandemic’s uncertain duratiorsee, e.g.Grupa 2020 WL 4218804, at *3 (“On balance,

the Qurt finds that the potential risk of danger and hardship to withesses, counsel, court
reporters and videographers will be considerable lessened through remote video
depositions, and outweighs the potential prejudice to Plaintifis.")e Broiler Chicken

2020 WL 3469166, at *8 (“In this case, however, the COXMD pandemic, in
conjunction with the other circumstances discussed above, are legitimate reasons for the
Class Plaintiffs to want to move forward with remote depositions now.”).

The Court is confident that the parties can work together to come up with
procedures, protocols, conventions, and the like “that can make the taking and defending
of remote depositions more palatabldti re Broiler Chicken2020 WL 3469166, at *4
n.3. Counsel for the Fielder Intervenors “have conducted numerous depositions via
remote technology, and have prepared their own clients for depositions via remote
technology.” Intrvnrs.” Mem. in Supp. of Mot. to Com@l 17 ECF No. 111. Their
experience may Yyield suggestions on how this process might be more easily facilitated.
The Court also encourages the parties to look at the rather extensive protocol outlined in
In re Broiler Chickerfor ideas. 2020 WL 3469166, at *4 n.3, 11-12.

3. Let It Ride’s Discovery Responses

Let It Ride has not responded to discovery served by either the List Plaintiffs or
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the Fielder Intervenors.See, e.qg.PIls.” Mem. in Supp. oMot. to Compel at 410,
Intrvnrs.” Mem. in Supp. of Mot. to Compel at 3, W/ith respect to the List Plaintiffs, at
issue are those interrogatories and requests for production of documents the List Plaintiffs
served on Let It Ride in May 2018. SeePls.” Mem. in Supp. of Mot. to Compel at 14.
With respect to the Fielder Intervenors, at issue are the requests for production of
documents the Fielder Intervenors served in November 2019 ahtlintsrrogatories
also served in November 201%eelntrvnrs.” Mem. in Supp. of Mot. to Compel 47,
10-14. Defendants’ position is that there is no one to respond to discovery because “Let
It Ride is in the process of dissolving, and its owner, operator, and sole employee, . . .
was killed last fall.” Defs.” Resp. to Pls.” Mot. to Compel at 12, ECF No. 4&dord id.
at 13-14;see alsdefs.” Resp. to Intrvnrs.” Mot. to Compel at 1, 7-9.

Defendants have provided no authority to supploetposition that Let It Ride
does not have an obligation to respond to discovery simply because it may no longer be
actively conducting business or is contemplating dissolution. Let It Ride is a party to this
action; it has answered and contests liabilBge Burris v. Versa Prodsnc., No.07-cv-
3938 (JRT/JIK), 2013 WL 608742, at *6 (D. Minn. Feb. 19, 2013). While Hiscutt may

have communicated her intent to dissolve Let It Rideits insurer and possibly

2To the extent the List Plaintiffs seek an order compelling the production of “flisa@very requests,” PIs.’
Mem. in Supp. of Mot. to Compel at 14, any such requests are not before the Court. ThellQuatrgrant the
List Plaintiffs a blank chechls to any and all future discovery.

B While additional interrogatories were served, the Fielder Intervenorgrenfat the hearing that they are
seeking to compel just the following ten interrogatories: 1, 20, 27, 28, 31, 35, 37, 83d41, Seelntrvnrs.’
Mem. in Supp. of Mot. to Compel at-1@l.
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Defendants’counsel as well, the law of British Columbiaprovides that “alegal
proceeding commenced by @gainst the company before its dissolution may be
continued as if the company had not been dissdlvBdsiness Corporations Act, S.B.C.
2002, c. 57, s. 346(1)(a) (emphasis addedg e.g, Ziemer v. Wheeler2014 BCSC

2049, para. 201 (Can. B.C. S.C.) (“Section 346(1)(a) provides that if proceedings are
brought against the company, then they continue as if the company had not been
dissolved.”).

At the hearing, Defendants did not dispute this continued legal existence even if
Let It Ride should dissolve. “If a dissolved [British Columbian company] may still be a
party in a civil lawsuit, . . . then it has a duty under the Federal Rules of Civil Procedure
to respond to discovery that is properly served on Burris, 2013 WL 608742, at *6.

As a party to this litigation, Let It Ride must respond to discoveddy. “What [Let It
Ride] cannot do, free of consequences, is tell [the List Plaintiffs and Fielder Intervenors]
that they are just out of luck.ld. at *7.

The Court recognizes that a series of unfortunate circumstances have culminated
in an unclear chain of succession for Let It Ride, bistmot this Court’s responsibility to
resolve the “who” or the “how” for Let It Ride.There are individualgo whom
Defendants’ counsel may turn for informatiolCBC, Let It Ride’s insurance company,
has been on notice of the accident since at least March 2016, when the List Plaintiffs sent

a preservation letter to the company. ICBC continues to communicate withdBefgn

¥ “Rule 17(b) defines when a party has the capacity to sue or be sued in federallamattiist v. Univ. of S.D.
Sanford Sch. of Medz05 F.3d 378, 379 (8th Cir. 2013ge generallfFed. R. Civ. P. 1(b). For corporations like
Let It Ride, Rule 17(b)(2) states that the capacity to sue or be sued is detkfhy the law under which [the
corporation] was organized.”
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counseland may be the most incentivized through its own potential expoSaeEx. 9

to Pls.” Aff, of Counsel. Carwell and other former employees may have information
responsive to the List Plaintiffs and Fiedler Intervenors’ discovery requésts Burris
2013 WL 608742, at *6.

In addition, the several boxes of documents in Canada with Heeyttvery well
be responsive to and assist in answering the discquepounded Under Rule 34, a
responding party must produce those documents iipatssession, custody, or control.”

Fed. R. Civ. P. 34(a)(1). This concept of “possession, custody, or control” is not
confined to physical possession, but also looks to “whether the party has a legal right to
the documents or practical ability to obtain the informatiofriple Five of Minn., Inc. v.
Simon 212 F.R.D 523, 527 (D. Minn. 2002) (citiyokosch v. Catalina Lighting, Inc.

193 F.R.D. 633, 636 (D. Minn. 2000)). There is no real dispute that Let It Ride has the
ability to obtain these documents from Hiscutt, who has physical possession of them.
While Hiscutt has expressed varying degrees of willingness to go through the documents
herself given thainderstandable emotional strain of such a taskannot be said that
documents are not within Let It Ride’s possession, custody, or control.

Absent the current public health situation, Defendants’ counsel intended to travel
to Canada to examine the documents. The COGMIpandemic has, however, severely
curtailed the availability of this option and the timeframe in which this option might once
again become reasonably available is entirely speculative. Similarly, the Court does not
doubt or discount thsignificantpersonal burden to Hiscudf having to go through these

documents herselif the wake of Chetcuti’s tragic and unexpected passing.
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There is, howeveranother solution that well accounts for and balances the
principles of Rules 1 and 26. Under Rule 1, the Federal Rules of Civil Procedure are to
be “construed, administered, and employed by the court and the parties to secure the just,
speedy, and inexpensive determination of every action and proceeding.” Rule 26
mandates proportionality in discovenBeeFed. R. Civ. P. 26(b)(1). As stated above,
considerations bearing on proportionality include “the importance of the issues at stake in
the action, the amount in controversy, the parties’ relative access to relevant information,
the parties’ resources, the importance of the discovery in resolving the issues, and
whether the burden or expense of the proposed discovery outweighs its likely benefit.”
Fed. R. Civ. P. 26(b)(1see also Vallejo903 F.3d 74243.

At the hearing, counsel for the Fielder Intervenors offered to pay for these
documents to be shipped from Canada to Defendants’ counsel. Counsel for the List
Plaintiffs also offered to assist in the cost of shipping the documents. Given the current
state of Let It Rideand the unique circumstances of this casaewing those documents
is likely one of the few remaining waye obtain information relevant to the issues at
stake in this litigation. The Fielder Intervenors and List Plaintiffs have agreed to
shoulder the expensef having the documents shipped Defendants. Having the
documents shipped to Defendants’ cougsehbtly lessens the personal burden to Hiscutt.
Moreover as a practical matter, whether the documents bear on this litigation and their
significance, if any, will very likely be more readily apparent to Defendants’ counsel than
Hiscutt thereby increasing the efficiency of going through the documents. Lastly,

shipping the documents to Defendants’ counsel -romther than awaiting an
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undetermined period of time for the pandemic to subsidsters a timelier resolution of
this action.

Finally, Let It Ride’s wholesale failure to respond to discovery is not attributable
to an arguably excusable few days’ delay or inadvertent calendaring error. The List
Plaintiffs and Fielder Intervenors regularly followed up with defense counsel regarding
the status of Let It Ride’s discovery responsBse, e.q.Pls.” Mem. in Supp. of Mot. to
Compel at 510 (since at least July 3, 2019); Intrvnrs.” Mem. in Supp. of Mot. to Compel
at 3 (since at least January 13, 2020). Nor was it, at bottom, a reasonable response in the
wake of an unexpected sexiof events othe product of an unprecedented pandemic.
While their efforts and abilities may have been hindered in part as eManich, this
does not account for Defendants having largely sat on their hands in the months
following Chetcuti’'s death, assuming Let It Ride would just fade away.

The time for these discovery responses is long overdue. Let It Ride’s inaction has
rendered any objections it might have had to these discovery requests untheefed.

R. Civ. P. 33(b)(2)(4) (answers to interrogatories and any objections due within 30 days;
untimely objections waived); Fed. R. Civ. P. 34(b)(2}(&) (responses to requests for
production and any objections due within 30 daggrgill, Inc. v. Ron Burge Trucking,

Inc,, 284 F.R.D. 421, 424 (D. Minn. 2012) (“Although Rule 34 does not contain an
automatic waiver provision for untimely objections as does Rule 33(b)(4), courts have
reasoned that Rule 33(b)(4) type waiver should be implied into all rules involving the use
of the various discovery mechanisms.”) (quotation omitted). “For the waiver provision in

Rule 33, and, by implication, Rule 34, to mean anything, a party cannot unilaterally
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determine that it is entitled to a stay of discovery and maintain its objections to discovery
requests that it never responded tG@argill, 284 F.R.D. at 427.
Therefore,with respect to the outstanding discovery responiges,Court will
grant the List Plaintiffs and Fieldeintervenors motions to compel as followsBy
November 5, 2020, the parties shall arrange to have the boxes of documents with
Hiscutt shipped from Canada to Defendants’ coutts@y January 8, 2021, Defendants
shall respond, without objection, to (a) the List Plaintiffs’ Interrogatories and Requests
for Production of Documents to Defendant 0820527 BTO d/b/a Let It Ride Carriers
(First Set), dated May 8, 2019; (b) the Fielder Intervenors’ Request for Production of
Documents to Defendant 0820527 B C LTD d/b/a Let It Ride Carriers, dated November
5, 2019; and (c) Interrogatories 1, 20, 27, 28, 31,335,39, 41, and 47 of the Fielder
Intervenors’ Interrogatories to Defendant Let It Ride Carriers, dated November 5, 2019.
Defendants shall arrange and pay for the boxes of documents to be shipped back to
Hiscutt no later than 60 days after the termination of this action, including any appeals.
The List Plaintiffs and Fielder Intervenors’ motions to compel are otherwise
denied with respect to the outstanding discovery responses.
Should Let It Ride
persist[] in its position that it will not provide substantive
answers to interrogatories or document requests,
consequences may include preventiitgj from contesting
Issues addressed in the discovery or defending itself using

documents or other pieces of information that have not been
produced. SeeFed.R. Civ.P. 37(d)(1)(A)(ii) (providing for

1S While awaiting the arrival of these documents, Defendants would do well to eaglidit®nal avenues of
information so as to be in a position to complete Let It Ride’s responses withiméfiaine set forth herein.
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sanctions for failure to answer interrogatories or requests for
inspection); FedR. Civ.P. 37(d)(3) (providing that the Court
may impose sanctions under Rule J@IA)(i)-(vi)). It may

also be subject to other more dispositive sanctions, including
the entry of judgment against it. Fedk. Civ. P.

37(b)(2)(A)(v)-(vi).
Burris, 2013 WL 608742, at *7.
4. Let It Ride’s 30(b)(6) Deposition
The List Plaintiffs also seek to compel Let It Ride to sit for a 30(b)(6)
depositiont®  Again, Defendants respond that there is no one left to designate.
Defendants’ position is plainly without legal support.
“The testimony elicited athe Rule 30(b)(6) deposition represents the knowledge
of the corporation, not of the individual deponentbliited States v. Taylp66 F.R.D.
356, 361 (M.D. N.C. 1996gccord Great Am. Ins. Co. of N.Y. v. Vegas Constr. Ca,, Inc
251 F.R.D. 534, 538 (D. Nev. 2008). When a party notibesdeposition 6 a
corporation like Let It Ride, the corporatiomtistthen designate one or more officers,
directors, or managing agents, or desigrateer persons who consent to testify an it
behalf” Fed. R. Civ. P. 30(b)(6) (emphasis added). “The persons designated must testify
about information known or reasonably available to the organizatidn.”
“A Rule 30(b)(6) designee is not required to have personal knowledge on the
designated subject matter.Great Am. Ins. C0.251 F.R.D. at 538. “If the persons

designated by the corporation do not possess personal knowledge of the matters set out in

16 Although the Fielder Intervenors have not expressly moved to compel a 30(b)(6) depafsitet It Ride, they
have moved to extend the deadline for fact discovery to take Defendants’ depos§gens.g.Intrvnrs.” Mem. in
Supp. of Mot. to Compel at 19 (noting Defendants “have been unable to answer written gjsmowerduce . . .
Carwell or a 30(b)(6) deponent for Let It Ride within the current discovery deadbinequesting an extension of
time “to allow factual discovery to be completed from Defendants”).
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the deposition notice, the corporation is obligated to prepare the dessgnéeat they
may give knowledgeable and binding answers for the corporatiteyfor, 166 F.R.D. at
361. “Thus, the duty to present and prepare a Rule 30(b)(6) designee goes beyond
matters personally known to that designee or to matters in which that designee was
persondy involved.” Id.; accord Great Am. Ins. Co251 F.R.D. at 53%ee also, e.g.
Klein v. Affiliated Grp., InG.No. 18cv-949 (DWF/ECW), 2019 WL 246768, at *9 (D.
Minn. Jan. 17, 2019). As “[t]his obligation requires the designee to testify about
information known or reasonably available to the organization[, it] . . . can include
information held by thirgparty sources if that information is reasowyadévailable to the
organization.” Klein, 2019 WL 246768, at *9 (quotation omitjed

Significantly and regrettablin this case, “a corporation has a life beyond that of
mortals.” Taylor, 166 F.R.D. at 361. A corporation “can [also] discharge its ‘memory,’
l.e., employees, and they can voluntarily separate themselves from the corporgtion.”
“Consequently, it is not uncommda have a situation . . . where a corporation indicates
that it no longer employs individuals who have memory of a distant event or that such
individuals are deceased.ld. “These problemslo notrelieve a corporation from
preparing its Rule 30(b)(6) designee to the extent matters are reasonably available,
whether from documents, past employees, or other sourckek.{emphasis added)
accord Great Am. Ins. Co251 F.R.D. at 539 (“The fact that an organization no longer
has a person with knowledge on the designated topics does not relieve the organization of
the duty to prepare a Rule 30(b)(6) designee.”).

By requiring the responding party to produce a witness who is
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capable of testifying as to matters known or reasgnabl
available to the organization, [Rule 30(b)(6)] makes plen i
preference that a party not subvert the beneficial purposes of
the Rule by simply incanting that no witness is available who
personally has direct knowledge concerning all of the areas of

inquiry.
Prokosch 193 F.R.D. at 638 (quotation omitted). When “no current employee has
sufficient knowledge to provide the requested informatitie, party is obligated to
prepare one or more witnessses that they may give complete, knowledgeable and
binding answers on behalf of the corporatio@MI Roadbuilding, Inc., v. la. Parts, Inc.
322 F.R.D. 350, 3661 (N.D. la. 2017) (quotation omitted) (emphasis addseh;also,
e.g, Kanaji v. Philadelphia Child Guidance Ctr. of Children’s HgsNo. CIV. A. 00
937, 2001 WL 708898, a2*(E.D. Pa. June 20, 20Q19rokosch 193 F.R.D. at 6339;
Taylor, 166 F.R.D. at 361-62.

Recognizing the circumstances of this caselikety a bit more uncommon than
other situations in whicltorporatememory concerning the events at issue has been
discharged, the Court inquired of the parties at the hearing whether they could direct the
Court to legal authority regarding the taking of a 30(b)(6) deposition of a corporation
whose sole owner/operator/existing employee was no longer available. Unfortunately,
they were not able to do so. The Court has found the following caselaw instructive in
reaching the conclusion that “[a] corporation that is in existence but no longer actively
doing business can be compelled to produce a witness for a Rule 30(b)(6) deposition.”
W.R. Grace & Co. v. N & M, IncNo. 1:06mc602WJG, 2006 WL 36885, at *2 (S. D.

Miss. Dec. 13, 2006) (citinganaji, 2001 WL 708898, at *2-3).
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In W.R. Grace & Cq.the defendant corporation was “a defunct business” with
“no employees, officers, assets, or business recoidsét *1. All of its documents had
been delivered to counseld. The defendant corporation argued “that because [it] is
defunct there is no one it can designate to appear as a corporate representative for a
deposition.” Id. The defendant corporation also argued that one of its former owners,
“the individualwith the most knowledge,” had already been depos&d.The plaintiff's
motion to compel was granted and the defendant corporation ordered to produce a
representative for the 30(b)(6) depositidd. at *2.

In another case, counsel for the defendant corporation had been unable to
communicate with the corporation’s president, leartiteat the president's home was
vacant, and became aware that the corporation may no longer be conducting business.
McGrath v. Chesapeake Bay Diving, InCivil Action No. 0611413-CJBSS, 2009 WL
1076735, at ¥ (E.D. La. Apr. 20, 2009). The defendant corporation sought “a
continuance of the corporate deposition to identify and educate a willing person to serve
as [the] corporate representativeld. at *3. “The parties agree[d] that [the defendant
corporation wajs unable to designate an officer, director, or managing agentThe
McGrath court granted the request for a continuance and, responding to an objection that
defense counsel be the one to make the designation, noted that no authority had been
cited “for the proposition that where a corporation is defunct and without an officer,
director, or managing agent to testify, counsel employed by its insurer to defend the
corporation’s interests cannot designate a person who consents to offer testimony which

shall be binding on the corporationid.
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Perhaps the more common scenario are cases in wharporationargues a legal
unavailability of sorts based on the invocation of those with knowledge of their right
against selincrimination under the Fifth AmendmentSee, e.g.Martinez v. Majestic
Farms, Inc, No. 0560833CIV, 2008 WL 239164, at *3 (S.D. Fla. Jan. 28, 2008)
(discussingCity of Chicago v. WgliNo. 91 C 8161, 1993 WL 177020 (N.D. Ill. May 21,
1993)); see also In re: New England Compounding Pharm., Inc. Prods. Liab., Litig.
MDL No. 132419RWZ, 2015 WL 13715289, at *9 (D. Mass. July 31, 2015)
[hereinafterin re New England CompoundipgConvertino v. United States Dep’t of
Justice No. 0713842, 2013 WL 153311, at *5 (E.D. Mich. Jan. 15, 20t8)Sec. &

Exch. Comm’n vLeach, 156 F. Supp. 2d 491, 498 (E.D Penn. 2001) (answering a
complaint). In such situations, courts have directed the corporation to “retain a person
not previously associated with the corporation” and prepare that person so that he or she
can answer questions absent very exceptional circumstanbtstinez 2008 WL
239164, at *3;compare Convertino2013 WL 153311, at *5Martinez 2008 WL
239164, at *3with In re New England Compoundirg015 WL 13715289, at *9-10.

All of this is to say that it is well within this Court’s discretion to direct Let It Ride
to designate, prepare, and produce a Rule 30(b)(6) represent&taecalso Lake City
Assocs., LLC v. Windsor Arms, LLRo. 3:13cv-782-J39JBT, 2014 WL 12609863, at
*2 (M.D. Fla. June 19, 2014) (ordering defendant entities to designate another corporate
representative when designated representative was recovering from surgery as Rule
30(b)(6) “does not contemplate an indefinite delay in depos[ing] a corporate

representative because of the physicahpacity of one person”). Such preparatiogy
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indeed“be an onerous task.’Great Am. Ins. C9.251 F.R.D. at 540accord Prokosch
193 F.R.D. at 639. Neverthelesft]lie view that the duty to educate a person with no
prior knowledge is prejudicidb a corporation has not prevailed, and it appears now to be
recognized that the Rule 30(b)(6) deponent must be woodshedded with information that
was never known to the witness prior to deposition preparati@rtinet v. Quizno’s
Franchise Co. LLCNo. 07cv-01717PAB-KMT, 2008 WL 5378140, at *2 (D. Colo.
Dec. 23, 2008) (quotation omitted). “Although adequately preparing a Rule 30(b)(6)
deposition can be burdensome, ‘this is merely the result of the concomitant obligation
from the privilege of being able tese the corporate form in order to conduct business.™
Great Am. Ins. C9251 F.R.D. at 540 (quotinbaylor, 166 F.R.D. at 362).

Therefore, the List Plaintiffs’ motion to compel the 30(b)(6) motion of Let It Ride
is granted, and Let It Ride shall prepare arobucea Rule 30(b)(6) representative to sit
for its deposition. In light of the well-documented concerns regarding COVID-19 and the
Court’s prior ruling with respect to Let It Ride’s discovery responses, such deposition
shall occur remotely by Februarnp,12021. Let It Ride should bear in mind that “[a]
court may levy appropriate sanctions for a corporasiomadequate designation in
response to a Rule 30(b)(6) notice.CMI Roadbuilding Inc, 322 F.R.D. at 361
(quotation omitted)seeFed. R. Civ. P. 30(d)(2), 37(d)(1)(A)(isee, e.g.Cedar Hill
Hardware & Const. Supply, Inc. v. Ins. Corp. of Hannoy&63 F.3d 329, 345 (8th Cir.
2009).

B. Defendants’ Motions to Compel

Defendants have also moved to compel the List Plaintiffs and Fiedler Intervenors
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to supplement certain prior discovery respondgader the existing pretrial scheduling
order, the deadline to file nedispositive motions related to discovery was June 1, 2020.
Fourth Am. Pretrial Sch. Ordext 3. Thepretrial scheduling ordeiurther states that
“[t]his schedule may be modified only upon a formal motion and a showing of good
cause.” Fourth Am. Pretrial Sch. Ordett 1. Defendants’ motions to compel were filed
on June 17, 2020, two weeks after dn@e 1deadline.
“District courts have broad discretion in establishing and enforcing deadlines and
in maintaining compliance witlliscovery and pretrial ordets. In re Baycol Prod.
Litig., 596 F.3d 884, 888 (8th Cir. 201@)jting Marmo v. Tyson Fresh Meats, Ind57
F.3d 748, 75&9 (8th Cir.2006)). Rule 16 provides that “[a] schedule may be modified
only for good cause and with the judge’s consent.” Fed. R. Civ. P. 16(bg€l)e.q.
Marmo, 457 F.3dat 759. “[T]he ‘goodeause standarts not optional’ Petrone v.
Werner Entes., Inc, 940 F.3d 425, 434 (8th Cir. 2019quoting Sherman v. Winco
Fireworks, Inc, 532 F.3d 709, 716 (8th Cir. 2008)). “Rule 16(b) assures that a magistrate
judge’s scheduling order is not a frivolous piece of paper, idly entered, which can be
cavalierly disregarded without petilKlein, 2019 WL 246768, at *4 (quotation omitted).
“The primary measure of good cause is the movant’s diligence in attempting to
meet the scheduling order’s requireméntsiarris v. FedEx Mt'l LTL, Inc, 760 F.3d
780, 786 (8th Cir. 2014)(quotation omitted)accord Sherman532 F.3d at 716 “The
‘good causestandard is an exacting one, for it demands a demonstration that the existing
schedule “cannot reasonably be met despite the diligence opatig seeking the

extensiori. Archer Daniels Midland Co. v. Aon Risk Servs., Inc. of MihB87 F.R.D.
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578, 58182 (D. Minn. 1999) quotation omitted)see, e.g.Klein, 2019 WL 246768, at
*4; Khoday v. Symantec CorpNo. 12cv-180 (JRT/TNL) 2013 WL 12141434, at *D.
Minn. May 15, 2013).

Defendantsdo not adequately addreske pretrial scheduling oet’s June 1
deadline. Perhaps Defendants assumed that their motion to amend the scheduling order
addressed in the next section, would excuse the untimely filing of these motions to
compel But, Defendants havenot made that argument. Moreover, nothiimy
Defendants’three motions-the two motions to compel and the motion to amend the
scheduling order-explainswhy Defendants were able to meet the June 1 deadline with
respect to their motion to amend the scheduling order but not the two motions to compel.

Collectively, the discovery at issue in these two motions to compel was served by
Defendants no later than September 5, 2019, and, in the case of the List Plaintiffs, almost
two months before that. Again collectively, Defendants received responses to their
discovery requests no later than iNdvember. Yet, the record before the Court shows
that Defendants elected not to follow up on any purported deficiencies urtApriid
2020 when approximately one month of fact discovery remained. Defendants’ five
month delay in raising their dissatisfaction with the List Plaintiffs and Fielder
Intervenors’ discovery responses can hardly be said to show that these issues were
diligently pursued. See, e.g.Stai v. DeshaneNo. 14-cv-4152 (RHK/LIB), 2016 WL
11031224 at *45 (D. Minn. Jan. 22, 2016)Bredemus v. Ink Paper Co, 252 F.R.D.

529, 534 (D. Minn. 2008xee alsd~ed. R. Civ. P. 26(b)(2)(C)(ii).

The Court recognizes that a series of unfortunate events have impacted this
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litigation. As discussed above, however, it appears from the information before the Court
that Defendants’ approackollowing Chetcuti’'s passindhas been more passive than
diligent in the legal sense, and little was done to determine the status of Let It Ride after
his death. This stagnation is all the more troubling considering evidence before the Court
early on in this litigation suggesting that Let It Ride was attempting to evade sebeiee.

ECF No. 27 at 3, 5, 9. In any event, Defendants were well aware ofdhests in

March 2020, when the parties stipulated to the June 1 dea@ee.generalfECF No.

84.

The Court also recognizes that the unprecedented CQ9lpandemic andts
socialdistancing measures have brought new challengesdple’sdaily lives and the
practice of law. Althoughthe recent pandemic may be unparalleled, it does not account
for Defendants’failure to engage fully in the discovery process in the months prior. And,
again, Defendants have not specifically articulated why they could not have brought their
motions to compel by the June 1 deadline.

In sum, Defendants have not been @itigin attempting to meet tlteadlines in
the Fourth Amended Pretrial Scheduling Order. Defendants have not shown good cause
to excuse the untimely filing of their motions to compel, and therefore the motions are
denied. See Petrone940 F.3d at 4386 (error to permit modification of deadline in
scheduling order where good cause had not been shown).

C. Amendment of the Pretrial Scheduling Order

While Defendants and the Fielder Intervenors have each formally moved to amend

Fourth Amended Pretrial Scheduling Order, the parties all agree that some adjusiments
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the schedule need to be madsgee, e.g.Defs.” Mem. in Supp. of Mot. to Am. at2,

ECF No. 102; Intrvnrs.” Mem. in Supp. of Mot. to Compel at138 Pls.” Mem. in Opp’n

to Mot. to Am. at 2, ECF No. 118ge alsdntrvnrs.” Mem. in Opp’n to Mot. to Am. at 1,

ECF No. 129. The parties do not agree, however, on the length of the extension
necessary.

As stated above, whether to the modify the deadlines set forth in a pretrial
scheduling order requires the Court to consider a party’s diligence (or lack thereof) in
attempting to meet those deadlineSee, e.g.Harris, 760 F.3d at 786Sherman 532
F.3dat 716. Local Rule 16.3 assists the Court’s consideration of diligence by requiring
the party seeking to modify the discovery deadlines in a pretrial schedule ord@r)to: “
describe what discovery remains to be complef2yl;describe the discovery that has
been completed3) explain why not all discovery has been completed;(dnhdtate how
long it will take to complete discovery.” D. Minn. LR 16.3(c).

Defendants seek a fivaonth extension of fact discovery “to allow the parties to
finish engaging in written discovery and take depositions of the parties in this case,”
Defs.” Mem. in Supp. of Mot. to Am. at 1, citing the major medical evexperienced
by Carwell and ChetcutiChetcuti’s tragic passing, and COVI®. Defendants reiterate
that, after Chetcus death, “it has been impossible to conduct discovery on behalf of Let
It Ride, or locate a 30(b)(6) representative for a deposition.” Defs.” Mem. in Supp. of
Mot. to Am. at 6.

The List Plaintiffs and Fielder Intervenors seek a-manth extension of fact

discovery to “conduct the necessary depositions and provide the requested written
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discovery.” Intrvnrs.” Mem. in Opp’n to Mot. to Am. at 4eePIs.” Mem. in Opp’'n to

Mot. to Am. at 2 (“This limited extension would allow the Defendants to produce long
overdue discovery and schedule the remote depositions of . . . [Carwell and Let It
Ride].”); see alsdntrvnrs.” Mem. in Supp. of Mot. to Compel at 19.

The Court finds good cause for some modification of the existing pretrial schedule
to allow the discovery ordered herein and party depositions to take place, but the record
does nosupport alanket, unqualifieegxtensiorof fact discovery. The parties have had
more than one yedp conduct discovery in this casdt is not particularly clear what
additional written discovery Defendants seek from the List Plaintiffs and Fielder
Intervenors and why it was not pursued sooner. Nor is the Court persuaded by
Defendants’ contention that “it has been impossible for the parties to conduct discovery
on [Let It Ride].” Defs.” Mem. in Supp. of Mot. to Am. at 2.

As for the List Plaintiffs and Fiedler Intervenors, the Court has ordered Carwell
and Let It Ride to address discovery requests served prior to May 1, i.e., discovery that
had been commenced in a time to be completed by the June 1 deadline. Beyond
responses to this written discovery and party depositions, the List Plaintiffs and Fielder
Intervenors have not identified what, if amdditional written discovery they seek from
Defendants. While the Court’s ruling should not be interpreted to prohibit or preclude
reasonable requests for clarification of a response ordered herein, whether any such
follow-up request exceeds the bounds of clarification will be a context-specific inquiry.

Taking into account the timéa) allotted for Carwell's supplementation; (b)

needed to ship the boxes of documents from Canada, review them, and respond to
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discovery served on Let It Ride; and (c) required to schedule and orchestrate the remote
depositions of Carwell and Let It Ride as well as complete any remaining party
depositions, the Court will grant an extension of the fact discovery until Febrbary 1
2021, to complete this pending discovery according to the timeline set forth herein. The
Court will thenadjustother deadlines, including but not limited to expert discovery,
dispositive motions, and the trdedady dateto account for the extension of fact
discovery. The Court will also reset the settlement conference. A Fifth Amended Pretrial
Scheduling Order shall issue shortly.

In closing, the Court does not make these modifications lightly. This case was
filed in 2018. It took nearly six months to effect service on Let It Ride, including a
mation for alternative service, where evidence before the Gogdested et It Ride was
attempting to evade servigethis matter. SeeECF No. 27 at 3, 5, 9The completion of
fact discovery has been complicated by unforeseeasjer medical events, a death, and
a global pandemic altering the wapgopleinteract with one another and affecting
international travel. The parties must use their best efforts to persevepmessdon
through these challenges. The parties are cautioned that the Court will not look favorably
on any future extension requests.

D. Fees & Costs

Lastly, each party has requested their attorney fees and asstsiated with
briefing and responding to the motions to compBlule 37 provides for expenses in
connection with a motion to compel under certain circumstan8es. generallyred. R.

Civ. P. 37(a)(5). The List Plaintiffs and Fiedler Intervenors’ motions were granted in part
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and denied in partSeeFed. R. Civ. P. 37(a)(5)(C) (permitting expenses when a motion
Is granted in part and denied in partDefendants’ motions were both deniegeeFed.
R. Civ. P. 37(a)(5)(B) (requiring expenses when a motion is denied unless “the motion
was substantially justified or other circumstances make an award of expenses utjust”).
Is this Court’s view that any award of attorney fees and costs would have little if any
positive effect, and would serve only to embolden further the recipient party, entrench the
parties in their respective positions, and increase the costs of this litigation, making an
award of fees unjust under the circumstances. Accordingly, each party shall bear its own
costs and attorney fees.
[ll. ORDER

Based on the foregoing, and all of the files, records, and proceedings Het8in,

HEREBY ORDERED that:

1. The List Plaintiffs’ Motion to Compel Production of Discovery, ECF No. 92, is
GRANTED IN PART andDENIED IN PART as set forth herein.

2. The Fiedler Intervenors’ Motion to Compel Discovery, for Leave to Conduct
Defendants’ Depositions Remotely, for an Amendment of the Scheduling
Order, & for Sanctions, ECF No. 108,GRANTED IN PART andDENIED
IN PART as set forth herein.

3. Defendants’ Motion to Amend th&cheduling Order, ECF No. 101, is
GRANTED IN PART andDENIED IN PART as set forth herein.

4. Defendants’ Motion to Compel the List Plaintiffs’ Discovery Responses, ECF
No. 132, isDENIED.

5. Defendants’ Motion to Compel the Fiedler Intervenors’ Discovery Responses,
ECF No. 137, iDENIED.
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6. To the extent the parties have not yet executed the stipulation regarding the
effect of Carwell’'s verification, such stipulation shall be executed by
November 15, 2020

7. To the extent the authorizations for Carwell’'s criminal history, cell phone
records, and medical records have not yet been completed, Carwell shall
complete thenby November 1 2020 Consistent with the spirit of the parties’
agreement, Carwell shall fully cooperate with any reasonable request for
further information in connection with these authorizations so that the
documents sought by the authorizations can be obtained.

8. To the extenthe has not already done so, Carwell shall supplemest hi
response to Interrogatory 7 bpvember 15, 2020

9. To the extent Carwell has not supplemented his response to Request for
Production 21, he shall do so Npvember 15, 2020

10.Carwell shall sit for a deposition by video conferenu® sooner than
Decemberl but no later than December 152020

11.By November B, 202Q the parties shall arrange to have the boxes of
documents with Hiscutt shipped from Canada to Defendants’ counsel.

12.By January 15, 2021, Defendants shall respond, without objection, to (a) the
List Plaintiffs’ Interrogatories and Requests for Production of Documents to
Defendant 0820527 B C LTD d/b/a Let It Ride Carriers (First Set), dated May
8, 2019; (b) the Fielder Intervenors’ Request for Production of Documents to
Defendant 0820527 B C LTD d/b/a Let It Ride Carriers, dated November 5,
2019; and (c) Interrogatories 1, 20, 27, 28, 31, 35, 37, 39, 41, and 47 of the
Fielder Intervenors’ Interrogatories to Defendant Let It Ride Carriers, dated
November 5, 2019.

13.Let It Ride shall prepare and produce a Rule 30(b)(6) representative to sit for a
deposition by video conference, such deposition to occuFdhyuary 15,
2021

14.A Fifth Amended Pretrial Scheduling Order shall issue.

15.Each party shall be responsible for its own costs and attéeasy

16.All prior consistent orders remain in full force and effect.
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17.Failure to comply with any provision of this Order or arlger prior consistent
Order shall subject the namomplying party, nortomplying counsel and/or
the party such counsel represents to any and all appropriate remedies, sanctions
and the like, including without limitation: assessment of costs, fines and
attorneys’ fees and disbursements; waiver of rights to object; exclusion or
limitation of witnesses, testimony, exhibits and other evidence; striking of
pleadings; complete or partial dismissal with prejudice; entry of whole or
partial default judgment; and/or any other relief that this Court may from time
to time deem appropriate.

Dated: October 8 , 220 s/ Tony N. Leung
Tony N. Leung
United States Magistrate Judge
District of Minnesota

List et al. v. Carwell et al.
Case N018-cv-2253 DSD/TNL)
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