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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

John Penrod, Gus Erpenbach, and Juan File No. 18-cv-@907 (ECT/LIB)
Welsh, individually and on behalf of
themselves and all otfgesimilarly situated,

Plaintiffs,
OPINION AND ORDER
V.
K&N Engineering, Inc.,

Defendant.

Matthew D. Schelkopf and Joseph B. Kenrtgguder Schelkopf LLABerwyn, PA; Daniel
E. Gustafson, Daniel C. Hadid, Catherine K. Smith, andrig S. Wang, Gustafson Gluek
PLLC, Minneapolis, MN; and Dad C. Wright, McCune Wrigt Arevalo LLP, Ontario,
CA, for plaintiffs John Penrod, GlErpenbach, and Juan Welsh.

Mark C. Goodman and Anne M. Kelts, BakdcKenzie LLP, San Francisco, CA; and
Amanda M. Cialkowski and Leah N. ppola-Friske, Nilan Johnson Lewis PA,
Minneapolis, MN, for defendaiK&N Engineering, Inc.

Plaintiffs filed this case in federal digt court seeking to represent a nationwide
class—or, alternatively, state-specific slas—of persons who sustained damages caused
by Defendant’s allegedly defective oil filter®laintiffs assert only state-law claims and
allege there is subject-matter jurisdiction otl@s case on the basof the Class Action
Fairness Act (“CAFA”). Defendant K&N Epneering seeks dismissal of the case on
several grounds, including that Plaffgi claims do not satisfy CAFA’s $5 million
amount-in-controversy thresholdBecause Plaintiffs’ cont@int does not allege facts
plausibly establishing this jurisdictionalg@rement, the complaint will be dismissed.

Plaintiffs will be permitted tdile an amendedomplaint.
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I

Plaintiffs—three individuals from Minnegta, Missouri, and Oregon—allege that
K&N designs and sells defective engine-oil fitdor use in motorales and powersport
vehicles (like jet skis and ATVs). Comflf 1, 11, 18, 26 [ECF Nd]; Williams Decl.

1 2 [ECF No. 19] (clarifying tht K&N does not manufacture oil filters). Plaintiffs allege
specifically that three models of K&N filte (the KN-138, KN-204, and KN-303) share
“a structural and manufacturing defect whmrdhey can suddenly separate or fracture
causing pressurized and hot engine oiletmpt and spill onto the person, engine,
components, tires, and riding surfaces.” Comp2-{8} At the very least, Plaintiffs allege,
this “separation defect” renders the oil fillemusable; at worst, the defect can result in
“engine fires, engine failures, vehicleashes, personal injes, and other economic
damages.” Id. 1 3; see also idf 45 (“Typically, on motorcycke oll filters are located
directly in front of the rear tire. Becausetloé placement, an oil fét failure can result in
an immediate loss of traction to the r&eg and cause a serious accident.”).

Plaintiffs do not identify when these oil filters entetbd market, but allege that
“Defendant has long known rsie at least 2014, that td Filters are defective.ld. I 53.
Plaintiffs describe in their complaint hd¢&N initiated a volntary recall in August 2017.
Id. 11 63, 68-69. The recall was limited ttte KN-204 model and implicated seven
months’ worth of filters—those manufactureetween March 1, 2016, and September 30,
2016. Id. 1 69. K&N offered as part of the recall‘t@place the affected oil filters at no
charge.” Id. Plaintiffs also allege that around this same time, K&N modified the filter

design, “revis[ing] the shape of the removal antl canister end to improve the mating of



the two components” in order to address “ioger welding of the nut to the canister” at
the location whereil would leak. Id. 1 67, 69.

Plaintiffs, all motorcycle owners who usté KN-204 model filterallege that their
oil filters failed around or after the time of trexall (July 2017, April 2018, and July 2018).
See id.f 12-13, 19-20, 27-28Ilaintiffs Penrod and Erpenbach experienced failures
resulting in oil spillage; Plaintiff Welsh expenced oil spillage and engine failuree id.

19 13, 20, 28. K&N offered Penrod $300 compensate him, but Penrod declined;
Erpenbach attempted to contact K&N, lids unable to do so; the complaint does not
allege that Welsh ever contad K&N or that any Plaintifparticipated in the recallld.

19 14, 22, 26-31.

Plaintiffs seek to represent a nationwide class of “f@ilsons or entities in the
United States that purches a KN138, KN204, and/or KN303 Oil Filter.ld. { 73.
Alternatively, they seek tepresent three subclasses ohMesota, Missouri, and Oregon
purchaserslid. § 74. Plaintiffs assedlaims for negligencad. 11 82—-89), strict liability
for a product defect and failure to ward. (T 90-103), breach of express warramdy (
19 149-155), breach of implied warraniy. ( 156-161), and violain of various state
consumer-protection statutesl.(11 104—-48). Plaintiffs seekn “award [of] all actual,
general, special, incidental, statutory, @edsequential damages and restitution,” as well
as attorneys’ fees, but do not serlnitive damages at this timéd. at 37-38. They also
seek injunctive relief including “an order that requires Defentan¢call and/or replace

the Oil Filters and to exteritie applicable warranties ¢éoreasonable ped of time.” Id.



In lieu of an answer, K&N moved to disss on several grounds, including lack of
subject-matter jurisdiction, lack personal jurisdiction, andifare to state a claim. Mot.
at 1-2 [ECF No. 16]. K&N requests that t@eurt dismiss the complaint in its entirety
with prejudice, or alternatively that the Cotstrike Plaintiffs’ overbroad class allegations
from the complaint.”ld. at 2.

[l
A

The first priority is subject-matter jurisdictiorfCrawford v. F. Hoffman-La Roche
Ltd., 267 F.3d 760, 764 (8th Cir. 200t is axiomatic that @ourt may not proceed at all
in a case unless it has jurisdiction.”). “CAFA/gs federal courts jurisdiction over certain
class actions, defined in 8 138X1), if the class has motkean 100 members, the parties
are minimally diverse, and the amoumtontroversy exceeds $5 millionDart Cherokee
Basin Operating Co., LLC v. Owen$35 S. Ct. 547, 552 (2014) (citing 28 U.S.C.
8§ 1332(d)(2), (5)(B)). Here, the Ras do not disagree thatthare minimally diverse or
that the class contains at least 100 membé&hgy disagree about whether the amount in
controversy meets tHb million threshold.

The task of determining whether a caseets CAFA’s $5 milbbn threshal is not
intended to be difficult. “[T]he claims of¢hndividual class members shall be aggregated
to determine whether the matter in controyeggceeds the sum oalue of $5,000,000,
exclusive of interest and costs.” 28 U.S§CL332(d)(6). CAFA “tells the District Court
to . .. add[] up the value of the claim of egeinson who falls within the definition of [the]

proposed class and determine whetherresulting sum exceeds $5 millionStandard



Fire Ins. Co. v. Knowle$68 U.S. 588, 592 (2013Faltermeier v. FCA US LL(399 F.3d
617, 621 (8th Cir. 2018) (“[A] district courggregates the claims of all named or unnamed
persons who fall within the definition of tipeoposedor certified class.”}.

“Jurisdictional issues, whethéhey involve questions d&w or of fact, are for the
court to decide.” Osborn v. United State918 F.2d 724, 729 {® Cir. 1990) (citation
omitted). “A court decidinga motion under Rule 12(b)(Ihust distinguish between a
‘facial attack’ and a ‘factual attack.’ld. at 729 n.6 (citations omitted). “In a facial attack,
the court merely needs to look and see ifrgiiihas sufficiently alleged a basis of subject
matter jurisdiction.” Branson Label, Inc. v. City of Bransor©3 F.3d 910, 914 (8th Cir.
2015) (alteration, citation, ammdternal quotation marks omitted“Conversely, in a factual
attack, the existence of subjexttter jurisdiction is challendean fact, irrespective of the
pleadings, and matters outside thegalings . . . are consideredd. at 914-15 (alteration,
citation, and internal quotation marks omittel&N asserts a factual attack to the amount
in controversy—it relies upon matters outside complaint, includhg affidavit testimony
and exhibits. Regardless, for reasons thihtiecome evident, it mees better sense here
first to consider only the allegations in Pit#ifs’ complaint (as if K&N brought a facial
attack).

Jurisdictional allegations, like any other gidions in the complaint, are subject to

Rule 8(a)'s standard of “a short and platatement of the gunds for the court’s

! K&N misapprehends this standard by cdd¢ing the amount icontroversy based
on only defective KN-204 filtes during the recall periodSeeMem. in Supp. at 12-13
[ECF No. 18]. The Plaintiffsproposed class controlsSeeMem. in Opp’n at 5, 21-24
[ECF No. 26].



jurisdiction.” Fed. RCiv. P. 8(a)(1)see Dart 135 S. Ct. at 553Though the Supreme
Court and Eighth Circuit have y® address the issue, several federal courts have held that
the plausibility standard ofwomblyand Igbal applies equally to “statement[s] of the
grounds for the court’s jurisdiction” under R8éa)(1) and to “statement[s] of the claim
showing that the pleader istéled to relief” under Rule &)(2). As oneourt observed:

[A]lthough the plausibility rquirement is most commonly

applied in the context of alating whether a complaint

substantively states a claim faalief, there is little reason to

suppose that it should not etlyagovern the evaluation of

factual allegations that support federal subject matter

jurisdiction, such as to evaligafacts alleged concerning an

amount in controversy.
Lapaglia v. Transamerica Cas. Ins. Ch55 F. Supp. 3d 153, 155 (D. Conn. 2016). And
as another district court has noted, “it wibde highly incongruous to require separate
pleading standards for two subsections of theeseule,” especially because “the factual
nature of the claims surrounding the groufalsjurisdiction are, me often than not,
intertwined with the factual allegations shagthat the pleader entitled to relief.”Haley
Paint Co. v. E.l. DupanDe Nemours & C.775 F. Supp. 2d 790, 799 (D. Md. 2011).
Several other federal courts have reached this same concl&enStorms v. Haugland
Energy Grp., LLCNo. 18-cv-80334-BLOOM-REINHRT, 2018 WL 437603, at *2-3
(S.D. Fla. Aug. 17, 20)§collecting cases that have extied the plausility standard to
the Rule 8(a)(1) context). Precedent sutggg®e Supreme Court and Eighth Circuit would
reach the same conclusiorbee Dart 135 S. Ct. at 553-54 (stating that a removing

defendant’s notice of removal must conténplausible allegation that the amount in

controversy exceeds the jurisdictional thresti@ddd noting that it iSanomalous to treat



commencing plaintiffs and remimg defendants differently”Yudlowski v. The St. Louis
Rams, LLC 829 F.3d 963, 964—-65t(8Cir. 2016) (“[J]Jurisdicon is . . . required to be
alleged plausibly in a notice of removak”).

Generally, “[wlhen a plainti invokes federal-court jurisdiction, the plaintiff's
amount-in-controversy allegation iscapted if made in good faith.Dart, 135 S. Ct. at
553. And generally, this allegation is aptz when not contested by the defend&se
id.; see, e.g.Restrepo v. Best Buy Cto. 14-cv-2603 (JNE/JSM2014 WL4639890, at
*2 (D. Minn. Sept. 16, 2014) & party invoking the jurisdictin of the court is entitled to
rely on its jurisdictional averments.”But even absent a chalige from the other party,
amount-in-controversy allegations miag “questioned by the courtDart, 135 S. Ct. at
553. In order to pass muster undewomblyandIigbal, the jurisdictional allegations must
provide “more than labels and conclusiongl afiormulaic recitation . . . will not doBell
Atl. Corp. v. Twombly550 U.S. 544, 552007). There is no requirement of “heightened
fact pleading of specifics,” but the complaimust contain “enough facts” to nudge the

existence of jurisdiction “across the dirfrom conceivable to plausible.’ld. at 570.

11 m

[N]aked assertion[s]’ devoiaf ‘further factual enhancement™ will not sufficé&shcroft
v. Igbal 556 U.S. 662, &(2009) (quotingdwombly 550 U.S. at 557). Instead, a plaintiff
must “plead[] factual content that allowsethourt to draw the reasonable inference” that

there is subject-ntier jurisdiction. Id. at 678—79(citation omitted) (describing this as a

2 The Parties conceded at oral argumiatt facts bearing on jurisdiction under
Rule 8(a)(1), just like fast bearing on whether the roplaint states a claim under
Rule 8(a)(2), are subject to thepsibility standard set forth ifwomblyandigbal.



“context-specific task” that requires the cottio draw on its judicial experience and
common sense”).

Courts have dismissed complaints tdat not plausibly allege the jurisdictional
amount in controversy under CAF/Aee, e.gWeir v. Cenlar FSBNo. 16-cv-850 (CS),
2018 WL 3443173, at *12S.D.N.Y. July 17, 2018)(concluding that CAFA's
“jurisdictional amount, like any other factuallegation,” must be “supported by facts
rendering it plausible”);Miller v. CenturyLink, Ing. No. 17-cv-648-wnc, 2017 WL
3616888, at *2 (W.D. Wis. Aug23, 2017) (concluding thahe plausibility standard
extends to jurisdictiordacts, so plaintiff's CAFA cmplaint must “provide sufficient
allegations for the court to tlemine whether the amountgontroversy is satisfied”)But
see, e.g.Wright v. Linebarger Googan Blair & Sampson, LI/82 F. Supp. 2d 593, 600
(W.D. Tenn. 2011) (“The plausility standard does not agpto a [CAFA] plaintiff's
allegations about the amount in controyérqcitation omitted)). Cases dismissing
complaints for failure to plausibly alleghe amount in controversy under 28 U.S.C. §
1332(a) also provide persuasive authority herexamine the allegans in Plaintiffs’
complaint relevant to CAFA $5 million threshold. See, e.g.Wood v. Maguire Auto.,
LLC, 508 F. App’x 65 (2d Cir. 2B) (summary order) (affirming district court’s dismissal
for lack of subject-matter jusdiction because plaintiff's fiegation in her complaint of
$75,000 in contreersy is conclusory and not entitléal a presumption of truth” under
Igbal); Fleming v. LaaskoNo. 18-cv-1527(RA), 2019 WI952349, at *2 (S.D.N.Y.
Feb. 26, 2019) (“Plaintiff has not shown,aitempted to show, th#ie $75,000 minimum

amount in controversy is met . . . . [and Hadtual allegations dnot create a reasonable



probability that the claim is excess of the statutory jurisdictional amount.§;v. AT&T
Servs., Ing.No. 3:17-cv-00401(JCH), 28 WL 587322, at *1, *4D. Conn. Jan. 29, 2018)
(declining to reach the meritsf motion to dismiss andoncluding no subject-matter
jurisdiction because compldidid not plausibly plea&75,000 in ontroversy);Mallgren
V. Microsoft Corp,.975 F. Supp. 2d 451, 456.D.N.Y. 2013) (“As Mégren fails to allege
damages in excess of $75,000.00 to a teable probability,” theCourt lacks subject
matter jurisdiction.”). Though $75,000 is & less than $5 million, the logic of these cases
applies equally to botjurisdictional amounts.
B

Here, Plaintiffs’ complaint avers thath& amount in controversy for the Class
exceeds $5,000,000, exclusive inferests and costs,” Comgd]. 8, but that is a legal
conclusion not entitled to@esumption of truthSee Igbal556 U.S. at 678 (“[T]he tenet
that a court must accept as telleof the allegations contain@da complaint isnapplicable
to legal conclusions.”)see, e.g.Lo, 2018 WL 587322, at *4D. Conn. Jan. 29, 2018)
(“[Plaintiff's] boilerplate sta¢ment that the amount in comtersy exceeds $75,000 is not
entitled to the rebuttable presumption that this is a good faith repagsarof the actual
amount in controversy.”). Fadl allegations bearing on jadiction must be considered

to determine if CAFA jurisittion is truly plausible.Cf. Igbal 556 U.S. at 681.



On a very basic level, the amount in gomersy is calculated by multiplying the
number of class members by the valbfedamages to each class membeMore
specifically, the equation in this case requiredtiplying the number oaffected oil filters
by the value of damages to each filter own@f. Mem. in Supp. at 1fECF No. 18]. As
for the first factor—the number of affected filters—the complaint states that the class
consists of “current and former purchasersngfiee oil filters,” includng “[a]ll persons or
entities in the United Statesatipurchased a KN138, KN20dnd/or KN303” model filter.
Compl. 11 1, 73. The complaiso states that “Plaintiffs eve, and on that basis allege,
that tens of thousands of Oiltérs have been sold in eachtbé States that are the subject
of the Class.”ld. § 76. But the proposed class defmitis not limited to a particular time
period, so it is not possible to extrapol&t@m this figure how many filters might be at
issue. See id.J 73. The class size is not limited &tatute of limitations, as Plaintiffs
allege that any applicable statutes hbeen tolled by “Defendant’'s knowing and active
concealment” of the defectd. 11 39—-41. The complaint doessfically allege that the
recall, which spanned sevenonths, involved an estimatelB6,000 filters, and that
quantity provides somsense of the numbaf KN-204 filters sold per month (around

26,571) and per yeéaround 318,852)ld. § 63. The complaint alsuggests that the class

3 “Courts routinely rely on . . . basimultiplication to determine whether the
aggregate claims of a putative clalisely exceed CAFA’s threshold.” Cowit v.
CitiMortgage, Inc, No. 1:12-cv-869, 2013 WL 142898t *6 (S.D. Ohio Jan. 11, 2013)
(citing Hartis v. Chicago Title Ins. Cp694 F.3d 935, 939 (8th Cir. 2012) Notably,
though, at this postuthe value of Plaintiffs’ claims does not needikely exceed CAFA’s
threshold. That preponderanckthe-evidence standard is reserved for factual challenges.
Rather, the amount in controversy mpistusiblyexceed $5 million.

10



might span as far back as 2014, if not earligee idf 53 (“Defendant has long known,
since at least 2014, that the Oil Filters areedéfe . . . .”). If that is the case, the class
might include five years’ wortbf filters, or over 1.5 million.But the complaint elsewhere
suggests that K&N modified thilter design inAugust 2017. See id.|1 63, 67. |If
Plaintiffs mean to allege that these modificas rendered subsequéiters non-defective,
that may curtail the class period to three yearso. If that is the case, the class would
include fewer than one million filters (around 956,556).

As for the second factor—the value ddmages—the prayer for relief seeks “all
actual, general, special, incidental, statytand consequential aeges and restitution,”
as well as injunctive relief in the form oéplacement of the filters and an extended
warranty. Id. at 38. The complaint does not estimatédentify the cosbf each filter or
the diminution in value aitsutable to the defeciSee idf 6 (alleging that “[h]ad Plaintiffs
and other Class Members known of the defectiwitie Oil Filters athe time of purchase,
they would not have purchased the Oil Filters, or would have paid substantially less for
them”), 1 128 (same). The moplaint does detail the damageach of the three named
Plaintiffs experienced, but it does not provaitgy sense of the frequency of these types of
damages. See id.q1 14 (estimating $3000st to Penrod for an oil change and tire),
21 (alleging the defect caused Erpenbach tetia purchase cleaner, towels, and other
maintenance items), 28 (alleging damages to kMelsengine failure ofover $10,000").
And the complaint identifies statutory damagmder Oregon’s Unlawful Trade Practices
Act of up to $200, but does natovide any sense of the numbebpdfilters sold in Oregon.

See id] 140. The absence of allegations idenifya class period, the number of involved

11



oil filters, and a floor of damages sustaingy each filter purchaser does not provide a
plausible factual basis for Plaintiffs’ allegai that the amount inoatroversy is greater
than $5 million.

Other cases support this conclusion. For exampl®liller v. CenturyLink, Inc.
the district court held that éhcomplaint “fail[ed] to providesufficient allegations for the
court to determine whether the amount in coversy is satisfied.”2017 WL3616888, at
*2. Plaintiff had alleged that the amountgontroversy exceedefb million, that the
number of class members was in the “thousiradsl that each was billed small monthly
amounts of $200 or lessld. From those sparse alldgms, the court said it was
“hard-pressed to understand how the jurisdie minimum [was] satisfied,” and that “[a]t
the very least, plaintiff | failed to plausibly allegéhe amount in controversy.ld.
Similarly, Plaintiffs here “bkeve, and on that basis allege,” that “tens of thousands” of
filters have been sold, but thidiesate is bereft of a time period.{, per month, per year,
or ever), which significaty diminishes its utilityin assessing plausibilitySeeCompl.

1 76. And although Plaintiffsave provided varying estines of the damages they each
incurred, they have not alleged that thdamages are typical for each class memKir.
id. § 78 (addressing Rule 23 typicality and sigitbnly that “Plaintiffs and all members of
the class sustained damages, including, butimded to, ascertairide losses arising out
of Defendant’s wrongful conduct”).

Similarly, in Weir v. Cenlar FSBthe court concluded that:

Plaintiffs have not plausibhalleged that $5 million is in

controversy. They allege that Defendants service
approximately 2.3 million loans, drihat at least thousands of

12



those loans are in default. If just three percent of those
2.3 million loans were in defdt, and the borrowers were
charged property inspection fees $16 only five times, the
amount in controversy would exe#$5 million. But they have
provided no information onwhat percentage of those
borrowers are in New York andgible to pursue the state-law
claims alleged. Nor havedi provided information on how
many times or how frequentlhey or other class members
were charged the challenged fe€3o there are insufficient
facts to render it plausible that the state law claims involve an
amount in controversy exceeding $5 million. Accordingly, |
believe the Court lacks subjematter jurisdiction over those
claims.

2018 WL 3443173, at *A (footnotes omitted). Similarly, Plaintiffs’ complaint requires
synthesizing various allegations to presuanelass period of something close to three
years, guess at the number of filters soldrduthat time, and then, for lack of a better
term, reverse engineer a damages floor of abbL3 per plaintiff to push the amount in
controversy above $5 millichAnd even still, this reverseagineered figure only accounts
for the KN-204 filter, not the KN:38 or KN-303 filtersfor which the conplaint provides
no information about the number of affed filters or price per filter.

It seems important to note here tRdaintiffs’ decision to file in federal court was
unquestionably rational based on the fHwat K&N previously removed a similar
classaction complaint from California state courféaleral court on the basis that CAFA’s
jurisdictional requirements were satisfieceeECF No. 27-1 (Notice of Removal in

O’Neill v. K&N Eng’g, Inc, No. 5:17-cv-02073-JFW-SP (C.[zal. Oct. 10, 2017), in

4 To make the math clear, $5 million divitlby the number of affected filters would
equal the minimum price per filter required reach CAFA’s amount in controversy.
Assuming 318,852 filters wersnld each year over three years, there would be 956,556
affected filters. $5 million + 95655 filters = $5.23 per filter.

13



which K&N'’s notice of removal included similgurisdictional allegations to those alleged
here by Plaintiffs).lt seems equally important to obsethat Plaintiffs’ claims may very
well exceed CAFA’s $5 million threshold.That said—and regardless of how the
California case proceeded—it’s just not plausibl@éeach that conclusion at this time in
this case based on the allegationPlaintiffs’ complaint.
C

Plaintiffs will be permitted an opportiin to file an anended complaintSee, e.qg.
Miller, 2017 WL 3616888, at *2 (“Before dismisgithis action for lack of subject matter
jurisdiction [under CAFA], plaintiff will be given leave to filgithin 14 days an amended
complaint that establishes subject mattatsfiction by alleging . . . the amount in
controversy plausibly exceeds $80,000.”) Plainly, “judtial efficiency would be
promoted by allowing leave @mend . . . rather than requog [Plaintiffs] to commence a
separate action.Lee v. Hennepin CtyNo. 13-cv-1328 (PJS/AJB2013 WL 6500159, at
*4 (D. Minn. Dec. 11, 2013)see also Chambers v. Travelers Cos.,,IN@. 08-cv-5947
(JMR/JJK), 2009 WL 873124, at *4 (D. Minn. 2009) (“[Clonsigteith the policy of this
Circuit that leave to amend be freely givenemhustice so requires, this Court concludes
that Plaintiff should be permittexth opportunity to anmal . . . to plead . . . with the requisite
specificity.”). Plaintiffs will be ordered to file any amended complaiithin thirty days
of the date of this order. If no amended ctam is filed by that deadline, the case will
be dismissed without prejudice forckaof subject-matter jurisdictionSee Cty. of Mille
Lacs v. Benjami/361 F.3d 460, 464—-65t{8Cir. 2004) (reversing dirict court’s dismissal

with prejudice for lack of subject-mattg@irisdiction as “premate”); Proposed Order

14



[ECF No. 21] (seeking dmissal with prejudice). Asm@actical matter, this outcome has
the effect of granting K&N’s motion insofar @sought dismissal dPlaintiffs’ complaint
for lack of subject-matter jusdiction. K&N’s motion will be denied in all other respects,
but that denial will be without prejudid® any motions K&N mwg bring against any
amended complaint Plaiffs may file.
ORDER

Based on the foregoing, and all of the files, records, and proceedings HEdén,
HEREBY ORDERED THAT:

1. Defendant’s Motion to Dismiss [ECF No. 16[dRANTED IN PART and
DENIED IN PART.

a. Insofar as Defendant’s motionhased on a lack of subject-matter
jurisdiction under Fed. R. Ci¥2. 12(b)(1), the motion GRANTED.

b. In all other respects, Defendant's motionDENIED as MOOT
without prejudice to any maths K&N may bring against any
amended complaint Plaiffs may file.

2. Within 30 days of the date of th@rder, Plaintiffs may file an amended
complaint that plausibly alleg&€3AFA jurisdiction. If Plainiff does not file an amended
complaint within tlat time, the case will be dismissedhwut prejudice for lack of subject-

matter jurisdiction.

Dated: May 2, 2019 s/ Eric C. Tostrud
Eic C. Tostrud
United States District Court
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