Dubow Textile, Inc. v. Western Specialized, Inc. et al Doc. 119
CASE 0:18-cv-02963-DWF-LIB Document 119 Filed 07/23/20 Page 1 of 12

UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA
Dubow Textile, Inc., Civil No. 18-2963 (DWF/LIB)
Plaintiff,
V. MEMORANDUM
OPINION AND ORDER
Western Specialized, Inc., and Twin Cities
Logistics I, Inc.
Defendants.
INTRODUCTION
This case is before the Court onsganotions for summary judgment filed by
Defendant Western Specialized, Inc. (“Weat) (Doc. No. 69) and Plaintiff Dubow
Textile, Inc. (“Dubow”) (Doc. No. 90). For the reasons discussed below, the Court
denies both motions.
BACKGROUND
Dubow is a Minnesota corporation thabpides custom embroidery and digital
printing services to customers worldwid@oc. No. 16 (“Am. Capl.”) 1 8.) On
April 3, 2018, Dubow purchasedpre-owned digital printer (the “Printer”) for $100,000.
(Am. Compl. 11 9-10; Doc. No. 79 (“WillstA”) 1 2, Ex. A (“Printer Invoice”).) Dubow

hired Total Logistics, Inc. (“Total Logistick’a transportation broketo arrange for the

shipment of the Printer from lscAngeles to St. Cloud, Minnesota. (Doc. No. 71 (“Smith

1 Dubow also filed a Motion for Leave to File an Untign8ummary Judgment
Motion. (Doc. No. 89.) Té Court grants the motion.
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Aff.”) 1 3, Ex. D (“ThompsorDep.”) at 9-12.) Totdlogistics hired Twin Cities
Logistics I, Inc. (“TCL”) to arrange transportld(at 13.) TCL then hired Western to
ship the printer. (Smith Aff. § Ex. E (“Post Dep.”) at 8, 15.)

Dubow also hired Hydrlnk, LLC (“Hydra Ink”) to prepare the Printer for
shipping. (Smith Aff. § 3Ex. B (“Hopper Dep.”) at 39.Hydra Ink had successfully
packaged and load printers for Dubow beforeld( at 32-33.) Keith Thompson, of
Total Logistics, spoke with 8t Hopper, of Hydra Ink, several times before shipment.
(Smith Aff. 3, Ex. D (“Thompsn Dep.”) at 42.) They disssed logistics, such as the
timing of the pickup and requirementsléad the Printer into the trailerld() In
addition, Thompson understood that Hydra $nidle included testing the Printer to make
sure it was running properly,dding the Printer into thediter, and securing the Printer
for transit. (d. at 46-47.)

On April 15, 2018, Hoppeaind Charles Gray, both of Hydra Ink, examined the
Printer in Los Angeles befopackaging the Printerld| at 54-55; Wills Af. § 6, Ex. E.)
On April 17, 2018, a truck drer for Western, Kelly Hauser, arrived to pick up the
Printer. (Smith Aff. § 3, Ex. H ("Hauser pg&) at 10-12.) Hauser was driving a semi-
truck with an attached trailerld() Hauser picked up a load air conditioners in Los

Angeles before picking up the Printetd.(at 13.) The air conddners were in the front

2 Western submits that TCL posses®éeistern’s Accessor@ghanges terms and
conditions, which specified that “Bills of Ladj not indicating vale will be valued by
Western” and “[v]alue will bessigned 1.50 per pod of the order.” (Smith Aff. § 3,
Ex. E at Dep. Ex. 2.) This documentist signed by TCL or W&atern and there is no
evidence that Dubow was provided,atherwise knew of, this document.
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of the trailer. [d.) When she first arrived at thecflity to pick up the Printer, Hauser

had trouble pulling into the loading area.ofiper Dep. at 92-93.) Once at the loading
dock, Hopper and Gray used a forkliftibtad the Printer into the trailerld() They

loaded the Printer with the tlaof it entering the trailerifst, so that it was “pressed up
tight” against the freight on the truck, ane tihont of the Printer was facing towards the
rear of the trailer.Id. at 74.) After the Printer was loaded, Hser attempted to pull away
from the dock to allow Hydra ks employees to secure the Printer and take pictures.
(Id. at 93-94.) However, Hauser forgot that bad set the brakes, so her first attempt to
pull away failed. Id.) She then releas¢de brakes and pulled away, and Hopper and
Gray finished loading the trailerld()

Dubow asserts that Hopper and Gray pressed the Printer up against the air
conditioners and placed inflatable bladdersghensides and the baokthe Printer. 1.
at 73-74, 94.) Hopper claims that he boliegl Printer to the floor of the trailerld( at
94.) Hopper submits that they bolted dowea tket of the Printer—as opposed to using a
wood block—because they knele block would crackiue to the Printer's weightld(
at 144-45))

Before Hauser left with the Printer, Haggmand Gray took phos showing that the
Printer was not damagedid(at 72; Wills Aff. 1 8, Ex. G.) Hauser closed the trailer
doors after looking into the trailer and confing that the Printewas secure inside.
(Hauser Dep. at 25-27.) Before Hauser left, Hopper realized that there was not a bill of
lading. (Wills Aff. 9, Ex. H.) Hopper caatted Total Logistics, who then sent the bill

of lading via email. Ifl.) Hopper checked the bill ofdang, confirmed the information,
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signed it, and gave it to HausgHopper Dep. at 124-25; HaarsDep. at 71.) The bill of
lading identified Hydra Ink as the “SHIPPER” and Dubow as the “CONSIGNEE.”
(Smith Aff. T 3, Ex. E at Dep. Ex. 4.) ke Hauser picked uplaad of household goods
and, while they were being loaded, Hausgain confirmed that the Printer was not
damaged. (Hauser Dep. at 38.)

Hauser then left Los Angeles and droweee days to reach Mankato, Minnesota.
(Id. at 41.) In Mankato, Hauser separateglttailer from her trucand connected it to
that of another driver, Duane Hanson. (Smiith I 3, Ex. | (“Hanson Dep.”) at 11-15.)
Hanson inspected the truck and exterior efttailer. (Hanson Dep. at 12-14.) He did
not see any issuesld() Hanson first delivered the holmsdd goods to a stop in Chaska,
Minnesota. Id. at 15.) In Chaska, Hanson discoveam air leak on a rubber hose that
operates the brake system on the trailt. gt 17-18.) Hanson fixkthe leak but did not
immediately inform Western.Id. at 20-21.) While in Ch&sa, Hanson did not inspect
the Printer. Id. at 23.)

Hanson then drove the Printer to St. Cloud. &t 24.) Hanson does not recall
anything remarkable about the trip or any sudden stdgg. Pubow employees came
out to unload the Printer and discowkthat it was severely damagedd. @t 25-26.)
Robert Dubow, the owner of Dubow, exaed the damage and called his insurance
agent, David Dilley. (Smitlff. 3, Ex. A (“Dubow Dep.”)at 34-35.) Dilly visited that
same day. (Wills Aff. § 11, Ex. J (“Dilley Deépat 6.) Dilley testified that the Printer
had slid four to five feet forwarand damaged swe air conditioners.Id. at 7.) He also

testified that he was “surprised that thereswwa tie downs or anything on it,” that he saw
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some holes in the floor oféttrailer, and that it looked as though some type of screws
had been pulled out of the holesd. @t 7-8.) They took photographs of the damaged
Printer. (Wills Aff. § 12, Ex. K.)

Hopper visited Dubow a few weeks lateldok at the damage. (Hopper Dep. at
87-88.) Hopper observed “extreme damagehtPrinter, the most significant being
damage to the extruded I-beamkl. &t 42-43, 88.) There was additional damage to the
Printer’s steel box frame, the arm to which the monitor of the Printer was mounted, the
fiberglass frame, and the pallets on the Printiet. at 169.) The Printer was considered
a total loss. I¢l. at 42, 106.) Hopper testified thainters like the one at issue here are
not easily damaged because tlaeg so heavy (over 4500 puls), and that the extensive
damage to the Printer must have been cabgeh extremely heavy object falling “top
down” on its front side. Id. at 42-43, 46-47.) In additioropper explained that this
level of damage could not have been eausy the Printer moving around inside the
trailer or by something hittinthe side of the Printer.ld.) According toHopper, this is
because the damage primaiityolved components from the of the Printer down, not
the side of the machineld( at 106-107, 138.) Hopper further explained that because of
the Printer’s weight, it would not move arawlafter being secured under normal driving
conditions, and even without proper seag, it would not usually move.Id. at 105-06,
192.) Moreover, Hopper stated that even if the Printer was not sewlitenoved
inside the trailer, it would ndtave caused the damage that the Printer sustailtkedt (

105-106.)
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Dubow purchased the Printer f§100,000. (Dubow Dep. 88.) It is rare to find
a Printer in good condition for this priced.) Dubow replaced the Printer for just over
$650,000, including installation and shippin@Vills Aff. § 13, Ex. L.) Dubow also
claims it took fourteen months to find atable replacement, during which time Dubow
sustained a net profit loss of $3242.50. (Dubow Dep. at 80.)

After learning that the Printer wasrdaged, Robert Bjerke, Western’s owner,
began an investigation. (Willff. 15, Ex. N (“Bjerke Dep.”) at 28.) The electronic
log, which records and contains various miation, including speed and braking, shows
that Hauser did not make any sudden stepr “hard brakes”—while transporting the
Printer from Los Angeles to St. Clou@Wills Aff. § 16, Ex. O (“Electronic Log”);

Bjerke Dep. at 17-20, 28, 32-33.) Hansamngk, which is older than Hauser’s, only
keeps electronic data for so longdathe data was not preservettl. at 28-31.) Hanson,
however, denies any sudden stops on the trip. (Hanson Dep. at 45.)

Dubow filed its Third Amaded Complaint and Demaifar Jury on January 24,
2019. Presently, one clainnnains in this case—a Caatk Amendment claim against
Western. Both parties move for summparggment. The Court considers the motions
below.

DISCUSSION
l. Summary judgment

Summary judgment is proper if there acedisputed issues afaterial fact and

the moving party is entitled to judgment as atareof law. Fed. R. Civ. P. 56(a). The

Court must view the evidenaad the inferences that mbag reasonably drawn from the



CASE 0:18-cv-02963-DWF-LIB Document 119 Filed 07/23/20 Page 7 of 12

evidence in the light most favorable to the nonmoving paffgitz Co. v. Lloyd’s of

London 574 F.3d 885, 892 (8th Cir. 2009). wever, as the Supreme Court has stated,
“[sjummary judgment procederis properly regarded not aslisfavored procedural
shortcut, but rather as an integral parthef Federal Rules as a whole, which are designed
‘to secure the just, speedy and inexpangetermination of every action.'Celotex

Corp. v. Catrett477 U.S. 317, 327 (1986) (quad Fed. R. Civ. P. 1).

The moving party bears the burden of shgathat there is no genuine issue of
material fact and that it is entitléd judgment as a matter of laknter. Bank v. Magna
Bank of Mo, 92 F.3d 743, 747 (8th Cir. 1996jt(eg Fed. R. Civ. P. 56(c)). The
nonmoving party must demonstrate the existengpectific facts in th record that create
a genuine issue for triaKrenik v. Cty. of Le Sueud7 F.3d 953, 957 (8 Cir. 1995). A
party opposing a properly supported motionsummary judgment “may not rest upon
the mere allegations or denials of his plagdbut . . . must set forth specific facts
showing that there is a gaine issue for trial.”Anderson v. Liberty Lobby, Inet77 U.S.
242, 248 (1986).

. Liability

The sole remaining claim in this casene under the Carmack Amendment of
1906 to the Interstate Commerce Atie(t'Carmack Amendment”). The Carmack
Amendment generally makes interstate cartialde for damages to property carried in
interstate commerce unless the carrier can prove certain def&esEsS
U.S.C. § 14706Missouri Pac. R.R. Co. v. EImore & StaBV7 U.S. 134, 137 (1964);

Just Take Action, In@. GST (Americas) IncCiv. No. 04-30242005 WL 1080597,
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at *4 (D. Minn. May 6, 2005). Under the @@ack Amendment, a @intiff establishes a
prima facie case by showing: “(1) the goedse undamaged prior to shipment; (2) the
goods arrived in a damaged condition; andtig action caused plaintiff's damages.”
Just Take Action, Inc2005 WL at *4. Once a plaintiéistablishes a prima facie case, the
burden shifts to defendant to demonstthte the damage wasaused by an excepted
cause, including the act of the shipper hims8ke Minneapolis, St. P. & S.S.M.R. Co. v.
Metal-Matic, Inc, 323 F.2d 903, 905 (8th Cir. 1963)he carrier’s burden is very heavy
because “it has peculiarlyithin its knowledge the fastwhich may relieve it of

liability.” Cont'l Grain Co. v. FraniSeitzinger Storage, IndB37 F.2d 836, 841 (8th Cir.
1988).

There is no dispute that the Printesis undamaged befobeing shipped by
Western. The Printer's undamaged cooditivas confirmed before Western’s truck
driver left Los Angeles with the Printer. Tleas also no dispute that the Printer arrived
in St. Cloud in a damaged condition. e, there is evidence that the damaged
condition of the Printer resulted in someamt of damages to Dubow. Thus, Dubow
has established a prima facie casder the Carmack Amendment.

Western argues that it has pointed to evigein the record #t establishes that
the sole cause of damage to the Printes sfapper Hydra Ink’s failure to secure the
Printer. Western argues that Hydra Inksvexclusively responsible for securing the
Printer, Hydra Ink failed to properly secuhe Printer, and that ihfailure caused the
damage to the Printer. In support, Westmimts to the deposition testimony of Scott

Hopper, wherein he states that Hydra Was responsible for loading and securing the
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Printer and that Hydra Ink dinot seek any assistancenfréVestern while doing so.
(Hopper Dep. at 38.) In addition, Westernm® to record evidese that the manner in
which the Printer was secured—nbolted daawa using inflatdle bladders—*looks
funny,” but nonetheless Hydra Ink represeriteat it was ready for transport. (Hopper
Dep. at 38; Hauser Dep. at 21.) Westeguas that while Hopper claims that he bolted
the Printer to the trailer floor, all otheridegnce suggests the opposite. For example,
Western points out that upon inspectadter the damage was discovered, Dubow’s
insurance agent rememied seeing some empty holes where it appeared that some
screws had been pulled out.

Dubow, on the other hand, argues thasWm has failed to satisfy its burden of
proof. Dubow maintains thatehe is no evidence that tends to show that the damage was
caused by the Printer movingoand or that Western’s devs drove without negligence,
but rather the evidence shewhat the Printer was damaged by something heavy falling
on the Printer. Moreover, Dubow submits tih&tstern did not rebut testimony that the
Printer was bolted down. Thus, having statq@ima facie case, Dubow argues that it is
entitled to summary judgment on @&armack Amendment claim.

The Court concludes that fact issuema@ with respect to liability, and in
particular regarding who caused the damaghe Printer. Térecord contains
conflicting evidence that must be weighat considered by the fact finder. In
particular, there is evidenae the record that coulddel a reasonable juror to two
different conclusions—that Hydra Ink wadedg responsible for the damage to the

Printer by failing to properly secure the Printe that it was not dely responsible, in
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which case Dubow would prevail. Theredpthe Court denies both motions for
summary judgment.
[11. Damages

Damages under the Carmaskendment include damages for delay, lost profits,
and all reasonably foreseealnionsequential damage&m. Nat. Fire Ins. Co. ex rel.
Tabacalera Contreras Cigar Ce. Yellow Freight Sys., In(325 F.3d 924, 931 (7th Cir.
2003). Dubow argues that is has estéielisrecoverable damages in the amount of
$980,895.71. This amount reflects the replacement costdd?rinter, Dubow’s lost net
profit, costs for damage assessment, angsigpcosts. Western claims that Dubow’s
recoverable loss is significantly less. $t&¥n argues that Dubow cannot recover the
requested $651,300 ftre replacement printer that waisrchased fourteen months after
the Printer was damaged or the claimed $31431in lost profits. Instead, Western
argues that the Court shouidld that Dubow’s alleged deages are limited to $100,000,
the purchase price of the Printer.

The Court finds that a fact issue remaasso the amount of Dubow’s damages,
and relatedly what the fair market valuglod Printer was considering the difficulty in
finding a suitable replacement. The Couri i@ave those decisions for the jury. The

Court will also leave for thpiry any determination regardy the foreseeability of harm

10
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related to lost profits and the reasonabdsnaf waiting fourteen nmths before replacing
the Printer

In its motion for partial summary judgmeiVestern argues that its liability for the
Printer’s shipment is limited to $1.50 geyund under the Carmag&mendment, for a
total of $7,500 ($1.50 x 5,000 Ibs). The &lger pound amount i accordance with
the Accessory Changes document given th B¢ Western. Western argues that the
dispute over damages centers on whether Westgained the shipper's agreement as to
its choice of liability and wéther the shipper was given a reasonable opportunity to
choose between two or more levels of liability. Western further argues that the evidence
shows that TCL had the oppanity to choose betweerimited liability rate of $1.50
per pound and a higher rate, and havingchosen the higher rate, Western’s liability is
limited.

Dubow argues that there is no evidetie Western gave Dubow a reasonable
opportunity to choose betweamo or more levels of liability or that Western obtained
Dubow’s agreement as to its choice of liapiliDubow further arges that there is no
evidence that anyone associated with WestEat,, or Total Logisics told Dubow that
Western’s liability would be limited as statgdthe Accessory Ginges document, which
was not referred to or incorporated inte tontract Carrier Agreement. Dubow also

contends that Western cannot rely on hility limitation agreenent between Western

3 The Court will consider relevant motiomslimine related to the proper measure
of damages, which is an issue of lawtlee Court, not a fadgssue for the jury.

11
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and TCL, of which Dbow was unaware, to limit Dubow’s recovery. Moreover, Dubow
points to evidence casting ddun whether the AccessoBhanges document constitutes
an agreement, as there is no indicatiat TCL accepted the proposed Accessory
Changes document for consideration and there is no evidence that the document was
signed or dated or that anther relevant agreements reference or incorporate the
document.

The Court is not persuaded, on the rddeefore it, thasummary judgment is
warranted in Western’s favor on this poirihstead, the issue of damages and any
limitation on liability will be for the jury.

CONCLUSION

The Court denies both parties’ motions $ommary judgment. Accordingly, this
case will proceed to trial. Heever, the Court feels that itould be in the best interests
of the parties to attempt to settle this dispute.

ORDER

Based upon the foregoing, and on all tiesf records, and proceedings heréin,
ISHEREBY ORDERED that:

1. Dubow’s Motion for Leave to & an Untimely Summary Judgment
Motion (Doc. No. [89]) iSGRANTED.

2. Western’s Motion for Summadudgment (Doc. No. [69]) BENIED.

3. Dubow’s Motion for Summaryudgment (Doc. No. [90]) BENIED.

Dated: July 23, 2020 s/Donovanh. Frank

DONOVANW. FRANK
United States District Judge
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