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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Red Rhino Leak Detection, Inc., File No. 18-cv-3186 (ECT/DTS)
Plaintiff and Counterclaim
Defendant,

V. OPINION AND ORDER

Anderson Manufacturing Company, Inc.,

Defendant and
Counterclaimant.

Kelly G. Swartz and Mark RiVarzecha, Widerman MaleRL, Melbourne, FL, and Jack
E. Pierce, Bernick Lifson, Minneapolis My Plaintiff and Counterclaim Defendant Red
Rhino Leak Detection, Inc.

Devan V. Padmanabhan and Erin Ougan, Padmanabhan & Dawson, PLLC,
Minneapolis, MN for Defendargnd Counterclaimant Andens Manufacturing Company,
Inc.

This case is the second of two pateffititigement cases pending in this District
between Plaintiff Red Rhino Leak Detectiémg. and Defendaftnderson Manufacturing
Company, Inc. In the earlier-filed action, Red Rhino alleged that a product Anderson sold
for detecting leaks in swimming pools \atéd U.S. Patent No. 9,464,959 (“the ‘959
Patent”). In this case, Red iRb alleges that two of Andess’s products, the Light Tester
and the LeakTrac Light Cover Vara 2 (the “Light Cover” andyith the Light Tester, the
“Accused Products”) infringe RERhino’s U.S. Patent No. XiB8,383 (the ‘383 Patent”),
of which the ‘959 Patent is a parent patestn. Compl. § 9, Counts |-l [ECF No. 16];

id. Ex. B at 1 (the “383 Pateit (identifying parent pares) [ECF No. 16-2 at 2].
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Anderson did not move to dismiss Red RhinBirst Amended Complaint in this action;
instead, on January 2, 2Q1% answered and counteagihed, seeking declaratory
judgments of non-infringement, invalidity, and unenforceabil@ountercl. Counts I-llI
[ECF No. 19]. Two months later, on March 1, 2019, Anderson moved for Rule 11
sanctions against Red Rhindaits counsel, in the form @in order “awarding Anderson
Manufacturing its attorney’s fees incurreddefending Red Rhino’s baseless claims, and
dismissing this action with prejudice.” EQ¥. 27. The Court held a single hearing on
Anderson’s sanctions motion this action and on claimoastruction, cross-motions for
summary judgment, and a motion to exclugpest testimony in the first-filed Red Rhino
case. SeeECF Nos. 48, 50. The motions in thesfifiled case have been resolved by a
separate orderSee generalljRed Rhino Leak Detection, Inc. Anderson Mfg. Co., Inc.
No. 17-cv-2189 (ECT/DTS),2019 WL 4039972 (D. Min. Aug. 27, 2019) Red
Rhino I). For the reasons thatlfow, Anderson’s motion for sections in this action will

be denied.

Under the relevant portiortd Rule 11(b), an attorndyling a complaint “certifies
that to the best of the person’s knowledg&nmation, and belief, foned after an inquiry
reasonable under the circumstances: . .th@)claims. .. are warranted by existing
law . . . ; [and] (3) the factual contentions haxedentiary supportro if specifically so
identified, will likely have eidentiary support after a reasable opportunity for further

investigation or discovery[.]” Fe R. Civ. P. 11(b). “Rulé&l requires that an attorney



conduct a reasonable inquiry tife factual and legal badisr a claim before filing.*
Coonts v. Potts316 F.3d 745, 753 (8th Cir. 2003).réasonable inquiry requires that “the
prefiling investigation must uncey a factual basis for the plaintiff's allegations, as well
as a legal basis.td. In resolving a Rule 1fnotion, the district@urt inquires “whether a
reasonable and competent attorney wouldébe in the merit of an argumentMiller v.
Bittner, 985 F.2d 935939 (8th Cir. 1993) (quotation omitted).

In the context of the pre-surivestigation of a patentaiim, Rule 11 requires, “at a
minimum . . . that an &drney interpret the asserted pdtelaims and compare the accused
device with those claims befordirig a claim alleging infringement.’Q-Pharma, Inc. v.
Andrew Jergens Cp360 F.3d 1295, 1300—{Eed. Cir. 2004). Imloing so, an attorney
may not simply rely on the claim constructioh his or her client, “but instead [must]
perform an independent claim analysisAhtonious v. Spalding Evenflo Companies
275 F.3d 1066, 1072 éd. Cir. 2002). A plaintiff claimingnfringement “must be prepared
to demonstrate to both the court and thegakkinfringer exactly why it believed before
filing the claim that it had a reasonal@hance of proving infringementView Eng’'g, Inc.

v. Robotic Vision Sys., In208 F.3d 981, 986 (Fed. Cir. 2000).

1 In resolving Rule 11 motiortsrought in patent cases, the law of the regional circuit
in which the district court sits applie®-Pharma, Inc. v. Andrew Jergens 860 F.3d
1295, 1299 (Fed. Cike004). Therefore, Eighth Cud cases provide the standard
applicable to the resolution of this motidhpugh Federal Circucase law may provide
relevant, persuasive authority tashow that standard appien the context of a pre-suit
investigation of a patent claimSee id.at 1299-1301 (applyingoth Ninth Circuit and
Federal Circuit case law ireviewing denial of motion for sanctions under Rule 11
originally decided in the Westn District of Washington).
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Red Rhino’s First Amended Complaintcases Anderson of direct infringement,
induced infringement, and coriutory infringement omultiple claims of the ‘383 Patent.
SeeAm. Compl. at Counts I-lll. For purposetthis motion, the Parties focus all but
exclusively on claim 1, which is the onlpdependent claim Red Rhino asserts, and
furthermore focus on the directfringement claim, because without a showing of direct
infringement, an induced-infringement or contributory-infringement claim cannot succeed.
See i4i Ltd. P’ship v. Microsoft Corp598 F.3d 831, 851 (FedCir. 2010) (“To prove
inducement, the patentee must show dinmefttngement, and that the alleged infringer
knowingly induced infringement and possesseécific intent to encourage another’s
infringement.” (quotation omitted)Refac Int’l, Ltd. v. IBM798 F.2d 459460 (Fed. Cir.
1986) (“Proving direct infringement is essiahto proving contributry infringement.”).
Accordingly, the question presented by Arsids’s Rule 11 motiors whether Red Rhino
conducted a reasonable inquiry, and discoveredsonable legal and factual basis, for its
claim that the Light Tester artlde Light Cover directly infringe claim 1 of the ‘383 Patent,
which basis a reasonable and competent a&yonould believe to be meritoriou€oonts
316 F.3d at 75Miiller, 985 F.2d at 939.

Claim 1 of the ‘383 Patent claims, in relevant part:

A leak detecting device for swimming pool light in a water
filled swimming pool comprising:

a housing having a continuopsrimeter edge sized to extend
around a swimming pool lighorming a hollow interior
having a threaded rod extendittgough an aperture in
said housing;



an anchoring attachment secutecn end of the threaded rod
for immovably anchoring the housing to an underwater
swimming pool light;
an annular resilient seal secutedaid perimeter edge . . . ;
an inlet forming an opening through said housing and
extending into the opening providing accessible [sic]
from an exterioito selectively deliver a dye solution
for leak detection purposes into the interior of said
housing;
whereby the flow of the dye inserted in the interior is
observable by a user of the device for determining
leakage underwater within the defined perimeter
relative to the defined underwater surface of the
swimming pool.
“383 Patent” at claim 1, 6:19-43 (emphasis of relevant terms added) [ECF No. 16-2
at 17].

Anderson argues that Red Rhino’s infringetnagaims—as to both of the Accused
Products—are “baseless,” ‘Wolous,” and “broughtn bad faith,” Anderson Br. at 4,
because “[a] cursory evaluatiai the claims of the ‘38%atent against the [A]ccused
[P]roducts establishes that there is pasonable basis to allege infringemeid,’at 2.
Anderson’s argument why that is so differsngvhat with respect to each of the Accused
Products, and therefore each of thpesducts will be addressed separately.

Anderson contends that the Light Testannot possibly infringe claim 1 of the
‘383 Patent because that clainguées that “the flow of the dyiaserted in the interior is
observable by a user of the device,” ‘383 Rt 6:39-40, and the Light Tester has an

opaque dome—in other words, that the consmo®f the Light Tester makes it impossible

for a user of the device to observe the flow of dye once it is inserted in the interior of the
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housing. Anderson Br. at 18Iif*fact, [the dome] is so opae that a user of the device
would not be able to observe the flow of dyéhe interior of the housg even if he or she
wanted to.”);see also idat 23-24. By comnast, Red Rhino attached to its Amended
Complaint a claim charcomparing the Light Tester tolaim 1, which contained its
interpretation that the Light Testinfringes claim 1 in relevapart because “[d]ye flowing
through the inlet . . . and intoghnterior is observadb by a user of &' Light Tester for
the purpose of detecting leaks. Am. Compl. Exat 5 [ECF No. 1643 In other words,
Red Rhino contends that this term is met beeausers may observestfiow of dye as it
enters the inlet, regardless of whether thegy also observe the flow of dye once it is
inside the housing. Red Rhino Br. at 4.

Anderson argues that the other AccuBedduct, the Light Cover, cannot possibly
infringe claim 1 of the ‘383 Patent for two tinct reasons. First, drgues, the Light Cover
does not have “an inlet formg an opening through [the] bsing,” as claim 1 requiresee
‘383 Patent at 6:35; rather it has a housingdbatains two plugs that are closed with what
appear to be wingnuts or similar fittings, “mézg that nothing can be delivered into the
interior of the housing.” Anderson Br. at 25econd, it argues, theght Cover is intended
to be used as part of a largsystem that detects leaksngselectrical signals, and is not
designed to be used in conjtina with any dye, and therefore cannot infringe claim 1 of
the ‘383 Patent, which claims a device that ubgsto detect leaks. Anderson Br. at 19—
20; see also idat 26.

Fundamentally, all of thes&re claim-construction dispes. Unless Red Rhino’s

proffered construction of the relevant claimmnts is so lacking idegal basis, or its
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application of those terms toettAccused Products is so dedict as a factual matter, that
a reasonable and competent attorney wouldalx¢ve in the merit oRed Rhino’s direct-
infringement claim, Red Rhino has sh&d the standard set by Rule 15ee Miller
985 F.2d at 939. Without pressing any opinion as toWwahe claims at issue might
ultimately be construed aftdrdrough discovery and briefinthe Court concludes at this
early stage that a reasonable and compettarhay would believe the legal and factual
bases of Red Rhino’s direct-infigement claim have merit.

As to the Light Tester, it is true that thaich term referring t6the flow of the dye
inserted in the interior” (emphasis added) ght reasonably suggest that the dye is
deposited directly inside thieousing via the inlet. Suchn understanding would be
incompatible with Red Rhino’'seading of the relevant claiterm, which calls for dye to
be deposited outside the housing such thanitbeaobserved as iofilvs through the inlet,
even if it cannot be observed once it isdesi But claim 1 elsewhercalls for the inlet to
“selectively deliver a dye solain,” ‘383 Patent at 6:37, artde Court recently construed
a similar term in the parent ‘959 Patent—8&@electively deliver flid through the inlet"—
as meaning the capacity of tirdet to “deliver, or not dever, fluid through the inlet
according to the operation of natural hydrodynafoices and the presence or absence of
a leak.” Red Rhino,12019 WL 4039972, at—8. Without expressing any opinion about
how this apparent tension beten the terms in claim 1 of the ‘383 Patent might ultimately
be resolved through claim construction, theeshexistence of the tension indicates that a
reasonable and competent attorney might indggde with Red Rhino’s understanding of

the claim terms implicated by the Bas’ dispute over the Light Tester.
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As for the Light Cover, a reasonable andhpetent attorney might fairly conclude,
as Red Rhino argues, that in light of Fedie€Circuit precedent holding that “apparatus
claims cover what a devidg not what a devicdoes” Hewlett-Packard Co. v. Bausch &
Lomb Inc, 909 F.2d 1464, 1468 (Fe@ir. 1990), the fact thahe Light Cover was not
intended to be used with dye does not necidgsaean that it cannot possibly infringe a
claim that calls for the use of dye, assuming thatstructural elements of the claim are all
met. Furthermore, the adited existence of plugs alseasonably suggests the presence
of holes—inlets, in the parlance of thaioh—from which one plug could be removed,
arguably satisfying the claim term that calls‘fan inlet forming an opening through [the]
housing.” ‘383 Patent at 6:35. Or, at leasreasonable and competent attorney could find
merit in such an argument.

Again, the Court expresses no opinion akany of these potential constructions.
But at this early stage, the Court concludesd Bed Rhino conducted a reasonable pre-suit
inquiry and discovered a reasonable legal antuéd basis for its claim that the Accused
Products infringe the ‘383 Paten€Coonts 316 F.3d at 753. In doing so, it satisfied its

Rule 11 obligations prior to filing suit.



ORDER
Based on the foregoing, and all of thled, records, and proceedings her€in) S
ORDERED THAT Defendant Anderson Manufacing Company’s Motion For

Sanctions Pursuant To dieral Rule Of Civil Procedure 11 [ECF No. 27DENIED.

Dated: September 16, 2019 s/ Eric C. Tostrud
Eic C. Tostrud
Unhited States District Court




