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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

Case N019-cv-00242 (SRN/ECW)
Upper River Services, L.L.C.,

Plaintiff/Counter-Defendant,
MEMORANDUM OPINION
V. AND ORDER

Andrew Heiderscheid,

Defendant/Counter-Claimant.

Giles B. Howard and Neal W. Settergren, Goldstein & Price, L.C., One Memorial Drive,
Suite 1000, St. Louis, MO 63102, for Plaintiff/Counter-Defendant.

Brett Koch Gerald W. Bosch, and Mackenzie R. Moy, Bosch Law Firm, Ltd., 3900
Northwoods Drive, Suite 120, St. Paul, MN 55112, for Defendant/Counter-Claimant.

SUSAN RICHARD NELSON, United States District Judge

Before the Court is Plaintifpper River Services, L.L.C.’s Motion f@ummary
JudgmentDoc. No. 68).Previouslythe Court granted Upper River Services’ motion for
partial summary judgment ruling that Defendant Andrew Heiderscheia@ Visesaman” at
all times relevant in this cas&eeUpper River ServsLLC v. HeiderscheigNo. 19¢v-
00242 (SRN/ECW) (Doc. No. 64), 2020L 339139 (D. Minn. Jan. 21, 2020Now,
Upper River Services seeks summary judgment as to negligence under the Jones Act, 46
U.S.C. 830104 (2018), and as to any obligation it may have for “maintenance and cure”
under maritime law.For the following reasons, tl@&urt GRANTS Upper River Services,

L.L.C.’s Motion for Summary Judgment (Doc. No. 68)
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l. BACKGROUND

The facts relevant to this motion al&rgely the sameas the facts this Court
considered when it granted Upper River Services’ (“URS”) motion for partmahsury
judgment. Accordingly, the Court relies in parttbe relevant factual background from
its prior order, supplemented by certain record evidence specific to the issues presented in
URS’ present motion.

A. Factual Background

URS “operates two shipyards and a fleet of vessels that move barges on the
Mississippi River.” Heiderscheid 2020WL 339139,at *1. Heiderscheid was employed
by URSas a deckhand in the fall of 2018 until the season ended on Decentifeha0
year (H. Ex. A, Dep.Tr. of Andrew Heiderschei'Def. Depo.”) [Doc. No. 702] at #~
8.) Deckhands argypically laid off at the end of the season every year as operations on
the locks close due to winter conditiortdeiderscheig2020WL 339139, at *2;4eealso
Def. Depo. at 1§ Heiderscheidhowever,was offered a temporary winter position by
URS—beginning on January 7, 202%0 thathe could continue working during the -off
seasonn URS’ onshore fabrication shop, which involved different duties than those of a
deckhand (Def. Depo. at 16PI. Ex. G, Def.’s Workers Compensation Hearing Testimony
("“Workers’ Comp. Testimony”) [Doc. No. 78] at 97, 5859.) The understanding was
that he would work in that role until URS’ fleet resumed normal operations, at which time
he would eturn tonormal deckhand dutiegDef. Depo. at 19.)Heiderscheidvas always
paid $15 an hourwhile working for URS, even though his job responsibilities changed

temporarily during the winter oeason (Id. at 20.) Although Heiderscheid received
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training on how to work as a deckhand, he did not receive any additional training when he
temporarily switched to shoreside dutiekd. at 9.)

On January21, 2019, while working in URS’ fabricatiorh@p, Heiderscheid
“picked up a piece of steel and turned to throw it into a bin, and that's when [he] felt
something in his back.(ld.) He told his supervisoBill Fuller, when it happenedhat he
felt a pull in his back.(ld. at 27.) The next day, January 22, 201%iderscheidvorked a
full 10-hour shift,buttestified that it was hard for him to complete his job dutigd. at
28-3Q Workers’ Comp. Testimony at 97.) Because of Heiderscheid’s difficuRigker
suggested he seek medical attention. (Workers’ Comp. Testimony at 65.) That same day,
Heiderscheid went to the emergerropm for an “evaluation of back pain(PIl. Ex. B,
January22, 2019 Medical Records [Doc. No.-3p at 1.) According to thetreating
physician’s notes, Heiderscheid reported that he had injured his lower back about a month
earlierand was experiencing numbness indxgemitieshat was worsening(ld.) He was
preliminarily diagnosed with back painld(at 3.)

On January 29, 2019, Heiderscheid filled oWRS injury report, in which he stated
thaton the date of his injury, he was “lifting a [piece] of steel, cleaning the work area” in
the fabrication shogvhenhe injured his lower back. (Pl. Ex. D [Doc. No-5D) That
same day, he signed a statement explaithiathe did “not have a history of back pain or
injuries,” that the piece of steel he lifted was “not any heavier or more awkward than any
other steebr tools [he] had picked up that afternoon,” that he “did not feel as if [hegdeed
any help lifting th[e] piece of steel [although his supervisor] was available if [he] had

needed help,” and that he did “not feel as if [URS] did anything to cause [his] injury.” (PI.
3



CASE 0:19-cv-00242-SRN-ECW Document 79 Filed 08/25/20 Page 4 of 23

Ex. C [Doc. No. 7&4].) Heiderscheid’s position dhis statement has been inconsistent

In his depositionfor example Heiderscheidestified that'no one told him what to write”

in the statement and that he filled out the injury report on his own. (Def. Depo. at 33-35.)
However, in his workers’ compensation hearing, Heiderscheid said that he was not
involvedin drafting the statement he signed and believed thatgoioyee at UR8rafted

it. (Workers’ Comp. Testimony at 70, 111.) Nevertheless, Heiderscheid confirmed that
the information contained in his signed statement was truthiiil). (

On thesame dayhat Heiderscheid filled out the URS injury report and signed the
statement explaining what had happe@ithuary 29), URS terminated hior allegedly
misrepresenting the cause and date of his injudge\(Vorkers’ Comp. Testimony at #2
73.) At the time of his termination, URS had already been provided with Heiderscheid’s
initial emergency room visit notesld() Notably, both the January 22, 2018spital visit
records as well asHeiderscheid’s sworrtestimony before a Minnesota ovkers’
compensation judgepake cleathat Heiderscheid was suffering from back pain about four
weeksbefore his allegedJanuary 2injury. (January 22, 2019 Medical Records at 3;
Workers’ Comp. Testimony at 661.) During the workers’ compensation hearing,
Heiderscheidattempted to explain the discrepancy in the evidence by offerifeyva
possible explanations for his earlleack @in: (1) the earlier back pain was in a different
part of his back; (2) the earlier pain had subsided by the time he went back to work on
January 7(3) the earlier pain had been occurring while he was still working as a deckhand
in November; or (4) the ference toearlier backpainwas mistakenly entereidto the

medical notes. (Workers’ Comp. Testimony at 61, 63, 31®5.) Still, Heiderscheid
4
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provides no medical expert testimony differentiating between the cause of any of the back
painat issue. (PIl. Ex. |, Def.’s Am. Resp. to Pl.’s First Req. for Production (“Dafiis
Resp. for Prod.”) [Doc. No. 70-10] at 3.)

On January 31, 2019 eiderscheid visitetHealthEast Neurosurgery, and reported
weakness and numbness in both legs, as wghiaandbalance issues. (Pl. Ex, Eanuary
31, 2019 HealthEast Neurosurgery Recgisc. No. 706] at1.) He was diagnosed with
Cauda Equina Syndrome, a condition involving a bundle of “spinal nerve rodbelow
the first lumbar” and characterized by “paparesthesia, and weaknes3[(id. at 1.) The
condition was apparently caused by a large herniated disc “&f.]’4 (Id. at 4.) On
February 1, 2019, Heiderscheid underwent lower back disc sutgergmove the
offending disc. (January31, 2019 HealthEast Neurosurgery Record®;aPl. Ex. F,
February 1, 2019 HealthEast Surgical Report [Doc. N&]#23.) For about a wek after
the surgeryhe hadlifficulty walking, anddid not fully recover for at least a mont(Def.
Depo. at 100, 104.)

On March 11, 2019, Heiderscheid started a new position at Tradesmen International,
earning a higher salary than he was earning with Upper River Services. (Workers’ Comp.
Testimonyat 77 Def. Depo.at 65-67.) At both hisworkers’ @mpensation hearing and

his depositionHeiderscheid testified that Had not paid any of his medical bills enft

! Cauda Equina Syndrome occurs “when the nerve roots of the cauda equina are
compressed and disrupt motor and sensory functiori .Cauda Equina Syndromam.
Ass’n Neurological Surgeons, https://www.aans.org/en/Patients/Neurosurgical-
Conditions-and-Treatments/Cauda-Equina-Syndrome (last visited Aug. 24, 2020).
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pocketand, to datehe hasot provided any records indicatiogherwise. Def. Depo.at
64; Workers’ Comp. Testimony at 77-78.)

A few other background facts are worth noting here. The record is silent as to
whether Heiderscheid filed for unemployment following his termination, and the only pay
stubs in the record relate to Heiderscheid’s work with URS up until the date of his injury.
(See generallypef.’s Am.Resp. for Prod.; Def. Ex. 3, Wage R. from URS [Doc. Ne. 74
4].) The last pay period Heiderscheid wasURS’ payroll was between January 26 and
February 1, during which he worked 20 hours. (Wage R. from URS at 4.)

Up until his termination by URS on January 29, 2019, Heiderstéstified that he
was living in a halfway house, but moved into a new apartment on January 29 and paid
rentat $575 a month (Def. Depo. at 93, 124.) On July 1, 2019, Heiderscheid movad to
different apartmentvherehe testified thahis rent was$500per monthplus utilities. (ld.
at 93, 123-124.)

B. Procedural History

On January 31, 201%eiderscheid filed a Claim Petition seeking workers’
compensation benefits with the Minnesota Office of Administration Hearin§ee
Heiderscheid2020 WL 339139, at *2. The next day, on February 1, 2019, URS filed the
present declaratory judgment action seeking a declaration tHaiderscheid was
“employed as a seaman governed by federal maritime law,” and further, that URS was not

liable forany negligence amaintenance and custemming from Heiderscheidaleged
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injury. (Compl.[Doc. No. 1]at 115(b).f On May 24, 2019, Heiderscheid filed an answer
to URS’ complaint, which he subsequently amended on Juné€SE@Answer [Doc.No.

24]; Am. Answer [Doc. No. 26].) In his Amended Answer, Heiderscheid denies his status
as a seaman, claims that he \wdand-based laborer at the time of his injury, and argues
that he is entitled to state workers’ compensation benefits. (Am. Aff§\8erl2.) In the
alternative, heargues that, if hevere found to be a seaman for the purpadefederal
maritime law,URS is negligent under tRl®nes Act, and he is owethintenance and cure

for his injuries. Id. at Doc. P. 5-6.)

On June 12, 2019, a Minnesota workers’ compensation judge dismissed
Heiderscheid’'s workers’ compensation claim petition for lack of subject matter
jurisdiction, noting that if Heiderscheid was found todbseaman, the Jones Agbuld
provide the exclusiveemedy for his injuy, barring him from seeking state workers’
compensation benefit¢deiderscheigd2020 WL 339139, at *2The judge’s dismissal was
without prejudice should Heiderscheid later be found to be a non-seédanan.

On June 19, 2019, URS filed an answeatd&derscheid’s counterclaigdenying his
claim and asserting thae hadailed to disclose-and in facimisrepresented-his medical
condition, failed to mitigate his damages, “[had] not incurred any medical expenses or

living expensestesulting from hignjury, and that his injury was causén whole or in

2 On February 25, 2019, Heiderscheid filed a motion to disdRS’ complaint,
alleging that URS’ claimmproperlyrelied on federal maritime law and was an abuse of
the Declaratory Judgment ActSéeDef.’s Mem. in Supp. of Mot. to Dismiss [Doc. No.
11].) The motion was argued and denied on the record on May 10, 26&é8Mifqute
Entry [Doc. No. 20].)
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party by [his] own negligence, or constituted a preexisting condit{@ef. Answer to
Countercl. [Doc. No. 27§16-15.)

On November 22, 2019, URS filadnotion for partial summary judgment, seeking
a determination thdleiderscheidvas aseamarat the time of his injury. SeePl.’s Mot.
for Partial Summ J. [Doc. No. 45] leiderscheidbpposed the motion ariiied a motion
for summary judgmentn the same issugDef.’s Mot. for Summ. J. [Doc. No. 55]pn
January 21, 2020, the Court granted UR®tion for partial summary judgment, denied
Heiderscheid’s motion for summary judgment, and held Headerscheidvas a seaman
at the time of his injurySee Heiderschej@020WL 339139at *9.

On May 8, 2020, URS filed the presanttion for summary judgmerseeking
judgment as a matter of law that it is not liable to Heiderscheiddgligenceunder the
Jones Act, unseaworthiness, or maintenance and odeg tederamaritime law (SeePlI.

Mot. for Summ. J.) Heiderschegpposes the motion, althoughlmes conceded that he is
no longer pursuing any claim for unseaworthinegSeeDef.’s Mem.in Opp’n to Pl.’s
Mot. for Summ. J. (“Def.’s Opp’n Mem.”) [Doc. No. 74].)

. DISCUSSION

Summary judgment is appropriate if “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). “A fact is ‘material’ if it may affect the outcome of the lawsuit,”
which isdetermined by the substantive lgawverning the disputel CF Nat'| Bank v. Mkt.

Intelligence, In¢ 812 F.3d 701, 707 (8th Cir. 2016). Similarly, an issue of material fact is
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“genuine” only if “the evidence is such that a reasonable jury could return a verdict for the
nonmoving party.”Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).

Initially, the moving party bears the burden of establishing a lack of genuines issue
of material fact. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986)Accordingly, he
nonmoving party has “the benefit of all reasonable inferences which may be drawn without
resorting to speculation.Johnson v. Securitas Sec. Services USA/B& F.3d 605, 611
(8th Cir. 2014). If “the nonmoving party will bear the burden of proof at trial on a
dispositive issue,howeverthe moving party has met its summary judgment burden after
the “pleadings, depositions, answers to interrogatories and admissions on file” do not
sufficiently prove the nonmoving party’s clainCatrett 477 U.S.at 324 (citing Fed. R.

Civ. P. 56(e). In order to defeat summary judgment, ttemoving party is required to
“designate specific facts showing that there is a genuine issue fdr tda{citing Fed. R.

Civ. P. 56(e)).Put succinctlyif, after the moving party has met its burden to establish the
lack of a genuine issue of material fact, and the nonmoving party fails to “make a sufficient
showing on an essential element of [the] case with respect to which [it has] the burden of
proof,” then the “moving party is entitled to a judgment as a matter of l&v.{citation
omitted).

As the Court previouslyruled “at the time of his injury, Heidersche[d/as] a
‘seaman’ for purposes of the Jones Adtéiderscheigd 2020WL 339139,at *9. Under
the Jones Act, “a maritime employee who qualifies as a ‘seaman’ is granted the right (to
the exclusion of other rights) to pursue his or her employer for negligence when he is

injured in the ‘course of employment.’ld. at *4 (citing 46 U.S.C. 80104). Similarly,
9
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under general maritime lagw seaman is entitled to maintenance and cure if injured while
working. See In re Fitzgerald Marine & Repair, In619 F.3d 851, 857 n.9 (8th Cir. 2010)
(noting that “maintenance and cure” are contractual forms of compensation provided under
general maritime law to a seaman who falls ill while in the service of his vessel) (citation
omitted).

Accordingly, the issue before the CourtnbetherURS has showthatthere is no
genuine issue of material fact in disptiat Heiderscheid isot entitled to damages for
(1) negligence under the Jones Act and (2) maintenance and cure under mariti(Se&aw.
generallyPl.’s Mem in Supp. of Mot. for Summ. J. (“Pl.’'s Mem.”) [Doc. No. 70]; Def.’s
Opp’n Mem.) The Court will addregsmchissue in turn.

A. Jones Act Negligence

Under the Jones Act[d] seaman injured in the course of employmentmay elect
to bring a civil action at law, with the right of trial by jury, against the employd6
U.S.C. 8§ 30104The Act provides “a cause of action in negligence” for any seaman injured
in the course of employment, “and incorporates by reference the juddelsioped
doctrine of liability under the Federal Employer’s Liability Act (“FELA”). thereby
according seamen rights parallel to those of railway employéase v. Express Marine,
Inc., 476 Fed. App’'x 514, 518 (4th Cir. 2011) (citations omittedg alsd_eev. Nacher
Corp.,, 362 F.Supp.3d 359, 368 (E.D. La. 2019)In order to establish a claim for
negligence under the Jones Adeiderscheigdas a seaman, must shthat(1) “he suffered

an injury in the course of his employmen{2) URS “was negligerit and (3)URS’

10
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“negligence caused hisjury, at least in part. Bartoev. Missouri BargelLine Co. Inc,
635 F. Supp. 2d 1020, 1034 (E.D. Mo. 2009) (citation omitted).

It is well understood thator the purposes of the Jones Aciggligence is ‘conduct
which falls below the standard established by law for the protection of others against
unreasonable risk of harni.” Hernandez v. Trawler Miss Vertie Mae, Int87 F.3d 432,
437 (4th Cir. 1999) (citation omitted)ln determining whether an employer has acted
negligently under the Jones Act, courts look to the comlamrelements of “duty, breach
and injuny,]” although in the Jones Act context “the element of causation is relaxed” and
many “common law defenses” are inapplicalte. Still, under common law principles of
negligence, the injured employee must still “establish the breach of a duty to protect against
foreseeable risks of harm.d. If the employer’s negligence “played any part, even the
slightest, in producing the injury,” the employer can be held liabdholm v. Am.
Steamship C¢.144 F.3d 1172, 1178 (8th Cir. 1998) (citifgerguson v. Moore
McCormack Lines, In¢352 U.S. 521, 523 (1957)mportantly, however, “the negligence
of the worker and the possibility of a safe alternative may be considered when a seaman is
ordered to do a task but is not instructed on the method to use and he acts negligently
despite the availability of an alternativeld. at 1179.

URS argues that is entitled to summary judgmedeclaringthat it is not liable for
Jones Act negligence because Heiderscheid has failed to (1) provide any evidence showing
that URS breaad a duty owed to him, including evidence related to any lack of training;
or (2) provide evidence showing his injury was caused by URS’ alleged breach of its duty

to Heiderscheid. (Pl.’'s Mem. at 3-13.) URS notes that in his signed statement,
11
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Heiderscheid himself asserted that he didoaieveURS had done anything to cause his
injury. (Id. at 3-10.) Moreover, he concedésat there was equipment available to help

lift heavy objects—equipment that he had used previoushyd.)( URS also notes that
Heiderscheid testified that he did not believe his injury was due to a lack of equipment or

a lack of manpower.ld. at 10.) A most, URS notes, Heiderscheid argtiat perhaps a
stretching routine could have been put in place by URS to mitigate the risk of idjuries.
(Id. at 16-11.) With respect to causation, URS argues tleati¢ischeid fail$o provide

any medical or expert testimony showing that his act of lifting-pd8d piece of steel

on January 21 was the cause of his back injury, and that because causation in this case is
not “obvious to laymen[,]” such evidence was requirdd. dt 12—13.)

In response, Heiderscheid argues that URS breached its duty to provide adequate
training as to how to lift heavy objects, including how to use lifting equipment or knowing
when to ask for help. (Def.’s Mem. at 3.) He also argues, with respect to causation, that
URS is making his medical condition sound more complex tharecessarythat he
suffered from an “obvious back injJr}/ and thatthe causal connection should ‘ibeft
for the finder of fact.” [d.)

The Court finds that URS has established that there is no genuine dispute of material
fact that Heiderscheid has failedgbow thatURS breached a duty owed to him, or that

URS caused his injury.With respect to duty, the standard of care owed by URS to

3 Heidersckid stated in his deposition that information on stretching could have been
helpful, but offers no evidentiary support beyond his own speculation in support of that
statement. (Def. Depo. at 92.)

12
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Heiderscheid is the same as that owed under an ordinary negligence claim: “that of a
reasonable person under the circumstanc&otglas v. Chem. Carriers Towing, LL.C

409 F. Supp. 3d 570, 575 (E.D. La. 2019). URS has demonstrated that the record is devoid
of any evidence from which a jury could even infer that it acted unreasonably in relation
to Heiderscheid’s injurjor several resons. FirstHeiderscheid himse#ftated in a signed
statement that he did nbelievethat URS had done anythingrongto cause his injury.
(See€Pl. Ex. C.) Second elaterconfirmed thasame positiom his deposition. §eeDef.

Depo. at25.) Third, Heiderscheidestified that he was awatkat URS had equipment
available for lifting heavy objects, that he knew how to use the equipment, and liagt he
usedthat equipmenbeforeto lift steel. (Def. Depo. aR4-25;90-91) Finally, he
explained thatvhen attempting to lift the 3pound piece of steel on January 21, 20486, t

only reasorHeiderscheidlid not use URS’ availabkequipment or ask for help froother
available employeesas because he thought he did not need hédpat(24.) In fact, he
testified thahe routinely lifted things “a lot heavier than that@3und piece of steél (Id.

at 24-25.) In the face of such evidence, Heiderscheid’s unsuppsepeculatiorthat the

lack of a “stretching routine” as other trainimgght “possibly” have prevented this injury
does not raise a dispute as to a genuine issue of materialaetBrown v. Reinauer
Transp. Cos., L.P.No. 16¢v-03998 (LDH) (PK), 2018 WL 9986677, at *2 (E.D.N.Y.
Sept. 26, 2018) (noting that an employee’s Jones Act negligence claim “cannot be
supported by mere surmise, speculation or conjecture” (citations omitted) (internal

guotation marks omitted)).

13



CASE 0:19-cv-00242-SRN-ECW Document 79 Filed 08/25/20 Page 14 of 23

Moreover there is simply no evidence in the record that any lack of care on the part
of URS caused Heiderscheid’s injurywWhile it is “well settled that expert testimony is
unnecessary ifJones Actjcases where jurors ‘are capable of comprehending the primary
facts and of drawing correct conclusions from them as are withesses possessed of special
or peculiar training[,]” it is equally settledthat where “the nexus between the injury and
the alleged cause would not be obvious to the lay jurokpfet evidence is often required
to establish the causal connection between the accident and someptessicdl or mental
injury.” ” Wills v. Amerada Hess Cor879 F.3d 32, 46 (2d Cir. 2004) (citations omitted),
cert. denied 546 U.S. 822 (2005). Accordingly, “where an injury has multiple potential
etiologies, expert testimony is necessary to estaldalsation, even in view of the
plaintiff's reduced [Jones Act] burden to prove causatidd.”(citations omitted). At the
very least “a medical expert must be able to articulate that there is more than a mere
possibility that a causal relationship exists between the defendant’s negligence and the
injury for which the plaintiff seeks damagesHancock v. Diamond Offshore Drilling,

Inc., No.07-3200, 2008 WL 3501015, at *4 (E.D. La. Aug. 8, 2008) (citation omitted).

Here, Heiderscheid has failed to pieranymedical testimony establishing that (1)
URS’ negligence caused his injury; or (2) that his injury stemmed from the January 21,
2019 eventFar from being obvioust is unclear if the injury Heiderschesdistained stems
from the act of lifting the 3fpound piece of steel on January®2 from some earlier injury
If Heiderscheid had no history of back pain or injury leading up tonthdenton January
21, 2019, the injury would perhaps be obvious to a juror and not require medicab s

The record here, however, tells a differstury. According to the medical records from

14
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his January 22, 2019 visit to the emergency room, Heiderscheid reported that he had
“injured his lower back ~1 montHieforethe January 21 accidentSdePl. Ex. B at 1.)

On January 27, at a follewp visit, he further reported that he had been experiencing lower
back pain “with numbness and pain in [his] bilateral lower extremitiekor about a
month” but that six days prior he had felt a pop and thought he had “herniated his disc”
that day. (Def.’s Ex. 1 [Doc. No. 72] at 8.) The medical records from those visits do not
recount a lifting accident as the source of his injutyvas not untiHeiderscheid attended

a neurosurgery consultation alamuary 31 that any medical records indicate that
Heiderscheid reported the source of his injury as “[l]ifting steel at work and [he] felt a pop.”
(Id. at 13.)

Accordingly, based on thevidence in the record, Heiderscheid’s injury does not
obviously stem from the January 21 accident. “Because the type of injury [Heiderscheid]
suffered [has] no obvious origin, ‘expert testimony is necessary to establish even that small
guantum of causation required by [the Jones AdJ.6oks v. Union Pac. R. G&20 F. &8
896, 899 (8th Cir. 2010) (notin@ the parallel FELA context, that where the source of a
back injury was not obvious, medical testimony was necessary to survive summary
judgment on causation). Heiderscheid offers no such testimlodged, the record lacks
any testimony from any medical professional at all. Accordirgdyhasnot established a
genuine issuef material facin disputefor trial on the issue of causatio®ee Hancock

2008 WL 3501015, at *4 (citation omitted).

15
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In summary, the Courfinds that URSs not liable to Heiderscheid for Jones Act
negligence. To the extent Heiderscheid’'s counterckssertsa Jones Act negligence
claim, it is therefore dismissed with prejudice.

B. Maintenance and Cure

The Court now turns to whether URS owes Heiderscheid maintenance and cure for
his injury. A claim for maintenance and cuiedistinct from a negligence claim under the
Jones Act.SeeTheDutra Grp.v. Batterton 139S. Ct. 2275, 2286 (2019)Maintenance
and cure “concerns the vessel owner's obligation to provide food, lodging, and medical
servicedo a seaman injured while serving the shipéwis v. Lewis & Clark Marine, Inc.

531 U.S. 438, 44(2001) (citation omitted) A maintenance and cure claim includgsee
specific items of recovery: (1) maintenance, which is a living allowance; (2) cure, which
covers nursing and medical expenses|;] and (3) waddsres v. CarnivalCruise Lines

47 F.3d 1120, 112p11th Cir. 199% (citation omitted. “It is settled law that wages a
basic component of an award of maintenance and suah that if a seaman is entitled to
maintenance and cyriee or shas also entitled to unearned wagestcherv. Trans/Am.
Servs. L td., 834 F.2d 1570, 1574—75 (11th Cir. 1988) (citation omitted).

The duty imposed on an employer to provideaintenance and curearises
irrespective of the absence of shipowner negligence and indeed irrespective of whether the
illness or injury is suffered in the course of 8@@man's employment/éllav. Ford Motor
Co, 421 U.S. 1, 41975) (citation omitted) Moreover, the duty is quite broad; even
“negligence or acts short of culpable misconduct orsé&aenan'part will not relieve (the

shipavner) of the responsibility.” Id. To that end, any ambiguities or doulatsout
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maintenance and cure are to be resolved in favor of the sedaaghanv. Atkinson 369

U.S. 527, 5321962) (citingWarren v. United State840 U.S. 523 (1951))Thatsaid, a
seaman is entitled to maintenance and cure only “until he reaches maximum medical
recovery.” Vaughan v. Atkinsqr869 U.S. 527, 531 (1962).

Before recovering maintenance and cure, the seaman “bears the burden of
establishing: (1) his engagement as a seaman; (2) his illness or injury occurred, was
aggravated or manifested itself while in the ship’s service; (3) the wages to which he may
be entitlecdand (4) the expenditures or liability incurred by him for medicine, nursing care,
board and lodging.”Smith v. Basic Marine Servs., In864 F. Supp. 2d 597, 608 n.19
(E.D. La. 2013) (citation omitted). The Court addresses maintenance, cure, and wages in
turn.

1. Maintenance

The Courfiirst addresses maintenand#lkRS argues that Heiderscheid is not entitled
to maintenance because he has failed to provide any evidence substantiating his alleged
expenses for board and lodging, andheoCourt lacks an evidentiary basis to estinaate
suchcosts. (Pl.’s Mem. at $36.) Moreover, the record suggests that he was a resident
in a halfway house at the time of the accident and did not incur any rent obligation until
after he was fired by URS on January 29. (Defs. Depo. at 93, 124.) Heiderscheid, in
response, simplargues that his own testimermyalone—without any documentary support
as to the cost of room and boasisufficientto establish his right to maintenance. (Def.’s

Opp’n Mem. at 6.)
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“[A] seaman[] seeking maintenance ‘is entitled to the reasonable cost of food and
lodging, provided he has incurred the expernsd&arnes v. Sea Hawaii Rafting, L|.839
F.3d 517, 540 (9th Cir. 2018) (quotiirtall v. Noble Drilling (U.S.) Inc.242 F.3d 582,

587 (5th Cir. 2001)). However, the “burden is on the [seaman] to ‘present evidence to the
court that is sufficient to provide an evidentiary basis for the court to estimate his actual
costs.” Id. (quotingHall, 242 F.3d at 590). While this burden is “feather [ightsuch

that “a court may award reasonable expenses|[] even if the precise amount of actual
expenses is not conclusively proved[ii”the seaman “present® evidenceof actual
expenses . .[the seaman] may not recover maintenande.”(quotingHall, 242 F.3d at

588 & 590 (emphasis added)).

Here, Heiderscheid offers no documentation aany food or lodging expenses
following his injuryand before URS terminated hirile has provided no receipts for rent,
food, utilities, or any other lodgingelated expense he might have accrued, despite URS’
request for such documentationSegDef.’s Am. Resp. for Prod. at 4 (noting URS
requested rent and utility bills, to which Heiderscheid responded that the “documentation
has been requested and will be provided upon receipt”). This total latdcomentary
evidencaenders it impossible for the Court to estimate Heiderscheid’s actual costs, if any
Barnes 889 F.3d at 540 (quotingdall, 242 F.3d at 590).

Heiderscheid argues thais own testimony-that he was payin§575 per month in
rent GeeDef. Depo. at 93)-without any documentary support, is sufficient to support an
award of maintenance, citing ¥elverton v. Mobile Laboratories, In@82 F.2d 555, 558

(5th Cir. 1986).(SeeDef.’s Opp’'n Mem. at 6.) However, such a bare allegation without
18
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any detail basisor proof in the record, is simply not sufficient to justify an award of
maintenancé. When asked to provide proof of these expenses, Heiderscheidtbtted
documentation “had been requested and [would] be provided upon rec@®pt.’s Am.
Resp. for Prod. at ¥.Yet Heiderscheid hasever supplemented the record with any such
evidence.

In sum, Heiderscheid has presentedreal evidence of argctualliving expenses
and, accordingly, may not recover maintenaneeBarnes 889 F.3d at 540 (quoting
Hall, 242 F.3d at 588 & 590). The Court grants URS’ motion with respect to maintenance.
To the extent Heiderscheid’s counterclaim seeks maintenance, it is dismissed with
prejudice.

2. Cure
The Court now turns to whether Heiderscheid is entitled to duRS argueghat

Heiderscheid is not entitled to cure because he has received all the medicalremdshe

4 SeeOwens v. Abdon Callais Offshore, LUo. 18¢cv-3296,2011 WL 2443687, at

*6 (E.D. La. June 14, 2011) (noting the seaman had submitted an affidavit with receipts
and bills summarizing actual monthly expens&&grtin v. Abdon Callais Offshore, LLC

No. 10cv-3043, 2011 WL 1982859, at *4 (E.D. La. May 20, 2011) (noting seaman had
submitted detailed testimony summarizing, to the penny, his monthly living ddsts);.

Wood Towing, L.L.CNo. 08cv-4299, 2010 WL 2195700, at *5 (E.D. La. May 28, 2010)
(same);St. John v. Epic Divers, IndNo. 05cv-1503, 2008NL 8174193, at *3 (E.D. La.

Dec. 7, 2005) (denying motion to increase maintenance based on seaman’s unsworn
statement that he incurred $1095 per month in living experded)eil v. Jantran, Ing.

258 F. Supp. 2d 926, 9332 (W.D. Ark. 2003) (noting that the seaman must submit
evidence of his “actual and necessary living expenses during convalescence” which is
satisfied by an affidavit itemizing monthly expenseééiler v. Canal Barge Co., IngcNo.

Civ. A. 000526, 2000 WL 33389203, at *1 (E.D. La. A@3, 2000) (noting that evidence

of “actual expenditures for living expenses can be of even greater probative value” than a
seaman’s own testimony, and finding seaman had made prima facie showing as to
maintenance based on “affidavit and attached receipts” showing actual living expenses).
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and because he has not incurred anyobyttiocket costgor that care. (Pl.’s Mem. at 34
15.) Inresponse, Heiderscheid asserts bemiause the hospital that provided him medical
care could not intervene ihis workers’ compensatiortase (due to its dismissal),
Heiderscheidnight now beliable for $45,785.12, the cost of his medical care. (Def.’s
Opp’n Mem. at 6.).

As noted above, “the. .doctrine of cure obligates the shipowner or operator to
reimburse medical expenses actually incurred [by a seaman] and to ensure that the seaman
receives the proper treatment and cai@aigle v. L & L Marine Transp. Cp322 F. Supp.
2d 717, 730 (E.D. La. 2004) (citation omittetf)a seaman incurred no expense or liability
for his care and support, however, an award of cure is not warraisedson v. United
States 333 U.S. 46, 50 (1948).

Here, Heiderscheid testified-before a workers’ compensation judge and in his
deposition—that he received all the medical care he wanted related to his January 21
accident, and that he had not paid any of those medical expenségouket because his
health insurance covered the costs. (Def. Depo. at 5%Vérkers’ Comp. Testimony at
77—78.) Accordingly, he has not incurred any -aitpocket cost for healthcare, arsd
owed no cure from URSSee Johnsqgr833 U.S. at 50.

Heiderscheid’s argumettiat he $ now potentiallypersonally liable fothe medical
costspaid by his health insurer is puzzling at bdstst, there is no evidence in the record
that his health insurer has made a claim against him, by formally intervening in this case,
or otherwise. Second, tmecord is devoid of anynedical billsor other evidence of the

amount of medical expenses he incurred in connection with the January 21 incident. In the
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absence of any evidence whatsoeldRS does not oweny cure to Heiderscheidl'he
Court grants URS’s motion as to cure and, to the extent that Heiderscheid’s counterclaim
seeks cure, it is dismissed with prejudice.
3. Wages

The Court nowturns to whether URS is obligated to pay wagebleéaerscheid.
Heiderscheid argues that he is owed unearned wages for what he describes as the “definite
perod of time” between the date of his injury and the date when Heiderscheid’s temporary
shoreside work would have ended (i.e. the start of a new season on the Mississippi river).
(Def.’s Opp’n Mem. at 5-6.) URS does not respond to this claim other tlagsdd that
because Heiderscheid only sought wages for the first time in his opposition to URS’ motion
for summary judgment, he should be barred from seeking wages now. (URS Reply Mem.
[Doc. No. 75] at 11 n.3.)

The Court need not determine whether Heiderscheid is barred from seeking wages
as a procedural matter because the Court fexen if he could seek wages, he has failed
to provide any evidence as to wages to which he might be entitled. “Unearned wages are
measured from the time of the seaman’s incapacity until the end of his employment
contract.” Flores 47 F.3d at 1122 (citation omittedJhistime period could span the time
from the date of injury until the end of a particular voy&gepplicable), or some other
defined period contained within an employment contré&¢e Berg v. Fourth Shipmor
Assocs. 82 F.3d 307, 309 (9th Cir. 1996) (noting that a period of employment is often

either the length of a voyage or some other contract-based time period).
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Here, Heiderscheid was not injured while on a voyage, and the record contains no
evidence of a contract showindeiderscheidvas to be employed until a certain date.
Heiderscheid argues that the period of time for which he is owed wages stems from the
date of his injury(January 21}o the date URS resumed normal river operatianthe
spring of 2019. (Def.’s Opp’n Mem. at 6.) However, the record suggests that URS
terminated his employment on January—=28ght days after the incideridue to his
dishonesty in connection with reporting the incider8egWorkers’ Comp. Testimony at
72-73.) And it appears that he was paid from the date of the incident until the date of his
termination. $eeDefs. Depo. at 280; Workers’ Comp. Testimony at 9% age R. from
URS at 4.) Without any evidencestablishing the amount ahy unearneavages the
Court lacks sufficienevidence to award any unearned wages. Accordingly, the Court
grants URS’ motion for summary judgment with respect to wages.

Finally, the Court addresses URS’ argument that it is entitled to summary judgment
on Heiderscheid’s counterclaim that URS’ allegedly callous and willful refusal to pay
maintenance and cukearrantsan award ofunitive damages and attorneys’ feeSed
Am. Answer at 6.) [P]unitive damages and attorneys’ fees are ‘proper only when a
company’s refusal to pay [maintenance and cure] is callous and recalcitrant, arbitrary and
capricious, or willful, callous, and persistent. The shipowner must have refused to pay
without a reasonable defense and exhibited callousness and indifference to the seaman’s
plight” ” Johnson v. Am. Interstate Ins. CNo. 6:08cv-1988, 2010 WL 3802451, at *1

(W.D. La. Sept. 20, 2010).

22



CASE 0:19-cv-00242-SRN-ECW Document 79 Filed 08/25/20 Page 23 of 23

The Court finds that URS is entitled to summary judgmentHeiderscheid’s
attorneys’ fees and punitive damages claim. As an initial matter, because the Court has
found that there is no genuimesueof material fact in dispute that Heiderscheichat
entitled to maintenance and cure, this claim cannot surMaereover,Heiderscheid has
offered no evidence of callousness on the part of WRIS respect to its refusal to pay
maintenance and cure. To the contraigjderscheid testifiethat when he spoke with
URS employees about his injury, the employees sought to understand what had happened
to him andtreated him with respect at all times during the injtagorting process. (Def.

Depo. at 3233.) Furthermore, there is no evidence that URS was “lax” in investigating
his claim, or that it lacked a reasonable defense to his claim.
[Il. CONCLUSION

Based onthe submissios and the entire file and proceedings herdiR, IS
HEREBY ORDERED that Plaintiff Upper River Services, L.L.C.’s Motion for Summary
Judgment (Doc. No. 68)is GRANTED, and DefendantAndrew Heiderscheid’s
Counterclaim (Doc. No. 263 DISMISSED WITH PREJUDICE.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: August 25, 2D s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge
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