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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

ERIK A. AHLGREN, in his capacity as

assignee in the assignment for the benefit

of creditors of Ashby Farmers €o Civil No. 19-306 (JRT/LIB)
Operative Elevator Company

Plaintiff,
V. MEMORANDUM OPINION AND
ORDER GRANTING DEFENDANT'S
CHRIS BILKEY, PEG BILKEY,and MOTION TO DISMISS
TRACK AND TRAIL SAFARIS,
Defendan.

Erik A. Ahlgren, AHLGREN LAW OFFICE, PLLC , 220 West
Washington Avenue, Suite 105, Fergus Falls, MN 56537, for gdfainti

Mark G. SchroederAdam G. Chandlerand Jason R Asmus TAFT

STETTINIUS & HOLLISTER LLP , 80 South Eighth Street, Suite 2200,
Minneapolis, MN 55402, for defendants.

This case arises out of Jerry Hennessey’s unauthorized useds fitom his prior
employer, the Ashby Farmers @perative Elevator Company (the “@p”). From 2003
to 2018, Hennessey paid over $5 million of the@o's funds to himself or directly to
third parties for his personal benefit. Among others, Hennessepp#ddant Track and
Trial Safaris (“T&T”), owned by Defendants Chris and Peg Bilkiéne “Bilkeys”), with
checks from the GO®p to fund exotic hunting trips fdnimself and his wife. Upon
disaovery of the fraud in 2018, the €p ceased operations and appointed an Assignee,

Plaintiff Erik Ahlgren, to pursue claims and remedies on Wedfathe CeOp and its
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creditors. Ahlgren broughthis actionin January 2019, seeking to void the unautharize
payments to Defendants.

Presently before the Court is Defendants’ Motion to Dismiss fér dagersonal
jurisdiction under Fed. R. Civ. P. 12(B)(@nd failure to state a claim undexd. R. Civ.
P.12(b)(6). Because Defendants do not have suffiormimum contacts with Minnesota
to support personal jurisdiction, the Court will grant Defendantgion without prejudice

under Fed. R. Civ. P. 12(R)and deny Ahlgren leave to amend.

BACKGROUND

The CeOp is a grain farmers’ cooperative based in Ashby, Minnesota. (Nitice
Removal 7 1, Ex. A ("*Compl.”) 11 1, Feb. 8, 2019, Docket No. 1.) Th®gEpurchases
grain from local farmers, who are also owners of@mn and sells it to grain nmkets.
(Compl. 1 14.)

In 1989, the Cadp hired JerryHennessey, a resident of Minnesota, as its general
manager. If. § 15.) Between June 2003 and September 2018, Hennessey received ov
$5.4 million in unauthorized funds from the ©p by writing checks from the G0p to
himself and directly to third paes, includingDefendants (Id. 1116-18, 26) Hennessey
used the checks for personal bills, hoiimg@rovement projects, property purchases, and
domestic and international hunting trips unrelated to thenbssiof the G®p. (d. 117.)
Hennessey disgged his fraud from the CGOp by coding the checks as feed purchases or
other ordinary expensesld() All the checks at issue identified the-Op as the payor.

(Id. 1 19.)



TheBilkeysare a married couple domiciled in New Zeala(idecl. of Chris Bikey
(“1s C. Bilkey Decl.”) 11 2, 4, Fel28, 2019, Docket No. 13.Jhe Bilkeys havenever
owned property, done business, or maintained a bank adnddimnesota. If.  3; Decl.
of Peg Bilkey 1 3, Feb. 28, 2019, Docket No. 1Phe Bilkeys “are the founders and sole
partners” of Track and Trail SafafsT&T") , a New Zealand partnershipls{(C. Bilkey
Decl.14) T&T provides clients with guided hunting trips in&ealand and Australia.
(Id. 19 68.) T&T is not licensed to do business in Minnesota, does not have property or
agents in Minnesota, and does not maintain a bank accouminmesata. Igd. 1 5.)

The Bilkeys first metHennesseyn early 2011 at the Safari Club International
(“SCI”) convention inNevada (Aff. of Jerome Hennessey (“Hennessey Aff|'8, Sept.
13, 2019, Docket Ncb3.) According to Hennessey, while at @@11convention he and
Chris Bilkey discussed booking a hunting trip in New Zedleter that yeawith T&T.
(Id.) Hennessewlsomade a down paymensing personal funds (as opposed te@p
funds) and signed a contract for the tryghile in Nevada. I¢. 1 3, 8) The contract
contained a forunselection clause stating that any disputes regarding theacbwiould
be adjudicated by New Zealand courts under New Zealand law. . (@&dhris Bilkey
(“2m C. Bilkey Decl.”) 14, Ex. A Sept. 9, 2019, Docket No. 34 After the2011 SCI
convention Hennessey returned to Minnesota and corresportateBilkeys via email
to finalize details for the trip.(Hennessey Aff10.) Hennessey was responsible for
making his own travel arrangements for the tripd. {11.) Before finalizing the trip,
Hennessey stated he visited T&T’'s websitel viewed informatioio insurehe would

enjoy the hunt (Id.)



Between 204 and 2018, Hennessey wenttbnee more hunting trips with T&T in
New Zealand and Australiald( § 7.) These three trips are the subject of this litigation.
Hennessey paid for these three trips with seven uoamgid Co-Op checks payable to
Chris Bilkey totaling $152,500.1d. 11 3, 13.) Theontacts between Hennessey and the
Bilkeys were generally the same for the three illicit trips ag there for the 2011 trip:
Hennessey met with the Bilkeys at the SCI convention in Nevadanuary or February
each year; Hennessey made down payments and signiat contracts for the hunts each
year in Nevada; and, after returning to Minnesota, Hennessey ardesh with the
Bilkeysvia email to finalize trip details(ld. 11 9-12.)

Hennessey'’s fraud was discovered in September 2Ti8nl.{ 26.) By this time,
Hennessey had obtained a credit line of oveniiifon for the CeOp in his ongoing efforts
to conceal his fraud and cover the-Op’s expenses. (Decl. of Erik A. Ahlgren (“Ahlgren
Decl.”) T 4, Ex. C aR6-27, Aug. 26, 2019, Docket No. 41.)On February 14, 2019,
Hennessey pleaded guilty to mail fraud and income tax evadmhrat37.)

As aresult of Hennessey'’s fraud, the @p was forced to close and has been unable
to pay its debts. (Ahigren Decl. 1 3, Ex. B &f)1In December 2018, the &op executed
an assignment (the “Assignment”) with Erik Ahlgren for the bendfithe CoOp’s
creditors. [d. at 15-23) Pursuant to Minnesota Statutes, cha@@&&Gand 57, Ahigren

has committed to liquidating and administering the@os assets and may pursue any

1 The page numbers referred to in éxhibits of the Ahlgren Declaration refer to thage
numbers of Docket No. 4ds opposed tany page number that may be listed in the original
document of any exhibit



claim or remedy that could be asserted by th&®pmr by a creditor of the GOp. Compl.
19 58.) According to reports filed with the Assignment, the@whas43 creditors, most
of which are based in Minnesota. (Ahlgren Decl. | 3, Ex. 2-a23)
. PROCEDURAL BACKGROUND

Ahlgren originally brought this action in Grant County DistiCourt on January 8,
2019, alleging three Counts agaiisfendants: (Iactual fraud pursuant to Minn. Stat.
88513.44(a)(1), 513.47; (llxonstructivefraud pursuant to Minn. Sta§§513.45(a),
513.47; and (lllunjustenrichment. Compl.{128-50.) Defendants removed the case to
this Court on February 8, 2019. (Notice of Remaatal7) On February 28, 2019,
Defendants moved to dismiss for lack of personal jurisdictiosyantto Rule 12(b)(2)
and for failure to state a claim pursuant to Rule 12(b)(6). (Mot. tmiBss Feb. 28, 2019,
Docket No. 9.) The Court denied the motion to dismiss withoytigice due to a delay
in a related casé&hlgren v. Muller noting the Courtssumed T&T and the Bilkeys would
refile their motion and the Court would hear it together withnalar motion inMuller.
(Order, June 21, 2019, Docket No. 34.). Defendamtswedtheir Motion toDismiss
under Rule 12(b)(2) and 12(b)(&ind it is presently before the CouftMot. to Dismiss,
August 5, 2019, Docket No. 36.)

DISCUSSION

l. PERSONAL JURISDICTION

A. Standard of Review

Federal Rule of Civil Procedure 12(b)(2) provides that a party mag tea¥ismiss

claims for lack of personal jurisdiction. “To defeat a motion tandis for lack of personal
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jurisdiction, the nonmoving party need only make a piriatée showing of jusdiction.”

Epps v. Stewart Info. Servs. Cqrp27 F.3d 642, 647 {&Cir. 2003). “As long as there is
‘some evidence upon which a prima facie showing of jurisdictiag be found to exist,’

the Rule 12(b)(2) motion will be deniedPope v. Elabo Gmb}688 F. Supp. 2d 1008,
1014 (D. Minn. 2008) (quoting\aron Ferer & Sons Co. v. Diversified Metals Corp
564F.2d 1211, 1215 {8Cir. 1977)). The party seeking to establish personal jurisdiction
bears the burden of proof, and “the burden does not shifigoparty challenging
jurisdiction.” Epps 327 F.3d at 647. For purposes of a prima facie showing, the Court
must view the evidence in the light most favorable to the nemggarty. Westley v.
Mann 896 F. Supp. 2d 775, 786 (D. Minn. 2012).

B. Due Processand Specific Personal Jurisdiction

The Court may exercise personal jurisdiction over a dfienif doing so (1) is
consistent with the Minnesota’s loagm statute, Minn. Stat. 8 543.19, and (2) comports
with the Due ProcessClause of the Fourteenthrdendment Pope 588 F. Supp. 2d at
1014. Because Minnesota’s leagn statue extends as far the Due Proces£lause
allows, “the Court need only consider whether exercising personal juisdiover
[Defendantkis consistent with due procesdd. at 1015.

“The Due Process Clause of the Fourteenth Amendment constreftates
authority to bind a nonresident defendant to a judgment of iilscb Walden v. Fiore
571 U.S. 277, 283 (2014). “The touchstone of themoeess analysis remains whether
the defendant has sufficieAtninimum contacts with [the forum state] such that the

maintenance of the suit does not offend ‘traditionalamstiof fair play and substantial
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justice!” Viasystems, Inc. v. EBMapst St. Georgen GmbH & Co., K&46 F.3d 589,
594 (8" Cir. 2011)(alteration in original{quotingInt’| Shoe Co. v. Wasngton 326 U.S.
310, 316 (19453) “The central questiois whether a defendant has purposefully availed
itself of the privilege of conducting activities in th@rum state and should, therefore,
reasonably anticipate being haled into court theRetaaro v. Sky Ranch for Boys, Inc.
340 F.3d 558, 562 {8Cir. 2003) (citingBurger KingCorp. v. Rudzewi¢cz71 U.S. 462,
475(1985) World-Wide Volkswagen Corp. v. WoodsdrA4 U.S. 286, 297 (1980)).

Althoughpersonal jurisdiction can be general or specific, this daatsonly with
whetherDefendantshave sufficientminimum contacts to support specific jurisdiction
“The inquiry whether a forum State may assert specific jurisdici@n a nonresident
defendanfocuses on the relationship among the defendant, the forum, ahtigition.”
Walden 571 U.S.at 283-84 (internal quotatioa omitted. In addition to establishing
minimum contacts with the forum, for specific personal jurisdictorbe properthe
complainedof conduct musalsoarise out othe contactshat defendant creates with the
forum state’ Id. at 284 “[T] he plaintiff cannot be the only link between the defendant
and the forum. Rather, it is the defendastconduct that must form the necessary
comection with the forum State” for jurisdiction to be proplet. at 285.

The Eighth Circuit considers five factors in makiagpersonal jurisdiction
determination:

(1) the nature and quality of the contacts with the forum state;

2 “This is in contrast to ‘general’ or ‘all purpose’ jurisdiction, whickrmits a court to
assert jurisdiction over a defendant based on a forum connectretated to the
underlying suit €.g.,domicile).” Walden 571 U.Sat283n.6.
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(2) the quantity of the contacts with the forum state;

(3) the relation of the cause of action to the contacts;

(4) the interest of the forum state in providing a forum for its

residents; and

(5) the convenience of the parties.
Bell Paper Box, Inc..vTrans W. Polymers, Incs3 F.3d 920, 922 {BCir. 1995) (citation
omitted). “[T]he first two factors go primarily to whether minimum cotgaexist,” the
third determines whether the action arises from the contactsthe last twoexamine
reasonableess. Yellow Brick Road, LLC, v. Child86 F. Supp. 3d 855, 864 (Minn.
2014). The fivefactor testessentiallyboils down tothree:(1) whether the quality and
qguantity of the defendants contacts with the forum State edtabinimum contacts; (2)
whether the litigation arises out of those contacts; and finallgeifitst two are met, (3)
whether itis reasonable, considering the interest of the forum state and @meto the
parties, to force an owf-state litigant to defend itself in the forum stafeel3 Wright
& Arthur R. Miller, Federal Practice and Procedure 81069 (4th ed.)

C. Minimum Contacts Analysis
Ahlgren acknowledges that Defendants have never visttedesota or conducted

business in the state, but argues the Court has specificgtidgadiver Defendants’ based
on the following contacts: (1) Defendantgtendance at the SCI convention in Nevada
targeting the entire United States, including Minnesota; (2)cthracts, emails, and
acceptance of CGOp checks; (3) Defendants’ online presence; and (4) the totality of
Defendants’ contactsAhlgren also requests leave to amend if the Court finds jurisdiction

lacking. Each argument is considered in turn below.

1. SCI Convention



Ahlgrenfirst arguesdefendants purposefully availed themselves of Minndspta
attending SCI conventions in Nevaithat target the entire United States for businéss
Ahlgren puts it,“the Defendants came to tfeCl] show looking for big fish from the
United States and d¢y shouldn’t now complain that it was unexpected that they avoul
catch a big fish frorMinnesota’ (Pl.’'s Mem. Opp’n. at 17.) While logical to some extent
“a purely national advertising campaign that does not tdMuetesota specifically cannot
support a finding of personal jurisdictiénRilley v. MoneyMutual, LL(3884 N.W.2d 321,
334 (Minn. 2016)see alsdWines v. Lake Havasu Boat Mfg., |ri$46 F.2d 40, 43 {8Cir.
1988) (“The sole contact between Lake Havasu, this lawsuit, and Etae Lake
Havasus advertising of its product in a nationally distributed trpdblication which is
circulated in Minnesotalt does not appear. . that Lake Havassi advertising represents
a purposeful availment of the benefits and protections of Mitadsa.”).

Accordingly,the Courtcannot properly exercise jurisdiction based on Defendants’
attendance at the SCI convention in Nevada that targetsttteelénited States.

2. Contract, Emails, and Checks

Ahlgrenalso argusthatpersonal jurisdictios proper becaudeefendants created
“continuing relationship and obligatios’ with Hennesseyby contracting withhim,
sendingemaibk to Hennessey in Minnesota, and by accepting checks from th@epCo
Burger King 471 U.S. at 473

“But acontract with a citizen of a State alone is insufficient to estallinimum
contacts with that forum.Creative Calling Sols., Inc. v. LF Beauty Ltd99 F.3d 975,

980 (8" Cir. 2015) (citing Burger King 471 U.S. at 478) “To determine whether a
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defendant purposefully established minimum contacts witHfdhem, we must evaluate
prior negotiations and contemplated future consequences, aitimghe terms of the
contract and the partieactual course of dealing.[d.

Defendantsand Hennessegre alleged to hawexecuted threseparate contracts
go onthreeseparate hunting tridsom 2014-2018° The contracts were negotiated (if at
all) andsignedwhile both parties were in Nevada, not Minnesotéue forumselection
clause included in the contracts show the parties contesdpiasolving disputes about the
contracts in New Zealandot Minnesota

The parties’ course of dealing, howevathows that Defendantsent emailsto
Hennesseyn Minnesotato finalize detailgegarding the excursiorand accepted checks
from the CeOp. Althoughthese contactsan berelevant to finding jurisdiction when
considered alongside other, more direct cortaith the forum State, thegre insufficient
on their ow to show purposeful availmenEagle Tech. v. Expander Americas, |83
F.3d 1131, 1137 {8Cir. 2015)(noting“telephone calls, written communications, and even
wire-transfers to and from a forum state do not create sufficient contacts portamth
due procesy; see alshlgren v. LinkNo. 19305 (JRT/LIB), 2019 WL 3574598, at *4
(D. Minn. Aug. 6, 2019)noting emails, phone calls, and invoices defendant sdat
Minnesota were relevann finding specific jurisdictionwhen considered alongside

Defendant’svisits to Minnesota to promote his business).

3 Although a copy of the foruraelection clause included in the contsagas produced,
the actuatontracs at issue wereot, limiting the ability of the Court to examine the terms
of the contract. Even sthe partiesagree contracteere executed
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Accordingly, Ahlgren has not establishddefendantshave sufficient minimum
contacts with Minnesota for the Court to exercise jurisoiatinder a contract theory of
personal jurisdiction

3. Internet Contacts

Ahlgren also argues Defendants’ website confers jurisdiction. Ahlgrenesnak
similar arguments for the website contacts as he does failldged SCI convention
contacts; because the website targets the entire world, it egststdlinnesota.

The Eighth Circuifinds theZippotest instructivéwhen considering the sufficiency
of internet contacts under a specific jurisdiction analysisohnson v. Arden614 F.3d
785, 796 (& Cir. 2010). Under theZippotest, the Court applies a sliding schbsed on
the “nature and quality of commercial activity” that can bedceited via the websit®
determinethe likelihood of specific jurisdictionZippo Mfg. Co. v. Zippo Dot Com, Inc.
952 F. Supp. 1119, 1124 (W.D. Pa. 1990n one end of the scale are “interaetiv
websiteswhich allow for contract formation directly from the websitid. Interactive
websites are highly likely to confer jurisdictioiseeJohnson 614 F.3dat 796. On the
other end of the scale are “passive” websites, which merake information accessible
to users Zippao, 952 F. Supp. at 1124assive websites do not confer jurisdictikah.

The Court findsT&T’'s website is passive becaugeonly makes information
available to view and does not allow for direct séilescontract formation) Accordingly,
“[tihe websites accessibility in[Minnesota] alone is insufficient to confer personal
jurisdiction” Johnson614 F.3cat 796.

4, Totality of Contactsand Motion to Amend
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Finally, Ahlgrenappears t@argue tlat thetotality of the contacts show Defendants
ought to have anticipated being haled into a Minnesmiigt. Ahlgren points té\ftanase
v. Economy Baler Cdo argue Defendants engaged in “voluntary, affirmative economic
activity of substance” in Minnesotehich confers jurisdiction 343 F.2d 187, 197 {&Cir.
1965). The Courtdisagrees Defendantgontacts, when considered in totalitgll well
short of the “voluntary, affirmative economic activity of substdnoentemplated in
Aftanase There,a foreignfarm-equipment company shipped balers directly to residents
of Minnesota, sold replacement parts in Minnesota, and sechures advertising its
products into the State.ld. Here, as noted, Defendants never shipped pradtat
Minnesota, never sold their services within Minnesota, and ndverteged directly in the
State. Aftanaseprovides no help to Ahigren.

In sum, the only linlbetween Defendants and Minnesajgears to belennessey.
This is insufficient to establish minimum contacts that corhvith due process.Ct.
Walden 571 U.S.at 285 (“[T] he plaintiff cannot be the only link between the defendant
and the forurf). And because the parties have already engaged in jurisdiatiigoaiery
and Ahlgren does not present any proposed amendment thaicaoeilthe jurisdictional
flaw, granting Ahlgren leave to amend the pleading would beefudlbses.com Sednc.
v. Comprehensive Software Sysc., 406 F.3d 1052, 106566 (8" Cir. 2005) The Court
will therefore grant Defendantdotion to Dismissfor lack of personal jurisdiction
pursuant to Rule 12(b)(2nd need not considethetherAhlgren has failed to state a claim

underRule12(b)(6).
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ORDER
Based on the foregoing, and all the files, records, and proceedings, KErS
HEREBY ORDERED that Defendants’Motion to Dismiss [Docket NA6] is
GRANTED without prejudice.

LET JUDGMENT BE ENTERED ACCORDINGLY.

DATED: February 3, 2020 J0fin . (ki
at Minneapolis, Minnesota. JOHN R. TUNHEIM
United States District Judge
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