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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Creekview of Hugo Association, Inc., File No. 19-cv-0487 (ECT/TNL)
Plaintiff,

V. OPINION AND ORDER

Owners Insurance Company,

Defendant.

Adina R. Bergstrom, Kayla MCottier, and Brend®. Sauro, Saro & Bergstrom, PLLC,
Oakdale, MN, for Plaintiff Creekew of Hugo Association, Inc.

Brock P. Alton, Gislasor& Hunter LLP, Minneapolis, MN, for Defendant Owners
Insurance Company.

The multi-building Creekview of Hugo Tamhomes complex (the “Property”) was
damaged by a large wind and hail storm on Line2017. At the time of the storm, the
Property was insured under a policy issiigdDefendant Owners Insurance Company.
Owners and the Property’s homeownessagiation, Plaintiff Creekview of Hugo
Association, Inc. (“Creekview”), dispute thenount currently owed under the policy, even
following an appraisal conductg@airsuant to the policy and Minnesota statute. Creekview
filed a motion in Washington County DistriCourt seeking confirmteon of the appraisal

award and an order requiring Owners to {heey$374,838.63 Creekview contends was still
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owed under the appraisgblus pre-award and post-award netst, costs, and fees. Owners
removed to federal court on thasis of diversity jurisdiction, which exists here because
the Parties are of diverse citizenship dahd amount in controversy well exceeds the
$75,000 threshol#l.SeeECF No. 1 at 3—4; 28 U.S.C. 83&a). Creekview's motion will
be granted in part and denied in part.
I

The Parties seem to agree on the broatline of the facts: The Property was
damaged by wind and hail on June 11, 20/&m. in Supp. at 3 [EF No. 4]; Mem. in
Opp’n at 3—4 [ECF No. 9]. At the time, &&kview was covered under an insurance policy
issued by Owners that coverttge replacement cost of justckua covered loss. Mem. in
Supp. at 3; Mem. in Opp’n at 3-gee alscCottier Aff. Ex. A at BROO 02 01 87 (“Policy”)
at 12 [ECF No. 5-1 at 47-67].

The policy provides that, igeneral, Owners “will nopay on a replacement cost
basis for any loss or damage [u]ntil the lost or damaged prepy is actually repaired or

replaced; and . . . [u]nless the repairs grlaeement are made as soon as reasonably

1 After Creekview filed its motion, Ownersade a partial payment that brings the
amount Creekview says is cuntly owed to $354,564.68SeeReply Mem. at 19 [ECF
No. 15].

2 Because of the procedural history aktbase, no traditional complaint was filed;
rather, Creekview filed a motion to confirm thepraisal award in state court, pursuant to
state law, and Owners removed. The Cowtdfore treats Creekview’s motion to confirm
the appraisal award as the complaint for the purposetefrdming whether jurisdiction
exists. SeeReport and Recommendation aEslen Homeowners Assoc., Inc. v. Am. Fam.
Mut. Ins. Co, No. 15-cv-3527 (RHK/HB) (D. Min. Dec. 22, 205), ECF No. 29R&R
adopted(D. Minn. Jan. 11, 2016), ECF No. 30.
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possible after the loss or damage.” Policylat13. But even ithe insured initially
“make[s] a claim for loss or daage . .. on an actual cash value basis instead of on a
replacement cost basis,” it may—and here, Creekview did—subsequently “make a claim
on a replacement cost basikit does so timely.ld. at 12. When a claim proceeds in that
manner, Owners follows a two-step claims-pagtrgrocess: first, it issues payment for
the actual cash value of the loss—that is, placement cost minus depreciation—and
then, after repairs are complete, it issuesamount withheld for depreciation, called the
“recoverable depreciation” or &preciation holdback.” Menm Supp. at 3 (citing Policy
at 12);see alsdMlem. in Opp’n at 4. The policy pa Owners’ obligation on replacement
cost at either the amount actually spent fmaneor replace the damaged property or the
cost to repair or replace the damaged propsitly other propertyf comparable quality
and used for the same purpose, whiehes less. Policy at 13.

Creekview opened a claim with Ownerslame 19, 2017. Cottier Aff. Ex. B [ECF
No. 5-1 at 69]. Owners retained an indagent adjusting firm, Moe & Nevins, which
determined that the replacement cost ealtithe damage wa51,196,299.26SeeCottier
Aff. Ex. C [ECF No. 5-1 at 71]. On Augug9, 2017, Owners issued Creekview a check
for $832,684.96—to cover the actual cash gahi the loss, as determined by its own
adjuster, minus Creekview'$25,000 deductible-and confirmed that an additional
payment for recoverable depreciation could kd péier Creekview completed its repairs.
Cottier Aff. Ex. D [ECF No. 5-1 at 73—-76]. BCreekview’s repair contractor, Lincoln
Hancock Restoration, estimdtahat the replacement cost value of the damage was

$1,654,913.44, which was arousdi50,000 more thatie replacement cost value assigned
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by Moe & Nevins® When the Parties faitl to agree on the amount of loss, Creekview
invoked the policy’s appraisal clause, which provides:

2. Appraisal

If we and you disagree on the amoahltoss, either may make

written demand for an appraisaltbg loss. In tis event, each

party will select a competent and impartial appraiser. The two

appraisers will select an umpirdf they cannot agree, either

may request that selection bedrdy a judge of a court having

jurisdiction. The appraisers will state separately the amount of

loss. If they fail to agree, thewill submit their differences to

the umpire. A decision agre&alby any two will be binding.
Policy at 11; Alton Decl. Ex. 2 [ECF No. 40at 2]. Creekview’'s request was dated
May 25, 2018, but was not receivieg Owners until Jiy 3, 2018. CompareAlton Decl.
Ex. 2with Alton Decl. Ex. 3 [ECF Nol0-1 at 3]. No evidende the record suggests the
reason for this lag, although at oral argun@whners’ counsel stated that it was the result
of a delay between when he received the @sjand when he trangted it to Creekview.

On July 13, 2018, Owners requested tBatekview provide proof of loss, and

reiterated that request severmaore times before Creekvieprovided an itemized and
sworn proof-of-loss statememn October 11, 2018.SeeAlton Decl. Exs. 3—7 [ECF
No. 10-1 at 3—-93]. On October 30, 2018 #ppraisal panel—the appraiser each Party

selected, along with the umpire selectedhmse two appraisers—conducted the appraisal

3 Creekview says that the differencetire replacement costilues calculated by
Lincoln Hancock and Moe & Neviris $442,744.58. Mem. i8upp. at 5. And this same
figure appears in a chart filed by Creekvieemparing the duelp repair estimatesSee
Cottier Aff. Ex. C. But a different row on @h same chart also lists the difference as
$458,614.18. There is no explanation for this discrepancy. Subtracting Moe & Nevins’s
estimate of $1,196,299.26 from Lincoln Hanok’'s estimate of $1,654,913.44 yields a
difference of $458,614.18. This differenceénsnaterial in light ofthe eventual appraisal
award.



and awarded Creekview a total replacement 0b6§1,499,354.52, with an actual cash
value of $1,124,515.8%Cottier Aff. Ex. F [ECF No. 5-at 80-81]. The panel transmitted
the appraisal award to the Parties that same Qattier Aff. Ex. G [ECF No. 5-1 at 83].
The award listed an actual cash value and acepient cost value feach of the eighteen
buildings at issue, as well as for “generatditions” at the Propertygut did not otherwise
itemize values for partidar types of damagee @, it did not identifyspecific values for
elements of roofing, gutters, siding, etc., eithespecific buildings or for the Property as
a whole). Cottier Aff. Ex. F.

Creekview understood the policy to requdavners to make full payment within
five days after the appraisal award was issgedMem. in Supp. ab (citing Minn. Stat.
8 72A.201, subd. 5(5nd policy endorsements specificMinnesota); when Creekview
had received no furthgayment within that time, it seatletter dated November 9, 2018,
requesting that Owners pay the total rephaent cost plus pre-award and post-award
interest,seeCottier Aff. Ex. H [ECF No. 5-1 at 85-86]. Creekview’s position was that it
was entitled to the total replanent cost because all réqgahad been completed—or
“substantially complete[d]"—at #htime of the appraisal. Me in Supp. at 5-6; Elert
Decl. 1 3 [ECF No. 17]. Ownervidently disputed that pointSeeMem. in Opp’n at 5.
At the appraisal, Owners’ adjesthad determined that, conyyao Creekview's assertions,
some repairs had not yeedn completed. Alton Declff 10 [ECF No. 10]. On
November 16, 2018, it mailed Creekviewcheck for $266,830.93, representing the
difference between the actual cash value de@by the appraisal panel and the payment

previously issued by Owner&eeCottier Aff. Ex. | [ECF No. 51 at 88-89]. In the letter
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enclosing the check, Ownergjtested that Creekview notmesit the checkpending the
potential modification by the appraisal pandt’ Ultimately, the award was not modified,
and on November 29, 2018, @ers advised that Creekvieguld deposit the checlSee
Cottier Aff. Ex.J [ECF No. 5-1 at 91-95].That still left Creekview without the
$374,838.63 portion of the appraisal aweepresenting recoverable depreciation.

In furtherance of its position that all reqggaat the Properthad been completed,
Creekview provided Owners with a copy @December 19, 201iivoice from Lincoln
Hancock describing a total of $1,499,354.52[&jtorm damage repairs completed per the
appraisal award,” and seeking payment for the unpaid balance of those repairs. Cottier
Aff. Ex. E [ECF No. 5-1 at 78]; Mem. in Supat 6; Mem. in Opp’n at 5. Moe & Nevins
undertook reinspection in egrdanuary 2019. Alton DedEx. 9 [ECF No. 10-1 at 103—

04]. Following the reispection, it exchanged several @saith Creekview’s contractor
about a number of repairs it did not believd baen completed,thbugh Moe & Nevins's
specific concerns were unclear and it wasgweral respects, unresponsive to Creekview's
contractor’s requests for clarificatioeeAlton Decl. Ex. 8 at 1-6 [EF No. 10-1 at 94].

Meanwhile, on February 5, 2019, Creekvi?d a motion in Washington County
District Court to confirm the appraisal awanad for entry of a judgment awarding interest,
costs, and fees. ECF No. 3. Two days later, on February 7, 2019, Moe & Nevins issued a
supplemental report to Owners documenting, timaits opinion, sev&l repairs remained
incomplete. Alton Decl. Ex. 9It had been unable to reinspect the roofing repairs at the

Property due to weatheonditions. Alton Decl. Ex. 10 [B No. 10-2].0On February 27,



2019, with communications continuing ang the Parties, Owners’ adjuster, and
Creekview’s contractor, Owners removed ttase to federal court. ECF No. 1.

As the Parties continued briefing Creewv's motion in federal court, Owners
issued a partial depreciation payment$@0,273.95 on March 20, 2019, bringing the
amount of unpaid recoverabdiepreciation to $354,564.68. Bergstrom Aff. Ex. R [ECF
No. 16-1 at 159-68]. That payment wasdthon Moe & Nevins'’s reinspection and its
itemized calculations, and it did not includeyadepreciation holdbaalelating to repairs
that Owners did not believe had been completethat, due to weather delays, it had not
yet been able to verify to its satisfactida.; see alsdAlton Decl. Ex. 10; Mem. in Opp’'n
at 6; Elert Decl. Ex. B [ECF No. 17-1 at 1&28]. For example, the supplemental payment
did not include payment for any depreciatimidback for roofing oroofing components,
satellite-dish recalibration, two overhead dgdwo windows, someumber of aluminum
gutters and downspouts, sidiag one building, or chimney pa. Elert Decl. Ex. A at 4—

5 [ECF No. 17-1 at 2-16]. Creekview’s cadtor maintains that many of these repairs
have indeed been completed, but the recoatl lsast ambiguous &swhether some items
have been repaired or repdal to Owners’ satisfactionid. Creekview now seeks an order
awarding it the unpaid balance of the entire afgail award, plus interest, costs, and fees.
ECF No. 18.

Il

As an initial matter, the Parties disagad®ut which response brief the Court should
consider with respect to Owrggopposition to the motionWhen Owners removed, it filed

Creekview’s motion papers in federal coltit not its own oppatson to Creekview’s
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motion, which it had filed in stateourt the day before it removedGee generalfeCF
No. 1; Bergstrom Aff. Ex. P at 28 [ECF No. 16at 2—-28]. Accordingly, on March 11,
2019, the Court ordered Owners to filenyaopposition to Creekview’s motion on or
before . .. March 13, 2019.” ECF No. &atOwners filed its opposition by that date, but
it was not the same opposition it had filed in state cdDdmpareMem. in Opp’n [ECF
No. 9] (federal-court briefjvith Bergstrom Aff. Ex. P [ECF Ndl6-1 at 2—-28] (state-court
brief). The differences, however, are minimad consist primasil of one new exhibit
and one new sentence describing Moe & Neésiassessment, based on its reinspection,
that only a small portion of éhdepreciation holdback coulte paid as of late March
2019—after Owners’ state-courtgsition brief had been filedseeMem. in Opp’'n at 3,

6; Alton Decl. Ex. 10. Creekew suggests thatélse minimal updates were improper and
requests that the Court strike Owners’ fedemlrt brief, deciding the motion based only
on the arguments and evidence contained istage-court filings. Reply Mem. at 6-7
[ECF No. 15].

The Court declines Creekviésvrequest and will consider Owners’ federal-court
filings made in connection witthis motion. Owners may ha created some procedural
confusion when it did not file itsriginal brief in federal court at the same time it removed
the case, but the Court did not explicitly or@exners to file the exact same brief it had
filed in state court, and Owners therefore isinatiolation of the Cart’s briefing order.
SeeECF No. 8 at 2 (orderinthat “Owners must fileany opposition to Creekview’'s
motion” by the deadline (emphasis added)).rtlkermore, this motion presents a fairly

unusual situation in which ginly pertinent facts—how much Owners has paid Creekview,
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and when, and why—have coniad to develop in the montksice Creekview first filed
its motion to confirm the appraisal award state court. Creekview acknowledges as
much—it filed the March 20 check constitutiagpartial depreciatiopayment and recent
email correspondence ashébits to its reply. SeeBergstrom Aff. ExR; Bergstrom Aff.
Ex. S [ECF No. 16-1 d@70-72]; Bergstrom # Ex. V [ECF No. 16-1at 182-91]. To the
extent that Owners’ oppositidmief includes changes basedd®velopments that occurred
after it filed its state-court brief, it is morertsistent with “the jusspeedy, and inexpensive
determination” of this matter twonsider that information at thisne. Fed. R. Civ. P. 1.
11

This matter is before the Court on the basi diversity jurisdiction. Minnesota’s
substantive law therefore appliedanna v. Plumer380 U.S. 460, 465(1965). Because
the Court’s role in this diversity action isitderpret the state law of Minnesota, it is bound
by the decisions of the Minnesota Supreme Cobltian. Supply Co. v. Raymond Carp.
472 F.3d 524, 534 (8th Cir. 2006). “When aa's highest court has not decided an issue,
it is up to this court to predict how the stat highest court would resolve that issue.”
Continental Cas. Co. v. Adnce Terrazzo & Tile Co462 F.3d 1002, 1007 (8th Cir. 2006).
When the decisions of a staté$ermediate appellate courtgsent “the best evidence of
what state law is,” those decisions constitpgrsuasive authorityhat this Court will
follow. Id.

A
The Parties dispute whether, under Minnesawg appraisal awards are reviewed

under the Minnesota Uniform Arbitration A@s Creekview contends) or under a system
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of common-law arbitration that survives fran era before Minnesota’s adoption of the
uniform act (as Owners contendsgeeMem. in Supp at 7; Mem. in Opp’n at 6-9. The
resolution of that dispute f@otentially relevant to, if natecessarily dispositive of, other
arguments the Parties make with respect eeldriew’s motion, as dcussed below. The
specifics of those other arguntemran be set aside for the ment to focus on the broader
guestion of whether the Minnesatimiform Arbitration Act applies.

Owners strenuously argues that the Misota Uniform Arbitration Act does not
apply to the review and confiration of appraisal awards. Khein Opp’n at 7-14. That
position conflicts with numeraudecisions by the Minneso@ourt of Appeals spanning
more than three decadeSee, e.g.David A. Brooks Enterps., Inc. v. First Sys. Agencies
370 N.W.2d 434, 435 (Minn. Ct. App. 19855(hce appraisal awards are to be treated as
arbitration awards, the same standafdeview applies.” (citation omitted)\esledahl
Farms, Inc. v. Rain & Hail Ins. Serv., IndNo. C2-96-1049, 1996 WL 722101, at *2
(Minn. Ct. App. 1996) (“The ppraisal provision of the partiesbntracts necessitated that
the district court construe the camtt to provide for arbitration.” (citin@avid A. Brooky);
QBE Ins. Corp. v. Twin Homes©Bifench Ridge Homeowners AssAT8 N.W.2d 393, 398
(Minn. Ct. App. 2010) (“Appraisal decisiorare subject to MinnStat. § 572.08-.30
(2008), the arbitration statute.” (citirigavid A. Brooky; K & R Landholdings, LLV v.
Auto-Owners Ins.907 N.W.2d 658, 664 (Minn. CApp. 2018) (rejecting the argument
that appraisals are not arbitrations govelmethe Minnesota Arbitteon Act). The Eighth

Circuit has recognizeds much, observing in its recent decisiotdarll v. Auto-Owners
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Insurance Cothat “[tlhe Minnesota Uniform Arbitition Act applies to the review and
confirmation of appraisal awards in insuranc@diss.” 879 F.3d 293, 295 (8th Cir. 2018).

That is not to say that Owrseis unreasonable in arguing that appraisal awards are
a form of common-law arbitration not conteal by the Minnesota Uniform Arbitration
Act. It cites, for exampldDufresne v. Marine Insurance Ca 1923 Minnesota Supreme
Court decision evaluating a challenge to the validity of an appraisal against the procedural
rules that applied to common-law arbitratioddem. in Opp’n at citing 196 N.W. 560,
561 (Minn. 1923)). Owners alselies heavily on a footnote andissent authored by Justice
G. Barry Anderson ifPoehler v. Cinainati Insurance Cadistinguishing appraisals from
arbitration. Mem. in Opp’n at 11 ifmg 899 N.W.2d 135, 148 n.4 (Minn. 2017)
(Anderson, J., dissenting) (“Often, and umdmately with resultingonfusion, the terms
‘appraisal’ and ‘arbitration’ are used intbangeably.” (citation omitted))). But the
majority decision inPoehler necessarily rejected the distinction Justice Anderson
identified. See899 N.W.2d at 140-41. In the absence of lsiiynesota Supreme Court
decision from the modern era specificabyldressing whether appraisal awards are
reviewed as a form of common-law arbitration or under the Minnesota Uniform Arbitration
Act, the best evidence availa is the long line of precedt from the Minnesota Court of
Appeals and the Eighth Circuit’s reliance twde state-court decisions. This Court will
not deviate from that authority.

B
The Parties do not seem to seriously disaghat, at some point, Owners must pay

Creekview the $354,564.68 in depreciation holdback that remains unpaid following the
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supplemental payment Owners issued in March 2019. Nor could Owners reasonably
contend otherwise. After all, subject t@tpolicy limit, the policy caps Owners’ payment
obligation at either the replacement coghef Property or the amount Creekview “actually
spen[t] that is necessary to repair or replaee. . . damaged propgf’ whichever amount

is less. Policy at 13. The appraisal deteedithat the Property’s replacement cost totaled
$1,499,354.52. Cottier Aff. Ex. F. And thatammt is at least equtd, and (if Creekview
elects to address any repairs not coveredhay appraisal award) possibly less than,
whatever amount Creekview malgimnately spend on repair$SeeCottier Aff. Ex. E. The
undisputed evidence establisitbat by December 29, 20X8reekview had already spent
up to the entire appraisal avd repairing the Propertyld. Any further repairs by
Creekview would be at its owexpense. Thus, regardlefsvhether Creekview does any
more work making the repairs Owners segmain undone, Ownersill be on the hook
for the appraisal award’s full replacement cembner or later. But whether Owners must
pay sooner or whether it mayypkater is disputed here. &gfically, the Parties disagree
as to whether the policy’s trigger for paymenteglacement cost vadu—that is, the actual
repair or replacement of the damaged propsdgPolicy at 13—has occurred.

It has. Suppose for a moment that Ownec®rrect that, for example, two overhead
doors have ndieen replacedSeeElert Decl. Ex. A at 4. loes not want to pay Creekview
for what Owners believes isgleplacement cost of those doantil after those doors have
in fact been replaced, and it agguthat it is not required to ¢o under the pizy. But the
appraisal award did not indicate that those specific doors were included in the replacement

cost it awarded and did not itemize a replacemest for those doorsCottier Aff. Ex. F.

12



Rather, it awarded a single, aggregated rephent cost and a single, aggregated actual
cash value for each affectedilding at the Property, witlseparate values awarded for
general conditions at the Propertg. Creekview has now spent at least the entire amount
of the replacement cost awarded to repagr Pinoperty. Cottier Aff. Ex. E. Neither the
appraisal award nor the policy permits Ovgieor the Court—to srulate about which
repairs the appraisal award was intendeccdwer, or in what amounts, as Owners’
argument here would requiré&seeHerll v. Auto-Owners Insurance GdNo. 15-cv-3104
(MJD/FLN), 2018 WL 4759833, at *5 (D. Min©Oct. 2, 2018). Accordingly, Owners
must now pay the unpaid balance of theaepiment cost value awarded at appraisal.
C

Owners admits that, undBoehler 899 N.W.2d 135, it owes Creekview pre-award
interest. SeeMem. in Opp’n at 14. Under Minn. &t § 549.09, subd. 1(b), “[e]xcept as
otherwise provided by contract or allowbyg law,” pre-award interest on an appraisal
award begins accruing “from the time oétbommencement of the action or a demand for
arbitration, or the time of a written notice o#ich, whichever occurs first.” That statute
further provides that interegenerally will not be awarded @wards for future damages.
Id. With respect to pre-award interest, thetiéardispute the date avhich interest began
to accrue and the amouwrt which it accrued.

1

The Parties agree that because Creekemwmenced this action after the appraisal

award, the date on which this action was comrmadmould not possiblge the correct start

date for the pre-awaidterest calculationSeeMem. in Supp at 13; Mem. in Opp’n at 16.
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Accordingly, the onlypossible start dates are either thate on which Creekview submitted
written notice of its claim or the tlaon which it demanded apprais&eeMinn. Stat.

8§ 549.09, subd. 1(b). The Parties disagabeut the precise tiaon which Creekview
might be said to have demded appraisal—wheth#&ay 25, 2018, when it sent Owners a
demand for arbitration; or JuB;, 2018, when Owners receiviégdor some later time once
the demand became (in Owners’ view) timeBeeAlton Decl. Exs. 2-3; Mem. in Opp’n
at 19-20. Because Creekvipwovided Ownersvith written notice of its claim before the
earliest possible date on whitttcould have been found teave demanded appraisal, the
Court need not pinpoint the exactelan which its demand was made.

The statute does not define what it nedao give “written notice of claim.”
Creekview contends it submitted ftgritten notice of claim” to Owners about a week after
the storm, on June 19, 2017, when Creekigensurance managanformed Owners by
email that it needed to opea claim stemming from hail dag®that occurred on June 11,
20174 SeeCottier Aff. Ex. B; Reply Mem. at 130wners contends that Creekview did
not provide “written notice o€laim” until more than a year later, on October 11, 2018,
when it provided Owners a proof of losSeeAlton Aff. Ex. 7; Mem.in Opp’n at 20.

Minnesota courts have ndefined precisely what cotitsites a “written notice of
claim” in the context of an insurance disputetsas this one, agaleaving this Court in

the position of predicting hotthhe Minnesota Supreme Courbwd resolve that issué&ee

4 Owners incorrectly characterizes Creekvias seeking interest from the date of
loss. Mem. in Opp’n at 20Creekview states explicitly thdtseeks interest from the date
on which it emailed Owners tipen a claim for hail damage. Mem. in Supp. at 13; Reply
Mem. at 13.
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Continental Cas. Cp462 F.3d at 1007. Minnesota courgs/e observed in other contexts
that although 8§ 549.09 “does not prescrthe content of the time,” such notice is
“sufficient . . . when ainsurer ‘bec[omes] aware of [tiesured’s] injuries’ via a letter,”
because that communication sparks the imsur@affirmative duty to inquire into the
particular benefits that the [insureds] wetaiming and to provide [them] with a position
on their claim.” Indep. Sch. Dist. 441 v. Bunn-O-Matic Cordo. C0-96-594, 1996 WL
689768, at *10 (Minn. Ct. App. Dec. 3, 199@econd, third, and fourth alteration in
original) (quotingHiggins v. J.C. Penney Cas. Ins. C413 N.W.2d 189, 191-92 (Minn.
Ct. App. 1987)). Various decisions within thestrict of Minnesotéhave considered what
constitutes “written notice of @im” for purposes of pre-juaigent or pre-award interest,
concluding that the phrase unambiguouwstygl “simply means a demand for payment (or
other similar assertion) contained in a writingsen. Mills Ops., LLC v. Five Star Custom
Foods, Ltd. 845 F. Supp. 2d 975, 978 (D. Minn. 20123 also Flint Hills Res. LP v.
Lovegreen Turbine Servs., Inblo. 04-cv-4699 (JRT/FLN), 2008/L 4527816, at *9 (D.
Minn. Sept. 29, 2008) (“Minnesota courtsvbarequently described the required notice
under Minn. Stat. § 549.09 as a dewhdor payment.” (citations omitted)).

It is clear that, under Minnesota lawwaitten notice of claim need not identify a
specific amount of damages sought to trigger pre-award interest; ththissue is whether
the defendant “could have determined the amhofiits potential liability from a generally
recognized objective standard of measuremeBtuhn-O-Matic Corp.1996 WL 689768,
at *10 (quotingSolid Gold Realty, Inc. v. Mondrg99 N.W.2d 681, 684 (Minn. Ct. App.

1987)). In the unpublisheBunn-O-Maticdecision, the Minnesota Court of Appeals
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considered the sufficiency of notice providada pre-suit letter from the plaintiff school
district’'s insurer to Bunn-O-Matic, the manufaeuof a defective electric coffeemaker.
See id. In the letter, the insurénformed Bunn-O-Matic thad defective coffeemaker had
caused the plaintiff's high-sobl building to be destroyedly fire, and that the damages
were not yet undetermined but that a form@mand would be forthcoming when a final
calculation of damages was availabl@g. The Minnesota Court of Appeals found that this
notice was sufficient to trigger pre-judgmanterest because it ade@d Bunn-O-Matic “of
the claim against it and the extent of dansdgethe destruction of the school—from which
Bunn-O-Matic “could have deteinmed its potential liability.”1d.

Here, Creekview’s insurance managgormed Owners on June 19, 2017:

Good afternoon,

| need to open a &im for this commuity. Below are the
details:

DOL: 6/11/17
Cause: Hall

Please have the assigned adjustor contact me and let me know
the claim number once you have record of it.

Thank you[.]
Cottier Aff. Ex. B. The onlyreason an insured would opanclaim with its insurance
carrier is that it believed its loss was covered under the applicable policy and that it claimed
some amount of payment from thesumer for the damage. As iBunn-O-Matic
Creekview’s email notified Owners of itss®, the fact that it was making a claim under

the policy, and the cause of the damage Xhalhough general, the email’s reference to
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the “community” at least suggested that theeekof the damages was not confined to a
single building but tahe townhome complex as a wholensar to the extent of damage
described by the insured’s letterBunn-O-Matic Seel996 WL 689768, at *10. From
that information, Owners could havdetermined its pential liability. See id.
Consequently, Creekview'side 19, 2017 email to Ownespening the claim constituted
a demand for payment that is sufficiently specific uiglamn-O-Matic

This conclusion is further informed by the Minnesota Supreme Court’s decision in
Poehler which cited favorably t@ Report and Recommendation issued by Magistrate
Judge Hildy Bowbeer iden Homeowners Association¢liv. American Family Mutual
Insurance Cq. No. 15-cv-3527 (RHKAB) (D. Minn. Dec. 22,2015), ECF No. 29
(hereinafter Eden R&R”), R&R adopted(D. Minn. Jan. 11, 2016), ECF No. 3(Gee
Poehler 899 N.W.2d at 143Poehlerobserved that ikkden Magistrate Judge Bowbeer
recommended awarding pre-award interestrffithe date on which éhinsured provided
written notice of its clan to the insurer.”ld. (citing EdenR&R at 16). The Report and
Recommendation does not state explicitly thatas using the date on which the plaintiff
informed its insurer that was opening a claim, but givéimat Magistrate Judge Bowbeer
recommended awarding pre-judgment interegirbeng only two days after the date of
loss, that is the obvious conclusiorfseeEden R&R at 2 (identifying date of loss as
August 6, 2013), 16 (using Augu8, 2013, the date on whithe plaintiff “gave written
notice of its claim” to its inswer as the start date for pre-award interest). No paigan
objected to Magistrate Judddowbeer’'s Report and Recommendation, and Judge Richard

H. Kyle accepted it in full.Poehlefs favorable treatment &denwith respect to the start
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date for pre-award interest in this respect is not bindinthisnCourt because there, the
Minnesota Supreme Court held that “theygering-event issue . . . [was] not properly
before [it]”, and thusPoehler did not have reason to eithadopt or rejectEderis
determination that an insuredhotice to an insurer thatvitas opening a claim constituted
“written notice of claim” for the purposef calculating pre-award interestPoehler
899 N.W.2d at 140 n.2. Buyarticularly when considerealongside the analysis of the
Minnesota Court of Appeals Bunn-O-Mati¢ the Minnesota Supreme Court’s favorable
discussion oEderis approach represents persuasive authority.

A different rule or result would invite bitrary line-drawing by courts. Because
Minnesota courts have been clear that aypsged not demand a specific dollar amount to
trigger pre-award interest, expecting Creekviewdo more than infon Owners that it was
opening a claim for hail damage but someghshort of making a specific monetary
demand would require the Court to identifyms® intermediate level of specificity not
suggested by the statute, Minnesotseckaw, or even Owners’ briefCf. Buskey v. Am.
Legion Post #27110 N.W.2d 9, 15, 17 (Minn. 20L@ejecting defendant’s argument that
the Minnesota Civil Damages Act’s actual-ietprovision requires that a defendant have
notice of “certain indispensablects” in order to have “[ajwal notice of sufficient facts
reasonably to put the [defendant] on notica gfossible claim,” sayig that, “[h]ad the
Legislature wanted to specify and mandate vital components of actual notice . . . it
could have done so” gpting Minn. Stat. § 340A.802, suhb®) (other citation omitted)).
Should Creekview have provided an estedarange of damages? Would a range of

somewhere between $800 and $5 million hae been sufficiently specific to trigger pre-
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award interest? Should it have set a floor oastsmated damages, even if it could provide
no estimated ceiling on damages yet to be detewl?irif that would benough, then didn’t
Creekview, by opening a claim under a policgtma $25,000 deductid, implicitly tell
Owners that it was claiming at least $25,000rD#lamages, with an upper end that was
yet unknown? This line of @stions may seem absurd, but if Owners is correct that
opening a claim under the policy is not suffitieo trigger pre-award interest, insureds
would be incentivized to make absurdly noesific and unsupportieplaceholder demands
which courts would then be required tssass under Minn. Stat. § 549.09, without any
meaningful standards against which to asiem®. A better approacbecause it is less
likely to result in inconsistent and arbitraagljudications and is truer to Minnesota case
law addressing the triggering datader Minn. Stat. 8 549.0% that pre-award interest
began accruing when Creekvi@pened its claim, becauseatmotice triggered Owners’
“affirmative duty to inquire into the particuldenefits that [Creekview was] claiming and
to provide [it] with aposition on [its] claim,'Bunn-O-Matic Corp.1996 WL 689768, *10
(quotingHiggins 413 N.W.2d at 191-92), and allow@dners to “determine[] the amount
of its potential liability from a generally regnized objective standard of measurement,”
id. at *10 (quotingSolid Gold Realty 399 N.W.2d at 684), such as through claim
adjustment.

Accepting Owners’ argument would alsocearage gamesmanship by insurers.
Here, the policy only requires Creekview timit proof of loss if and when requested by
Owners. Policy at 11 (in a section entiti&lties In The EvenOf Loss Or Damage,”

requiring Creekview to, “[a]t [Owners’] reqsg give us complete inventories of the
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damaged and undaged property. Includguantities, costs, valuesid amount of loss
claimed.”). If Owners’ interpretation of MinrStat. 8§ 549.09 is correct, and an insured
must submit a proof of loss before pre-awarenest is triggeredyolicy provisions like
this one would allow isurers to largely control whethand when pre-award interest is
triggered by a written notice of claim from arsured that is in fililcompliance with the
terms of its policy. By simlp not asking for proof of Iss, or delaying such a request,
Owners could substantially ke, or possibly avoid altodfeer, its pre-award interest
obligations. That result would lireconsistent with the twin pposes of pre-award interest:
compensating the pldiff for the loss of use of thenoney and promoting settlement.
Burniece v. lll. Farmers Ins. Co398 N.W.2d 542, 544 (Minn. 1987).

As Owners points out, at least two dewms in this District have reached the
opposite result, finding that similar communications to insurers do not constitute written
notice of claim under Minn. Stat.5819.09. The district court iHerll concluded that an
email to the plaintiff's insurance carrier “gohly gave notice to Defalant that [Plaintiffs]
believed they had a claim under their homeavengolicy, and . . . initiate[d] the claims
process. Plaintiffs did not demand paymenhaemail as it is elar no determination was
made that they had a covered loss at time.” 2018 WL 4759833, at *4Herll relied in
part on the decision following remand housing and Redevelopment Authority of
Redwood Falls v. Housing Authority Property Insurafid@edwood I1), where the court
held that pre-award interest began to aeaon the date the insured demanded appraisal
because the insured’s email and signedperty-loss notice “dfl] not demand any

payment” and because there wasother evidence in the recartlthe first date on which
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such a demand was madeedwood || No. 14-cv-4741 (PAM/HB), 2017 WL 5197135,
at *2 & n.2 (D. Minn. Nov. 8, 2017). But neithéRedwood Il nor Herll cited
Bunn-O-Mati¢ andHerll did not citePoehlefs seemingly favorable treatment Btlen
both of which this Court findt be persuasive in pretileg how the Minnesota Supreme
Court would likely interpret MinnStat. 8 549.09’s referenceddwritten notice of claim.”
Accordingly, pre-award interest will be avded for the time pexd beginningJune 19,
2017.

2

Creekview argues that pre-award interest khba calculated othe total appraisal
award. Mem. in Supp. at 12Dwners argues, first, thatt@rest should not be awarded on
depreciation holdback because that moneyoisowed until repairs are completed; and
second, that its initial paymenf $832,684.96 should aldme excluded in calculating
pre-award interest. Mem. in Opp’n at 20—2& to Owners’ firsargument, the Minnesota
Supreme Court’s decision Poehlerrequires that the depretian holdback be included
in the interest computationBut as to its second arguntgthe purposes of pre-award
interest under Minn. Stat. 8 84049 would not be served [awarding Creekview interest
on Owners’ initial payment,ral that amount will be excluded from the computation.

As explained above, all repairs awardgdthe appraisal panel—that is, repairs
totaling the nonitemized replacement value of the Property, as determined at appraisal—
are now complete. But even if that were not the case, the Minnesota Supreme Court made
clear inPoehlerthat a contract provision governimgien payment on a claim is due does

not limit the availability of pre-award intese 899 N.W.2d at 141-42. Even though
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Poehlerdealt with a different iteration of a lossypnent provision—onthat provided that
the insurer need not pay any pon of the loss untifive days after the appraisal award,
rather than, as here, thaetimsured need not pan the replacement cost value until after
repairs are completed—the Minnesota Supr@mart held explicitlythat the loss-payment
provision (like the one here) “governs only @vha covered loss is payable; it does not
speak to when interest begitts accrue, which can be mastor even years before the
payment is due.” 899 N.W.2d at 143. ARdehlermade clear that, absent contractual
language explicitly limiting preward interest on appraisal anls, a general loss-payment
provision has no bearing on theegaward-interest calculationd.®

But Owners is correct that its pre-apisal payment of $832,684.96 should be
excluded from the pre-award interest cdédtion once that payment was made to
Creekview® By statute, pre-award interest iseadvonly on pecuniary damages. Minn.
Stat. §549.09, subd. 1(b). ARedwood llexplained, pecuniary damages—that is,

m

“compensation for loss that ‘isstimated and monetarily compensated”—are reduced by
the payments the insurer matteits insured before Minn. &t 8§ 549.09 is triggered.

2017 WL 5197135, at *@guoting Black’s Law Dictionary 41, 474 (10th ed2014)). That

5 Three other decisions in this Districtieareached the opposite conclusion, one
before Poehler and two after. See Herll 2018 WL 4759833, at *4-3Redwood ||
2017 WL 5197385, at *3;EdenR&R at 16. As reasonable tese decisions are, they do
not discuss, and in the Court’s view cdanflict with, the binding holding iPoehler

6 Of course, the partial payment cadluee Owners’ pre-award interest obligation
once it was made to CreekvievBut between June 19027, when Creekview’s written
notice of its claim triggered pre-award intgreand August 29, 2017, when Owners made
its initial payment, interest accrued on thk amount ultimately awarded at appraisal.
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conclusion makes sense in light of the psem of the pre-award-interest statute.
Pre-award interest available under thi@ttute is not punitive in natur&ette v. Petersgn
406 N.W.2d 594, 596 (Mn. Ct. App. 1987)¢f. Burniece 398 N.W.2d at 544 (comparing
Minn. Stat. 8 549.09 to the Minnesota No FE&ct, for which interest is available on
overdue payments and haspiart, a punitive purpose). Rathsuch interest serves two
purposes: (1) compensating the plaintiff for the loss of use of the money, and (2) promoting
settlement. Burniece 398 N.W.2d at 544. Once Owners made its initial payment to
Creekview, Creekview had that money in haindl needs no compensation for the loss of
its use. Furthermore, credhgj any initial payment againsttlamount on which pre-award
interest accrues better promotes settlentah does allowing interest to accrue on
amounts that have already been paid. Ifléve permitted the latter—that is, if prompt
partial payment of the undisputed portioh a disputed claim had no effect on the
pre-award-interest calculation—insurers ulkb be disincentivized from making such
payments, and insureds wouldvbhaall the more icentive to litigaterather than settle,
even narrow disputes. Further support éacluding Owners’ ittial payment from the
calculation is found ifPoehler There, the Minnesota Sigmne Court explicitly declined
to rule on the issue of whether merard payments should be excluded from a
pre-award-interest calculation, tatidid describe the districtourt’s decision in that case
to award interest on the entire award as “anomalobdséhler 899 N.W.2d at 145 n.4.
D
In Minnesota, post-award interest accraesually on “the unpd balance of the

judgment or award from the time that it is enteoe made until it is paidat the annual rate
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provided in subdivision 1.” Minn. Stat. 8 589, subd. 2. Owners concedes that it owes
Creekview post-judgment interest at ateraof 10% under Min. Stat. § 549.09,
subd. 1(c)(2), but it disagrees with Creekviewéguest for post-judgment interest in two
other ways.SeeMem. in Opp’n at 26—27. First,argues it is not fair to make Owners pay
interest for the period of time it asked Creiekv not to deposit theheck while a member
of the appraisal panel revisited the appraisal awikdat 26. The Court need not resolve
this objection because Owners states thawiit not quibble with the difference a few
weeks makes in that Award,” and it does sigbmit any calculationgmitting that period
of time from Owners’ preferred peaward-interest calculationdd. at 26-27. Second,
Owners argues that post-award interest, ike-award interest, should accrue on actual
cash value only, not regetement cost valueld. at 27. For the reasons described above,
such a result is not comjiiale with the Minnesota preme Court’s decision iRoehler
by which this Court is bound. Post-judgmaénmterest is thereforewed on the unpaid
balance of the entire appraisal award.
E

Given the longstanding and frequentlyffeaed authority of the Minnesota Court
of Appeals holding that the Minnesota UnifoArbitration Act applies to the review of
appraisal awards, and given that Creekviewhes prevailing party in this matter, it is
entitled to an award of attorneys’ feesstsp and reasonable liigon expenses under
Minn. Stat. 88 572B.25, 549.02nd 549.04. But under Fed. Civ. P. 54(d)(2)(B), the
Court will not grant the motion ma That rule provides thdtu]nless a statute or a court

order provides otherwise, the motion [for ateys’ fees] must . . . state the amount sought
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or provide a fair estimate of it.” Understandal@reekview has yet to do either. Its request
for attorneys’ fees, costs, and expenses bdlldenied without prejudice to Creekview’s
right to refile when it is prepardd make the required showing.
ORDER

Based on the foregoing, and all of the files, records, and proceedings hHEie&n,
HEREBY ORDERED that Plaintiff Creekview of Hug@ssociation, Inc.’s Motion to
Confirm the Appraisal Award, Enter Judgmeand for Interest, Costs, and Fees [ECF
No. 3] isGRANTED IN PART andDENIED IN PART as follows:

1. The appraisal award’s determinatiorest tine actual cash value of the loss is
$1,124,515.89 and the replacement obshe loss is $1,499,354.52 &LONFIRMED;

2. Plaintiff is entitled toecoverable depreciationtine amount of $354,564.68;

3. Plaintiff is entitled to pre-award intetein an amount to be calculated in
accordance with this Order. Withseven days of the datetbfs Order, Plaintiff must file
a revised calculation of pre-award intereghgistent with the terms of this Order. |If
Defendant disputes that calculation, it miilet a notice describing its objection within
seven days of Plaintiff's filing;

4. Plaintiff is entitled to post-awarthterest in the amount of $16,395.20
through March 20, 2019, plus an additional $97.14 pepdaylay from March 21, 2019,

until the entry of judgment; and
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5. Plaintiff's request for attorney fees, costs, and expensesDENIED

WITHOUT PREJUDICE to Plaintiff's ability to renevthat motion at a later time.

Dated: May 29, 2019 s/ Eric C. Tostrud
Eic C. Tostrud
United States District Court
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