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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Corval Constructors, Inc., File No. 19-cv-Q277 (ECT/BRT)
Plaintiff,
2
OPINION AND ORDER
Tesoro Refining & Marketing Company,
LLC,

Defendant.

Ernest F. Peake, Paul M. Shapiro, Jameddvissen, Patrick J. Lindmark, and Stacey L.
Drentlaw, Briggs and Morgan, P.A., MinnedipoMN, for Plaintiff Corval Constructors,
Inc.

Shawn M. Raiter, John A. Markert, and Monigatert, Larson King, LLP, St. Paul, MN
for Defendant Tesoro Refining Marketing Company, LLC.

Plaintiff Corval Constructors, a Minnesdbtased engineering and construction firm,
contracted to provide serés at a North Dakota oil firery owned and operated by
Defendant Tesoro Refining amdarketing Company. In thisase, Corval asserts claims
for breach of contract, declaratory judgmemamissory estoppel, and fraud, all stemming
from the deterioration of its commercial rate@ship with Tesoro at the North Dakota
refinery. Pursuant to 28 5.C. § 1404(a), Tesoro has mdve transfer the case to the
United States District Court for the Districtibrth Dakota. Should that motion be denied,
Tesoro has moved to dismiss Corval’'s rmlaifor a declaratory judgment, promissory
estoppel, and fraud pursuanfederal Rule of Civil Procedure 12(b)(6). Tesoro’s transfer

motion will be denied becaus#orval’s choice of forum igiven presumptive weight and
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the factors considered underl804(a) have not been shownféwor transfer. Tesoro’s
Rule 12(b)(6) motion to dismiss Corval’salleratory-judgment, promissory-estoppel, and
fraud claims will be denied because Carproperly pleadthese claims.
|1

Corval and Tesoro havewdirse citizenship and thatpmbined with Corval’s
demands for “damages in esseof $75,000,” Am. Compl. &6, 11 1, 3—4, and 5 [ECF
No. 11], means there is subjecatter jurisdiction over this cas 28 U.S.C. § 1332(a).
Corval is incorporatednder Minnesota lavgeeNotice of Removal 1 6 [ECF No. 1and
maintains its principal place of business inF#tul, Am. Compl. § 1Tesoro is a Delaware
limited liability company. Notice of Removal 7. Tesoro’s sole member is Western
Refining Southwest, Inc., an Arizona corpaya with its principal place of business in
Findlay, Ohio. Id. Tesoro owns and operates the Mandan Refinery in Mandan, North

Dakota. Am. Compl. 2.

! In reviewing a motion to dismiss forilizZre to state a claim under Rule 12(b)(6),
including for failure to plead fraud with paui@rity under Rule 9(b), a court must accept
as true all of the factual allegations in tteanplaint and draw all reasonable inferences in
favor of the normoving party. Gorog v. Best Buy Co., Inc/60 F.3d 787792 (8th Cir.
2014) (addressing Rule 1)(6)) (citation omitted);United States ex rel. Strubbe v.
Crawford Cty. Mem’l Hosp.915 F.3d 1158, BP-63 (8th Cir. 2019(citation omitted)
(addressing Rule 9(b)). Therefore, the backgdbdfacts described in Part | of this Opinion
and Order are taken from Caits amended complaint.

2 Corval does not allege its state of inmaration in its pleadings, though it does not
seem to dispute the allegation in Tesoro’§agoof removal that Corval is incorporated
under Minnesota law. Regardless, the absent this averment in Corval’'s pleadings
prompted pursuit of confirmatioaf this fact from records thare publicly available.
Office of the Minnesota Secretary of Stafgrval Constructors, Inc. Business Record
Details, https://mblsportal.sstate.mn.us/Business/Seddekails?filingGuid=575d21f8-
b0d4-e011-a886-001ec94ffe7f {assited October 11, 2019).
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Tesoro and Corval enteredora Master Services Agreement (“MSA”) in February
2013 and a Supplemental Agreement (“SAP) February 2018 (collectively, the
“Agreements”). Id. §{ 11, 18; MSA [ECF No. 19]; SFEECF No. 36]. Pursuant to the
Agreements, Tesoro wouldssue purchase orders, servioelers, and work orders
describing the work to be perfoed by Corval at the refinegnd the price to be paid by
Tesoro. Am. Compl. § 15The Agreements praded that, upon witen notice by Tesoro
and request by Corval, Tesoro could chaagg previously-issued order. MSA | 3.3.
Corval's requests were referred to as “Fi€ldange Requests,” and Tesoro’s changes to
previously-issued orders werelled “Field Change Orders.ld. § 2.0. A Field Change
Order would amend the original order to accdanthe changed work request and changed
costs. Id. 7 3.3.

From 2013 to early 2018, Corval and Tesewarked together in apparent harmony.
Tesoro would issue orders, @al would perform the worlkand Tesoro would pay Corval
the agreed amount. Am. Compl. 1 16—-17rimthis period, Tesoro “routinely approved
and paid for change der requests issued by Corvafdre and after Corval performed
work.” 1d. 1 17. “Tesoro also routaty paid for work it orallyrequested Corval provide.”
Id. Beginning in January 201Bowever, the relationship began to deteriorate. Throughout
that year, and in relation to seventeen diffepgnjects, Tesoro eithéailed to pay Corval
at all or withheld some ption of the payments dué&ee generally idf 19-145. Despite
this, Corval continued workingt Tesoro’s refineries, incluay the Mandan Refinery, into

2019. Id. 1 146.



Corval alleges that on or around January20a.9, Tesoro decidedternally to stop
paying or processing all Corval invoices fabor and materials pvided at Tesoro’s
request.ld. { 146. Tesoro did not commuate this decision to Corvald. Even after
this internal decision, Tesoro continued ke statements “encouraging Corval to
continue working at various refinery locatiansaccordance with elger issued Purchase
Orders knowing it would never pay al for the work provided.”ld. § 147. As a result
of Tesoro’s encouragement, Corval coogd working at the Malan Refinery from
January to March 2019d. 11 149-150. When Corval learned of Tesoro’s decision not to
pay for work performed by CorvaCorval demanded paymenrd. § 151. Tesoro did not
pay, and instead “retaliated by suspendingv&lofrom completing futte work on all of
its projects within thé/landan Refinery.”Id. § 152. This suspensi@aused delays to the
projects on which Corval was workindd. § 153. Corval agaidemanded payment for
the work it had performednd Tesoro terminated Corval from working on all Mandan
Refinery projects.d.  155.

Il

“For the convenience of parties and witnesgeshe interest of justice, a district
court may transfer any civil aot to any other distriar division wherét might have been
brought[.]" 28 U.S.C. § 1404(a)-'Section 1404(a) reflects ancreased desire to have
federal civil suits tried in the federal systenitred place called for in the particular case by
considerations of convenience and justic&an Dusen v. Barragk376 U.S. 612, 616
(1964). Despite this desirgclhange of venue, althougWithin the discretion of the

district court, should ridoe freely granted.’In re Nine Mile Ltd. 692 F.2d 56, 61 (8th Cir.
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1982) (per curiampybrogated on other grounds Bo. Hous. Dev. Comm’n v. Bric819
F.2d 1306 (8th Cir. 1990). “Fairly summarizéaa motion to trasfer under 28 U.S.C. §
1404, precedent requires this Court to defah®Plaintiffs’ choice of Minnesota unless
the factors . . . strongly weigh favor of transfer . . . but the weight to be afforded the
Plaintiffs’ choice is not insurmountable[.]Brockman v. Sun Valley Resorts, |23 F.
Supp. 1176, 1179 (CMinn. 1996);see also Promove, Inc. v. Siepmab5 F. Supp. 3d
816, 824 (D. Minn. 2019) (recogmng that the “federal courtsive considerable deference
to a plaintiff's choice of forum” (quotation atted)). “To prevail on anotion to transfer,
the movant must show that his inconvengsabstantially outwghs the inconvenience
that plaintiff would suffer if venue were transferred\ielson v. Soo Line R.R. C88 F.
Supp. 2d 1023, 1B (D. Minn. 1999}

“The statutory language reveals three gdreategories of factors that courts must
consider when deciding a motida transfer: (1) the convemiee of the parties, (2) the
convenience of the wigsses, and (3) the interests of justic&érra Int’l, Inc. v. Miss.

Chem. Corp.119 F.3d 688, 691 (8th Cir. 1997A court’'s evaluation of a motion to

3 The Parties do not dispute thhts case “might have bed&mought” in the District
of North Dakota. 28 U.S.C. 8404(a). This makes senséleither Corval nor Tesoro
suggests that specific personal jurisdiction wlooé lacking over eitr of them in the
District of North Dakota. And regarding venaegivil action may berought in “a judicial
district in which a substantigdart of the events or omissis giving rise to the claim
occurred[.]” 28 U.S.C. 8§ 1391)(2). Here, a substantial part the events giving rise to
Corval's claims occurred in Nith Dakota: Corval and Tesormntracted for Corval to
perform work at the Madan Refinery; Corval did, ima€t, perform worlkat the Mandan
Refinery; Tesoro’s alleged failute pay Corval relates to wogerformed at that refinery;
and Tesoro’s alleged decisiondimp paying Corval related to work to be performed at the
Mandan Refinery. Am. Guapl. 1 15, 19-145, 169.
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transfer is not limited to these three fact@sd “require[s] a cadey-case evaluation of
the particular circumstances at hand]d. When balancing the oeenience of the parties
and witnesses, courts often consider “theimgihess of witnesses &ppear, the ability to
subpoena witnesses, and @dequacy of deposition testmy, . .. the accessibility to
records and documents, . . . tbeation where the conduct complained of occurred, and . . .
the applicability of each forumstate’s substantive law.”ld. at 696. In evaluating the
interests of justice, courts traditionally weigh a variety of factors, including “(1) judicial
economy, (2) the plaintiff's choice of forur(8) the comparae costs to the parties of
litigating in each forum, (4) each party’s ability enforce a judgmen(5) obstacles to a
fair trial, (6) conflict of lawissues, and (7) the advantagebafing a local court determine
guestions of local law.ld.

The convenience of the parties does not farensfer. Corval’s ties to Minnesota
make Minnesota a very (if not the mosfnvenient forum forCorval. Apart from
maintaining a registered address and agentimmesota, it is true that Tesoro has no ties
to Minnesota. But, as a Delaware limitiability company whose sole member is an
Arizona corporation with a praipal place of business in Ohibesoro would be a foreign
litigant in North Dakotgust as it is in Minnesota. It alse true that the work that is the
subject of this suit occurred at the Mand@efinery in North Dakota. However, other
important parts of the case—business densand communications, for example—almost
certainly occurred or originated ather places. It has not begmown, therefore, that North

Dakota would provide substantially greatwnvenience even tdesoro or that the



convenience a North Dakofarum might afford Tesorsubstantially outweighs the
convenience of a Minneta forum to Corval.

The convenience of the witnesses has manbshown to favor transfer. Tesoro
identifies 39 potential witnesseAff. of John A. MarkertExs. 1-7 [ECF No. 27], and
asserts that “there can be no real disputetfieatast majority of witnesses with first-hand
knowledge of the workCorval performed live ahreside in North Deota,” Mem. in Supp.
of Transfer at 6 [ECF No. 25However, Tesordoes not differentiate withesses who are
more (or less) important to its defense, arapjtears that many of the listed witnesses are
cumulative. No doubt North Dakota likelyowld be a more convenient venue for the
“majority of [Tesoro’s] witnesses with first-hand knledge of the work Corval
performed[.]” Id. This does not account for witnesses who might testify for Tesoro
regarding other subjects. Nor does thiscamt for Corval's pantial witnesses, and
Corval asserts that those witnesses are stlralb from Minnesota. Mem. in Opp’n to
Transfer at 14 [ECF No. 29]. IHg just as in another caserfrdhis District addressing a
8 1404(a) transfer motion, it may be said tfihe sheer number of witnesses offered by
Defendants will not decide whiowvay the convenience factips. Furthermore, because
most of the above-mentioned [North Dakotdinesses are Defendant's employees, the
Court can assume that they will appear voluntarily in a foreign forumckey v. Alside,
Inc., Civil No. 15-2512 (JRTBM), 2016 WL 155958 at *5 (D. Minn Apr. 18, 2016)
(citation and internal quotation marks omittethside from costs associated with bringing
employee—witnesses to the District of Minnedotahearings and triait is unclear what

extra costs Defendants would incur. Depositiohthose witnesses, for example, would
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likely take place in [North Dakota].”ld.; see alsoMem. in Opp’'n to Transfer at 17
(“Corval, consistent with comam practice, is willing to dese essential witnesses in
Bismarck[.]"). Were the case to be tramséel to the District of North Dakota, the
“hardship of having to travel tthe District of Minnesota” Tesoro asserts, Mem. in Supp.
of Transfer at 7, would be transforchmto a hardship foCorval to bear.

Tesoro identifies two additional factors itysawarrant transfer, but neither does.
First, Tesoro argues that tedar would “allow for ease of access to the project records by
the litigants, as all of the wib was performed at the Mdan, North Dakota site.ld. The
location of documents does not favor transferaose, as Corval points out, much of this
evidence likely is stored and snde transmitted electronicallySeeMem. in Opp’n to
Transfer at 19. Nothing in the record suggests this is ot@sé (increasingly rare) cases
in which a significant number of original per documents are central to the claims or
subject to discoverySee Luckey2016 WL 1559569 at *5 ¢cognizing that the ability to
transmit evidence electronically “render[g$ physical location immaterial” and the
presence of some original paper documents or evidence in the ptraaisferee forum “is
insufficient to overcome the de@nce given to [the plaintiffichoice of forum”). Second,
Tesoro argues that “this case will likelywolve experts for both sides who will need to
visit the project site to fullyanalyze the issuesitiv Corval’'s work.” Mem. in Supp. of
Transfer at 6. Accepting that experts maga to visit the MandaRefinery says little
about inconvenienct the Partiegjiven the relative independence with which experts
usually operate. The expehiave not been identified, see do not know how far they

might be required to travel. Depending orenéhthey reside, Minnesota may prove to be
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a more convenient forum for parts. If meaningfully grear conveniencéo Tesoro or
Corval may result from transferring venueNorth Dakota because that is where expert
observation and analysis are likelydocur, it has not been identified.

The interests of justice do not favor traesf There is no suggestion that judicial
economy, the ability to dorce a judgment, or obstaclesadair trial in Minnesota warrant
transfer. In light of the itonvenience factors discussed above, it cannot be said that
Minnesota will be a comparatively and sufictly more expensive venue in which to
litigate this case than North Dato The law to be applied this case does not justify a
North Dakota forum.The MSA has a Texas choice-of-law provisi@ee generallivem.
in Supp. of Dismissal at 4-5; Mem. in Oppto Dismissal. As a general rule, such
provisions are enforced in Minnesota and North Dak@&@ae Milliken & Co. v. Eagle
Packaging Cq.295 N.W.2d 377, 380 n.1 (Minn. 1980Yhis court is committed to the
rule that parties may agree that the lavawdther state shall govern their agreement and
will interpret and apply the law of anothstate where such amgreement is made.”
(internal quotation marks omittedNw. Airlines, Inc. v. Asaea Aviation Servs., Incl111
F.3d 1386, 1392 (& Cir. 1997) (“Minnesota generallyaegnizes choice of law clauses.”
(citing Hagstrom v. Am. Ccuit Breaker Corp. 518 N.W.2d 46, 48 (Minn. Ct. App.
1994))); Candee v. Candee903 N.W.2d 514 (N.D. 2017) (applying California law
pursuant to a choice-of-law provision in a settlement agreemehgpman v. Hiland
Partners GP Holdings, LLC862 F.3d 1103, 1108th Cir. 2017) (“North Dakota courts
generally honor choice-of-law provisions.”). Tfee extent Texas law applies, then, there

IS no reason to think a federal court in Nddthkota would be better able to accomplish
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that task than a federal court in Minnesota. In either situation, a court would interpret and
apply foreign law. To the extent Texas lawghtinot apply, no difference in state law is
identified that might lead talifferent treatment of thease in North Dakota versus
Minnesota.
1

Tesoro moves to dismiss @al's claims for a declaratory judgment, promissory
estoppel, and fraud under Rule(b)(6). In resolving #se questions, the amended
complaint’s factual allegations and reasonabferences from those allegations must be
accepted as trugsorog v. Best Buy Cor60 F.3d 787, 792 (8thir. 2014). The amended
complaint must “state alaim to relief that is plausible on its faceBell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007). The fadtallegations in the amended complaint
need not be detailed but must “raise a rightelief above the speculative levelld. at
555. “Threadbare recitals of the elemenfsa cause of action, supported by mere
conclusory statements” do not sufficevithstand a Rule 12(b)(6) motiorAshcroft v.
Igbal, 556 U.S. 662, 678 (2009) (citinigvombly 550 U.S. at 555). “As this action is in
federal court based on diversity of citizenslgfate law governs substantive law issues.”
Paine v. Jefferson Nat'l Life Ins. C&@94 F.3d 989, 99@th Cir. 2010)see also Erie R.
Co. v. Tompkins304 U.S. 64 (1938). Of course,€fmeral choice of law provisions, as
expressed in contracts, incorporate only sutbstalaw, and do not dplace the procedural

law of the forum state.Fredin v. Sharp176 F.R.D. 304, 308 (D. Minn. 1997).
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A

Corval seeks a declaratory judgment purst@28 U.S.C. § 2201, and it styles the
request for a declaratory judgment as a count in the amended complaint, Am. Compl. 1
164-167 (Count I1), in additioto requesting the remedly its prayer for reliefid. at 26 §

2. Tesoro has moved to dims the count because, it cordena declaratory judgment is
not a cause of actiorSeeMem. in Supp. of Dismissal at 6— Tesoro doesot object to
Corval’'s request for a declaratory judgment as plits prayer for reef. Even if granted
then, this aspect of Tesoro’s natiwould have no laing on the case.

It is true that courts in this districtteh have said: “A declaratory judgment is a
remedy, not a cause of actionWolff v. Bank of N.Y. Mellor®97 F. Supp. 2d 964, 979
(D. Minn. 2014).See alsdBredlow v. CitiMortgage, In¢.Civ. No. 15-3087 (DWF/JJK),
2016 WL 31072&t *8 (D. Minn. Jan. 26, 2016Finnegan v. Suntrust Mortg140 F.
Supp. 3d 819, 842 (D. Minn. 2015). This malsense; the statute authorizing parties to
seek a declaratory judgment is titled “Creatidmemedy.” 28 U.S.C§ 2201. Therefore,
dismissal of a claim or request for a declarajadgment is propewhen there is no legal
basis underlying the claim or requeSee Wolff997 F. Supp. 2d at 979 (“Plaintiffs’ claim
for declaratory judgment must be dismiskedause there is no legal basis for affording
the remedy.”)Bredlow 2016 WL 310728 at *8 (“[T[hdmended Complaint fail[ed] to
state a substantive claim” and thereforkefe [was] no legal Is&s for a declaratory
judgment.”). This does not mean it is iraper for a litigant to request a declaratory
judgment in a “count” of itcomplaint, or that the laywermits a litigant to request a

declaratory judgment only in a “prayer fodieé” The plain text of the Declaratory

11



Judgments Act is not so precise. It sayy dhat a declaratory judgment may be issued
“[iln a case of actual controversy within its jurisdiction” and “upon the filingaof
appropriate pleading . . whether or not further relief & could be soug.” 28 U.S.C. §
2201(a) (emphasis added).

Here, Corval asserts breach-of-contract claimas Tesoro does not challenge at this
time and that provide a legal basis for iteldeatory-judgment request. Am. Compl. 11
157-163; 177-187. No legal justification has beentified forbidding Corval from
requesting a declaratory judgment in a “counitits Amended Complaint. This request
seems to fit the “appropriate pleading” ragonent of § 2201(a). Were there a legal
justification to dismiss that count, it walimake no practical difference here because
Corval makes the same request in its pré&yerelief, and, as noted, Tesoro does not object
to that. Fed. R. Civ. P. 1Therefore, Tesoro’s motioim dismiss Corval's declaratory
judgment claim will be denied.

B

Tesoro seeks dismissal of Corval's pissory-estoppel claim. Tesoro argues
essentially that Corval’'s claim concerns pregss covered already llye Parties’ contracts
and that a promissory-estoppel claim cannotgldy be pleaded when the promises that
are the subject of the claim are covered byimiract or contracts. Corval says that its
claim for promissory estoppelfegs to promises outside of the Parties’ contracts. Corval
also might say that its claim refers to promisethe extent they ardetermined ultimately
to be outside the Parties’ contracts. Eitheywae law allows Corvalo assert this claim

as pleaded.
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The Parties seem to disagree about Wdvatgoverns Corval’'s promissory-estoppel
claim. Tesoro relies on Texasecedent. Mem. in Supp. Dismissal at 9-10. Corval
cites cases applying MinnesotavlaMem. in Opp’n of Disnssal at 10-13. This dispute
Is immaterial because, at leé&sr purposes of Tesoro’s Rul(b)(6) motion with respect
to this claim, Texas and Minnesota law aredtionally equivalent. In Texas, promissory
estoppel “is an available cause of action to a promisee who relied to his detriment on an
otherwise unenforceable promisd=fost Crushed Stone Co.®dell Geer Const. Cp110
S.W.3d 41, 44 (TexApp. 2002) (citingWheeler v. White398 S.W.2d 93, 96-97 (Tex.
1965)). “The requisites of pmissory estoppel in Tegaare: (1) a promise; (2)
foreseeability of reliace thereon by the promisor; a(®) substantial reliance by the
promisee to his detriment."ld. Promissory estoppel is “not applicable to a promise
covered by a valid contrabetween the parties.Trevino & Assocs. M#h., L.P. v. Frost
Nat'l Bank 400 S.W.3d 139,48 (Tex. App. 2013)Promissory estoppel in Texas
“presumes no contract exists” coveritige promise sought to be enforce8ubaru of
America, Inc. v. David McDavid Nissan, In&4 S.W.3d 212, 226 (Tex. 2002). In
Minnesota, “[a] claim for promissory estoppeas three elements: (1) Was there a clear
and definite promise? (2) Did the promisor mdeo induce reliance, and did such reliance
occur? (3) Must the promise beferted to preveninjustice?” Hous. & Redevelopment
Auth. of Chisholm v. Normam®96 N.W.2d 329, 336 (Minn.0B5). In Minnesota, as in
Texas, “promissory estoppel applies only toeggnents implied in Y& where no contract
exists in fact.”"Norman 696 N.W.2d at 337 (citinGhristensen v. Minneapolis Mun. Emps.

Ret. Bd. 331 N.W.2d 740, 748 (Minn. 1983).
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Corval reasonably may be understood altege that Tesoro made promises
independent of the AgreementCorval alleges that “Teso made clear and definite
promises that it would pay Corviar its work at the MandaRefinery if Corval continued
to perform the base scope of work and additiamak directed by Tsoro to be performed
by Corvall.]” Am. Compl. § 189. It is trues Tesoro points out, that the Agreements
establish terms under which Corval was to penfds work and Tesoro was to pay Corval
for its work, but Corval’s promsory-estoppel allegations dot reference the Agreements.
It seems reasonable, then,uaderstand Corval to be allegi the existence of promises
that were made outside ofethrAgreements or that are bindi even if they cannot be
enforced under the Agement. Regardless, the Fed&uales of Civil Procedure permit a
pleader to “state as many separdtems or defenses as itfhaiegardless of consistency.”
Fed. R. Civ. P. 8(d)(3). Itis not, theredoimproper for Corval tgseek recovery for the
same wrong under both clairfts breach of contract and pragsory estoppel. Depending
on what discovery turns up and how the casegeds, Corval’s prossory-estoppel claim
may survive where its breadf-contract claim does not.

C

Tesoro argues that Corval has failegptead a fraud claim upon which relief may
be granted. For its fraud claim, Corvdleges essentially that Tesoro, without telling
Corval, decided “[o]n or about January [1% b7, 2019 . . . to sp processing and paying
all presently pending and future Corvalvaices” but nonetheless continued directing
Corval to performwork. Am. Compl. 11 169-178ge alsd] 150. The parties agree that

Texas law governs Corval’s fraulént inducement claim. Mem. in Supp. at 6-9; Mem. in
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Opp’n at 13-14, 24-27. Under Texas law, aejieg on how one chooses to separate or
combine the elements, a piaff must show “(1) thedefendant made a material
representation that was false; (2) the defenkiaetv the representation was false or made
it recklessly as a positive assertion withooy &nowledge of its trim; (3) the defendant
intended to induce the ptdiff to act upon the representati and (4) the plaintiff actually
and justifiably relied upon the representation and suffered injury as a redalMorgan
Chase Bank, N.A. v. Orca Assets G.P., L1586 S.W.3d 64853 (Tex. 2018)see also
Saenz v. Gome899 F.3d 384, 391 (51ir. 2018) (listing six edments for a fraud claim
under Texas law, separati@yca Assetselement one into twelements, representation
and falsity, and element four intodvelements, reliance and damages).
1

Tesoro argues that the Parties’ présemg contractual relationship precludes a
fraudulent inducement claim.Tesoro asserts in its opening brief that “Corval cannot
plausibly allege that Tesoro, in January 2019, fraudulently inducedlGorenter into the
MSA in 2013 or any of the Refing Contracts in 2018.” Menm Supp. of Dismissal at 9.
This misinterprets Corval's fraudulent inducemelaim. Corval does not allege that
Tesoro’s conduct after on oralt January 16 or 17, 2019, inéaicCorval to enter into the
MSA; Corval alleges that Tesoro’s condafter mid-January 2019 fraudulently induced
Corval to continue performing under the K@fter that. Essentially, Corval alleges a
“string along fraud”—a type ofraudulent inducement clai recognized in TexasSee
Kajima Int’l, Inc. v. Fomosa Plastics Corp., USA5 S.W.3d 289 (Tex. App. 2000). In

Kajima, the plaintiffs contracted with the f@@dants to perform construction world. at
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291. The plaintiffs allegethat the defendants “engagedairstring along’ fraud scheme
in which [defendants] made repeated fgisemises to compensate Kajima for delays,
disruptions, bid omissionsnd additional costs in ordéo keep Kajima working.” Id.
Reversing the trial court, the Xa&s Court of Appeals determintht it was errpto restrict
a jury instruction on fraudulemducement only téhe question whether the plaintiff had
initially entered into the contcaas a result of the fraudd. at 291-292. The court held
that:

[W]hether we charactae the fraud in thisase as fraudulent

inducement to make aral amendment tan existing contract,

fraudulent inducement to emtento a new oral contract,

fraudulent misrepresentationfraudulent inducement to

continue performangeor fraud in the performance, the

essential requirement that a promise was made with no

intention of performing when was made has been established

by some evidence.
Id. at 293 (emphasis added) (citifgntral Sav. & Loan Ass’. Stemmons Nw. Bank,
N.A, 848 S.W.2d 232, 240 (Tex. App. 1998) the proposition that “when a promise is
made with purpose or intent to deceive arotand without intentioof performing, there
is actionable fraud” (citingpoljaric v. Percival Tours, Inc708 S.W.2d 432, 434 (Tex.
1986))). “Texas law is clear that a promisf future performance is actionable as
fraudulent inducement when it‘reade with the intention, design and purpose of deceiving
and with no intention of performing the act.lbe v. Jones836 F.3d 516, 533 (5th Cir.
2016) (quotingSpoljaric 708 S.W.2d at 434).

Here, Corval’'s allegations ardightly different from those inKajima, but not

meaningfully so. Corval doewot allege that Tesoro mageomises to pay for “delays,
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disruptions, bid omissions, and additional costsK@ajima, 15 S.W.3d at 291. Rather,
Corval alleges Tesoro knowingly made &lpromises that it would comply with
contractual duties to pay Corval for work Corwals to perform in @ future. Am. Compl.
19 170, 171. That is, Corval alleges Tresmade a promise duture performance
(payment on the contract), with the intenttondeceive Corval into continuing to work,
and Tesoro had no intention paying. That suffices to plead a fraudulent inducement
claim under Texas lawSee Ibe836 F.3d at 533%ajima, 15 S.W.3d at 2935poljaric
708 S.W.2d at 434.
2

Alternatively, Tesoroargues that Corval’s fraud claim ila because it has not been
pleaded with the particularity required by Ra[®). “In alleging frad or mistake, a party
must state with particularity ¢hcircumstances constituting fraoidmistake.” Fed. R. Civ.
P. 9(b). “To satisfy the particularity requinent of Rule 9(b), t complaint must plead
such facts as the time, pla@sd content of the defendantadse representations, as well
as the details of the defendant’s fraudulactss, including when the acts occurred, who
engaged in them, and whatsvabtained as a resultl.S. ex rel. Joshi v. St. Luke’s Hosp.,
Inc., 441 F.3d 552, 556 (8th CR006). “The claim must idéify who, what, where, when,
and how.” U.S. ex rel Costner v. United Stat847 F.3d 883, 888 (8 Cir. 2003). While
Rule 9(b) requires particularity pleading, “a complaint eel not be filled with precise
detail[.]” Moua v. Jani-King of Minn., Inc613 F. Supp. 2d 1103110 (D. Minn. 2009).
Rather, “Rule 9(b) is to be readthe context of the generalpeiples of the Federal Rules,

the purpose of which is to simplify pleadinghus, the particularityequired by Rule 9(b)
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is intended to enable the defendant to respond specifically and quickly to the potentially
damaging allegations.” Costney 317 F.3d at 888. Importarhere, “[tlhe level of
particularity required depends the nature of a casds*Shops Corp. v. U.S. Bank Nat'l
Ass'n 678 F.3d 659, 663 (8th Cir. 2012), anddtermine whether a party has satisfied
Rule 9(b), courts look to “theomplexity or simplicity of the transaction or occurrence, the
relationship of the parties and the deteraion of how much circumstantial detail is
necessary to give notice to the adverseyparnd enable him to prepare a responsive
pleading,”Payne v. United State247 F.2d 481, 486 (8th Cir. 1957).

Corval adequately pleads its fraud clattmugh this does seem like a close call.
Corval identifies only Tesoras the “who” behind the fraudAm. Compl. 1 147, 150,
170, 171. Corval alleges “wharesoro said that was fraudnote“Tesoro, in and in relation
to various project meetings, made orat amritten statements encouraging Corval to
continue work in progressld. { 170, “when Tesoro had no peesintention to pay Corval
for work performed,’ld.§ 171. Corval identifies the “when” with some precision, alleging
that the fraud began “[o]n obaut January [16 or] 17, 2019d. 11 169, 170, and running
“through March 2019,1d. § 150. Many paragraphs@©brval’'s Amended Complaint make
clear that the “where” of the fraud is aa# centered in Mandan, North Dakota, though
the Amended Complaint és not foreclose the idea ttapects of the fraud occurred in
other places. Corval doesn’t say explicitlyhy” Tesoro perpetrated the alleged fraud,
but, as with just about any fraud claim, Corval’s allegations point inferentially to added
profits. Corval's allegations regardingdWw” the alleged fraud was perpetrated seem

straightforward. Tesoro decided to stop pgyCorval and strung @eal along, asking it
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“In relation to various project meetings” oradyd in writing to continue performing work
without disclosing the &ktision to stop payingld. § 170;see id{{ 146-150, 169 — 171.
Corval’s allegations regarding the “whahd “what” of Tesoro’s conduct may not
be sufficient in every fraud cadayt they are enough ithis case. Courts in this district
have recognized that in some circumstanaeplaintiff may plead the “who” of a fraud
claim by identifying the defendant business oigation as the maker of false statements
and that a plaintiff need not identify spfex individuals who may have made false
statements on the organization’s beh&ke, e.gln re Polaris Mktg., Sales Practices, and
Prods. Liab. Litig, 364 F. Supp. 3d 976, 988 (D. Min2019) (“[A] plaintiff need not
identify precisely which empyee used which words to lkan allegedly defective
product.”); Blue Cross & Blue Shield &flinn. v. Wells Fargo Bank, N.ACiv. No. 11-
2529 (DWF/JJG), 201W/L 1343147 at4 (D. Minn. Apr. 18, 2012 (recognizing that a
party need not allege with “surgical pigon” which specific individual made a
misrepresentation)MlcGregor v. Uponor, In¢.Civ. No. 09-1136 (ADM/JJK), 2010 WL
55985 at *4 (D. Minn. Jan. 4, 2010) (findingattplaintiffs satisfiedhe “who” requirement
by alleging the defendants, an entityade the false statement&jnetic Co. v. Medtronic,
Inc., 672 F. Supp. 2d 93945 (D. Minn. 2009) (determinirtge plaintiff met the Rule 9(b)
burden even though “the complaint [did] not identify precisely which Medtronic employee
used which words to sell the particular device . . . or precisely which representations were
made”). As with the “who” eleemt, courts in this Distriddave not required some fraud
plaintiffs to allege “what” statemengse fraudulent with exact specificitysee, e.gBlue

Cross & Blue Shield of Minn2012 WL 1343147 at *4So long as the context is described
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sufficiently, the compliat need not “identify preciselwhich . . . employee used which
words . . . or precisely which representations were magimétic, 672 F. Supp. 2d at 945.
It makes sense to apply these rules heree thbory underlying Qeal’s fraud claim is
that everything Tesoro comuicated to Corval after aboudtnuary 16 or 17, 2019,
regarding Corval's ongoingvork was fraudulent becauseesoro knew—»but did not
disclose to Corval—that it would not pay five work. Am. Compl{{ 169-171. In this
“all-or-nothing” two-party commercial fraud chai identifying representative individual
sources and examples of Tesoro’s commuitioa concerning that subject would add no
meaningful detail to Corval’s claims; it wabiplace Tesoro in no better position to answer
the claims.

Corval’s allegations concerning when, where, and how Tesoro perpetrated the fraud
also are sufficiently particularThough a plaintiff need notlage specific times or dates
to allege fraud with particularitgee e.g, In re Polaris 364 F. Supp. 3d at 988 (“[C]ourts
in this District repeatedly va concluded that allegation$ fraud need not identify dates
precisely.”); Axcan Scandipharm, Inc. v. Ethex Corp85 F. Supp. 24067, 1084 (D.
Minn. 2007) (determining a complaint suffictgnalleged “when” by asserting the fraud
was ongoing “since the late 1990’sQplvay Pharms., Inc. v. Glob. Pharp298 F. Supp.
2d 880, 885 (D. Minn. 2004) (“when” wastiséied by allegation that fraud was ongoing
over several years), Corval does. It itfeegs a precise time period running from about
January 17, 2019 through March 2019. Amnpo {1 169, 150. Corval alleges the
“where” of the fraud in two senses of that wottimakes clear that the fraud was centered

around work in Mandan, and it alleges thatufitulent statements were made “in various
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project meetings” and work orders. Am. Confjpl47. The string-alongature of Corval’s
claim is pleaded clearly and adequately déssrithe “how.” Therefore, Tesoro’s motion
to dismiss Corval’s fraud claim for failure tomply with Rule 9(b) will be denied.
ORDER
Based on the foregoing, and all of files, records, and proceedings her¢in] S
ORDERED THAT:
1. Defendant’s Motion to Tranef Venue [ECF No. 23] iIBENIED.

2. Defendant’s Motion to Dismiss [ECF No. 15]0€NIED.

Dated: October 17, 2019 s/ Eric C. Tostrud
Eic C. Tostrud
United States District Court
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