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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Rogers Family Foods, LLC, Civil No. 19-1476 (DWF/ECW)
Plaintiff/ Counterclaim
Defendant,
MEMORANDUM OPINION
V. AND ORDER

DFO, LLC,

Defendant Counterclaim
Plaintiff.

J. Michael Dady, Esq., and Kristy L. Miam, Esq., Dady & Gardner, P.A., counsel for
Plaintiff and Counterclaim Defendant.

Richard C. Landon, Esq., ttaop GPM LLP, counsel fdbefendant and Counterclaim
Plaintiff.

INTRODUCTION

Plaintiff and Counterclaim Defendant Rogé&amily Foods, LLC (“Plaintiff” or
“RFF") is the operator of a Denny’s din@rRogers, Minnesota. From November 15,
1998 to November 15, 201BFF operated as a Denny’s franchisee under a 1998
franchise agreement (“Franish Agreement”). After thexpiration of the Franchise
Agreement, RFF sued Defendant and CoufdencPlaintiff DFO, LLC (“Defendant” or
“DFQ”) for a violation of the Minnesota Bnchise Act (“MFA”), breach of contract and
the implied covenant of good faith and faiatleg, and for a declaratory judgment that

RFF has a contractual and statutory rightetoew its 1998 Frangde Agreement for an
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additional 20 years, or, alternatively, tad@mninto a new franchise agreement that is
substantially similar, in all materialspects, to the 1998 &nchise Agreement.

This matter is before the Court uppefendant’s Motion for Summary Judgment
pursuant to Fed. R. Civ. P. 56. (Doc. 188.) Plaintiff opposed Defendant’'s Motion for
Summary Judgment. (Doc. No. 39 (“Pl. Opp. For the reasons set forth below, the
Court grants in part and denies in daefendant’s motion for summary judgment.

BACKGROUND

RFF asserts three claims against DFO: bfgach of the Minnega Franchise Act,
(2) breach of contract and the implied coaet of good faith and fair dealing, and
(3) declaratory judgment that RFF has thetactual and statutory right to renew the
Franchise Agreement fan additional 20 years, or, aibatively, to enter into a new
Franchise Agreement that is stargtially similar, in all mateal respects, to the Franchise
Agreement. (Doc. No. 25 (“Compl.”}.)DFO asserts two coumtdaims against RFF:

(1) declaratory judgment that DFO is not lalibr a “failure to renew” under the MFA,
and (2) declaratory judgment that RFF’stgtransfer of ownership without the prior
written consent of DFO is null and void, atwhstitutes a default that is grounds for
termination. (Doc. No. 26.)

DFO requests that all courdéthe Complaint be dismisde (Doc. No. 32 at 1-2.)
DFO also seeks declaratory judgment thdid not “fail to renew” the Franchise

Agreement in violation of the MFA andat) if RFF had a right under the MFA to

! The operative Complaint isdlFirst Amended ComplaintSéeDoc. No. 25.)



continue under the terms of the expifFgdnchise Agreement, DFO has a right to
terminate the agreemeecause of RFF’s breach oéthssignment provisions of the
Franchise Agreementld( at 2.)

The facts relevant to this order are discussed below.
l. The Parties’ Relationship

In November 1993, RFF’s principal Gge W. Yankoupe showed Jeff Jennings,
DFQ’s Director of Franchises at the time, RFF’s potential site in Rogers, Mindesota.
(Doc. No. 42 (“Yankoupe Decl.”) 1 3.) Ate time, RFF’s affiliate entity owned and
operated a traditional Denny’s Restantria Plymouth, Minnesota.ld. 1 6.)

On November 15, 1993, Yiaoupe wrote Jennings a ket entitled “Site visit and
‘Grandfathering’ of site 1-94 and Highwa@1, Rogers, Minnesota.(Doc. No. 42-1.)
Yankoupe's letter stated thaté@ Smith assured us that it is ‘grandfathered’ to
Plymouth Family Fooddnc. and that a reduction of tk@anchise Fee may be achievable
because the sife so strong? (Id.) On January 19, 1994, Ted Smith, Denny’s Real
Estate Director at the time, wrote Yankowpketter stating that the Rogers site was “a
pre-approved site for your development @enny’s franchise Restaurant, but subject, of
course to final approval of the projdxst our V.P. of Franchise DevelopmentId.( 8.)

According to RFF, one “key inducemi& for RFF entering into a franchise

agreement was a communicatioy Denny’s Lucy ClarkCoordinator of Franchise

2 At the time, RFF was negotiatimgth DFO, Inc.—[FQO’s predecessor.

3 Plymouth Family Fooddnc. was RFF’s affilia entity at the time. SeeDoc.
No. 42-2.)



Administration and Developmeht(ld. 1 9.) According to Yankoupe, Clark told him
that RFF’s initial 20-year agreement wouldebe¢ended for at leaanother 20 years on
the same terms so long as RFRtawued to capably performld() Yankoupe states that
this commitment included a spercent “lock” or “locked in” rate for the franchise fee.
(Id. 1 10.) Yankoupe further states thas tommitment was made because Denny’s
recognized that the Rogersdion was a great site and that such a “lock” would be a
“win” for both sides. Id. 1 11.)

On January 21, 199¥ankoupe wrote to Smith to sélyat he was “pleased to see
the enthusiasm that Jeff Jennings expresseithéo{Rogers] site.”(Doc. No. 42-2.)
Yankoupe also wrote that Smiltad previously describedeliRogers site as a “slam
dunk” and that Jennings had described the site as a “Grand Slai).”Y @énkoupe also
stated that he “appreciate[d] [8his] comment that the site 8 good Denny’s should
pay [RFF] the franchise fe€ (ld. (emphasis in original).On February 23, 1996,
Yankoupe wrote C. Ronald Petty, DFO’&8ident and CEO at the time. (Doc.
No. 42-3.) In his letter, Y&koupe stated that he “¢ainly appreciated [Petty’s]
comments regarding holding the rityao 6% on this site.” I¢l.)

Due to highway reconstruction andubsequent condemnati proceeding, RFF

did not submit its formal application for a R®/’s in Rogers, Minnesota until January of

4 The parties dispute the proper title forchiClark. DFO chaacterizes Lucy Clark
as a “secretary to Steve Dunn, DFO'’s head of franchising” (Def. Memo. at 15) who
merely had a clerical role (Reply at 11}1 2 he deposition testimortipat DFO cites in
support of its characterizatiai Lucy Clark as a “secretdrgtates that, “back in the
presigning of the 1998 franchise agres;” Clark’s position was a franchise
coordinator. $eeDoc. No. 35-4 at 77:5-77:23.)



1998. (d. 1 16.) When RFF submitted its apptioa, RFF included a required proforma
for the site, which incorporated the agregan 6% franchise fee as one of RFF’s
ongoing costs. Id.) By this time, Denny’s had a new Director of Franchise
Development named Mo Sawddd.(f 17.) On March 12,988, RFF wrote to Sawda
regarding the Rogers siteld(q 18.) In the March 1998tter, RFF noted that a
“comparison of our basic operational charastes, such as property tax, minimum
wage, lack of ‘tip credit’ etc. to that of fnahised Denny’s in other states, indicates that
we in Minnesota are clearly put at an immediate financial disadvantage: thus, the intense
discussion with you, by my partner, Geoigmkoupe, to identify and capture any cost
savings for the Rogergsic] site.” (Id.) RFF further stated that:

With regard to this last poiniye are still searching our files

for the total paper trail that spks to holding our site at 6%,

versus the 7% royalty fee. . Attached are several items of

correspondence thatfee to the site. As stated during the

meeting and as attested tatlve correspondee, a long line

of Denny’s real estate specialisigve sponsored this site. In

fact, the interest is bestramarized by Ted Smith’s comment

that the site is “so good Denmsyshould pay us the franchise

fee!” Although Mr. Smith’s comment was facetious, we do

feel that the circumstances beyond our control which

precluded our construction &ar warrant honoring the

unwritten commitment by Dery’s executives Ron Petty,

Gaylon Smith and Vaughn Betg hold the Rogers’ franchise
fee at 6%.

(1d.)
By this point in time, DFO had increasesifranchise fees from 6% to 7% for new
franchisees. I¢. 1 19.) As a result, DFO requestkmtumentation athe agreed upon

6% franchise fee rate between itself and RA&.; ¢ee alsdoc. No. 42-5.)



On April 21, 1998, RFF seutletter to Sawda that incded a copy of a fax RFF
received from Vaughn Berg, who si¢he previous Franchise Sales Director for Denny’s.
(Doc. No. 42-6 at 1.) BergTx stated that, prior to Day’s change of the franchisee
marketing contribution from 2% to 3%, “framsees and prospects were notified of the
impending change so they could sign agreemueefisre the effective date of the larger
contribution.” (d. at 2.) Berg stated that RFF adKer, and was granted, an extension
of time to sign a franchise agreement for Rogyers site under the 2% contributioid.X
Berg stated that the extension was“Btime period through the condemnation
proceeding plus site and franchisee apaltime after the condemnation settlement
date.” (d.)

By the time RFF’s proposed Rogers sibelld actually be built, RFF asserts that
DFO desperately wanted a franchisee to agp#&@lassic Diner” concept in Minnesota.
(Yankoupe Decl. § 22.) Despite havingaditional Denny’s restaurant in Plymouth,
Minnesota, RFF asserts that it opened a Pan@lassic Diner at the Rogers location
based on DFQO’s promises and representatidds .y 3.) By building a Classic Diner,
RFF gave up a considerable amount of sgdtiat it would have berwise had if it had
built a traditional Denny’s restaurantid(f 24.) According to RFF, one key inducement
for RFF’s willingness to open a Classic Dimeas Clark’s promise that DFO’s initial
commitment to RFF would be @nded for at least anoth20 years so long as RFF

continued to capably performld( 1 25-26.)



Il. The Franchise Agreement

In 1998, DFO, Inc. entered into a Fcaise Agreement witRFF to operate a
Denny’s franchise in Rogers, Minnesot@oc. No. 35-1 (“Fraohise Agreement”).)
Daniel J. Hoffstrom and John Darkenwald, managing members of RFF, signed the
Franchise Agreement on behalf of RFId. &t DFO_00184.) James W. Lyons, Vice
President of DFO, signdtle Franchise Agreesent on behalf of DFO, Inc.Id.) The
term of the Franchise Agreemt was a period of twenty &es “commencing on the date
the Franchisee opens or takes over the Restaurant for busindsat (3.1.) Because
RFF opened the restaurantavember 15, 1998, the Frelmise Agreement was set to
expire on November 15, 2018Compl. 1 2 n.1.) The Franske Agreement further states
that “[u]pon expiration . . . of this Agreentefranchisee shall have no right or option to
extend the term of the franchise grantethis Agreement.”(Franchise Agreement
1 3.1.) The Franchise Agreemi@aquired RFF to pay certai@es during the term of the
agreement, including a 4%eekly royalty fee and a 2% advertising fe@ranchise
Agreement 1 6.1.)

The Franchise Agreementcindes a Minnesota-specific amendment (“Minnesota
Amendment”). (Franchise AgreemenCdtO_00185-86 (“Minnesota Amendment”).)
The MFA is incorporated by referenceo the Franchise AgreemeniSee id) The

Minnesota Amendment states that “[i]f theanchise] Agreement contains a provision

5 The 3% marketing fee ithe Franchise Agreement svarossed out and substituted
with a 2% marketing fee. (Franchise Agreement § 6.1(c).) This change was initialed by
both parties. I¢l.; see alsorankoupe Decl. § 21.)



that is inconsistent with the [MFA], the prisions of the [Franchise] Agreement shall be
superseded by the [MFA'’s] reqaments and shall have no force or effect.” (Minnesota
Amendment  2.)
lll.  The Parties’ Communications
On June 15, 2017, Elizabeth McAb&¥FO’s Coordinator for Franchise
Administration & Development, sent an entailDaniel Hoffstrom attaching a letter from
DFQO'’s Stephen Dunn, Senior Vice Presidéttief Global Development Officer. (Doc.
No. 35-6 (“June 2017 Eail").) The email stated that“attached a letter from Steve
Dunn regarding your franchise agrests that expire in 2018."Id; at 1.) The attached
letter, dated June @017, was addressed to Danielffdtan at 13450 Rogers Drive,
Rogers, MN 55374 (“June 2017 Lette?”YId. at 2.)
The June 2017 Letter stated, in part:

Thank you for your continuediedication to Denny’s. The

term of the Franchise Agreemt for unit #7165 in Rogers,

MN expires on November 12018. If you are in good

standing, you may execute amnEranchise Agrement with a

ten year (a Successor Franchiggeement) or a twenty year

(the standard Franchise Agreemdrrm. . .. If you wish to

continue operating your restaurant as a Denny’s restaurant,

please notify DFO in writing A failure to sign a new

agreement will resulh the expiration of your rights to

operate your restaurant as a Denny’s.

(Id.) The June 2017 Letter alstated that “[tlhe other terms of the successor and

standard Franchise Agreements are seh fiarbur Franchise Disclosure Document,

6 RFF notes that this address is net #llldress specified in Section 21.3 of the
Franchise Agreement. (Pl. Opp. at 11 n.3.)



which you should have rewed last month. The ADis also available on the
mydennys.com website under Franchise Development, FOB.) The June 2017
Letter did not include a copy of either thesassor or standard franchise agreement.
(1d.)

On March 8, 2018, DFF sent an a&irentitled “Expiration of Franchise
Agreement — Denny’s #7165” to HoffstroftMarch 2018 Email). (Doc. No. 35-7
(“March 2018 Email”).) The eail included a list of information that DFO required from
RFF for RFF to apply for a Successor Agreement, including a “written request for either
a 10 or 20 year Succesdgtnanchise Agreement.”ld.) The email further stated that
under the Successor Franchise Agreement RétHdabe charged a 4.5% royalty rate and
a 3% Brand Building Fund rateld() The email also stated that “[n]Jo new agreement for
the restaurant will be issued until the BOHbe has been completand checked off by
[RFF’'s] Project Manager.”1d.) The parties disagree tmswhether the March 2018
Email included a copy dhe Successor AgreemenBegDef. Memo. at 5; Pl. Opp.
at11.)

On August 17, 2018)FO sent another email to Histrom entitled “Expiration of
Franchise Agreement #7166°August 2018 Email”). (@c. No. 35-9 (“August 2018
Email”).) The August 2018 Eail included the same inforation provided in the March
2018 Email. Id.) After the August 2018 Email, Histrom informed McAbee that RFF
wanted to continue as a Denny’s franchiaed would like to schedule the BOH Scope.
(Doc. No. 35-10 (“September 2018 Email”Qn September 2018, DFO thanked

Hoffstrom for letting DFO knowthat RFF was “interestad continuing operating



Denny’s #7195 in Rogers, MN*September 2018 Email”).Id. at 1.) The September
2018 Email “acknowledge[d] the extension[BFF’s] current franchise agreement until
the approval process ©ideen completed.”ld.) The September 2018 Email also
outlined terms that would be effective adNaivember 15, 208, including an increase of
the marketing contribution from 2% to 3%, aadincrease of the royalty from 4% to
4.5%. (d.) The September 2018 Email asked Hodis to “[p]lease let [McAbee] know
if you have any questns or need any additial information.” (d.)

At some point in the fall of 2018, RFHatrated an ownership dispute between its
members. (Doc. No. 35-11Qn November 30, 2018, Hoffsim sent an email to Angie
Kasparek, DFO’s Business Colitamt assigned to RFFId() Hoffstrom stated that he
was “writing this to followup on your request for inforrhan about the arbitration.”

(Id.) Hoffstrom notified Kasparek thatdalDarkenwald Family was acquiring his
ownership in RFF and that Hstrom would no longer act &FF’s chief manager.ld.)
Hoffstrom indicated that there would bdraited transition period and that RFF should
communicate with Tom Darkenwald aGe&orge Yankoupe going forwardld )

On December 4, 2018, McAbee sent drotemail to Hoffstrom, reminding him
that DFO would need the information requddgtethe August 2018mail to process the
“new agreement for un#7165.” (Doc. No. 35-13.) Otie same day, McAbee also
reminded Hoffstrom that she needed tHerimation requested in the September 2018
Email. (Doc. No. 35-14.) Later that day, Kasparek forwardedsttofi’'s November 30

email to DFO'’s legal department. (Doc. No.35-15.)

10



On December 13, 2018, DFO sent a Notic®efault to RFF. (Doc. No. 35-16.)
The Notice of Default remindedFF that the Franchise Aggment required RFF to have
a replacement in place withir2Q days of Hoffstrom’s depame date—March 30, 2019.
(Id.) The Notice of Default alsstated that RFF musimimediatelyprovide a plan to
assure proper operations of the Rasint to Nader Talbezadeh.Id.((emphasis in
original).)

On January 23, 2019, Tom Darkenwaldterto McAbee indicating that RFF was
still in transition from its ownership changedaasked to review goes of the expired
Franchise Agreement, tipeoposed Successor Agreermend DFO’s Franchise
Disclosure Document (“FDD”). (Doc. N@5-18.) On Janug 24, 2019, McAbee
responded to Darkenwald wigm email thatttached the FranclesAgreement and a
standard successor agreement. (Doc. NA.Bb-McAbee stated that the FDD was too
large for an email and, thus, would need to be mail@d.) McAbee also stated that
“since this agreement has epga, the unit’s royalty anddvertising rates increased
automatically to the current rates of 4.5%d 3% as of November 15, 2018I1d.}
McAbee stated that if RFF was interestea iBuccessor AgreemeRFEFF would need to
submit an application.Id.)

On February 26, 2019, DFO’s Rachel Faw@ist sent an email to RFF to follow
up on the Notice of Default.Id., Ex. 20.) Fowler-Gist remded RFF that the Notice of

Default expires on March 30, 2019 andigated that DFO had not received any

! According to RFF, RFF has never receitteel FDD. (PI. Opp. at 13; Doc. No. 41
(“Darkenwald Decl.”), 1 3.)

11



information regarding the stato§ Hoffstrom’s replacement.ld.) By March 5, 2019,
RFF had not replied to Fowler-@semail. (Doc. No. 35-21.)

Also on March 5, 2019, Darkenwald eiled McAbee to ask if the parties could
discuss the Franchise Agreement with legal cour(&c. No. 35-22.) A conference
call regarding the Franchise Aggment took place on MarchZ&)19. (Doc. No. 35-23.)
On March 12, 2019, counsel for RFF sarétter to DFO outlining RFF’s position
regarding the MFA and the Franchisgreement (“March 2019 Letter”).Id.) In the
March 2019 Letter, RFF stated that DFO failegtovide the requisiteotice of its intent
not to renew the Franchise Agreement dhds, RFF believed it was entitled to renew
the Franchise Agreement for additional 20 years.Id. at 2.) RFF’s counsel sent a
second letter on the same day which oatiRFF’s objections to the Successor
Agreement. (Doc. No. 25-5.)

On March 14, 2019, Tim Flemming, DFOGeneral Counsel, responded to RFF’s
letters and indicated that DFO would lookoithe allegations raised by RFF. (Doc.
No. 35-12.) Flemming also stated that iiisk strict adherence to the franchise
agreement is something you advocate, kindbklat provisions 17.and 17.6 concerning
partial assignment and advise how your clients propose to address ktat.Orf
April 10, 2019, DFO sent RFF a letterabgh counsel, which outiéd DFO'’s standard
practice regarding its Successor Agreemgi@spplemental Notice of Nonrenewal”).
(Doc. No. 35-24 (“Supplemental Notice Mbnrenewal”).) The Supplemental Notice of
Nonrenewal stated that “Dey’'s hereby agaiprovides you with written notice that it

does not intend to and will not ren¢fe 1998 FranchesAgreement.” Ifl. at 2.) The

12



Supplemental Notice of Nonrenewal indeatthat the nonrenewal would become
effective 180 days from the receipt of the notidel.)(

On March 18, 2019, RFF’s counsel santemail to Flemming regarding the
Hoffstrom assignment. (Doblo. 35-25.) RFF’s counsel stated that it did not believe
that the Hoffstrom assignment was“assignment” under Section 17.3d.j] RFF’s
counsel acknowledged that Section 17.6uded “potentially applicable language” and
that DFO “could argue” that RFF’s redemptiof Hoffstrom’s interest triggered the
requirements of Section 17.6d.) However, counsel argudaat DFO had been aware
of the redemption of Hoffstrom’s interesihce at least égust 17, 2018.1d.) RFF’s
counsel asked if DFO wisll to exercise the right to first refusald.] DFO declined to
purchase Hoffstrom’s intesé (Doc. No. 35-24.)

On June 5, 2019, Darkenwald emaiMdAbee as a follow-up to RFF’s request
that the expired Franchise Agreementdémmewed—either by renewing the Franchise
Agreement for an additional 20 years orabgnutual agreement amendments by the
parties. (Doc. No. 41-4.) Darkenwald sththat RFF believed DFQO’s position was that
it would only agree to renew the Franchigsgreement with a “substantially similar
renewal Franchise Agreement if a court decl#nas Denny’s is ledly obligated to do
so.” (d. at 2.) This lawsuit followed.

DISCUSSION

l. Legal Standard
Summary judgment is proper if there aedisputed issues afiaterial fact and

the moving party is entitled to judgment as atereof law. Fed. R. Civ. P. 56(a). The

13



Court must view the evidenead the inferences that mag reasonably drawn from the
evidence in the light most favorable to the nonmoving paftgitz Co., LLC v. Lloyd’s
of London 574 F.3d 885, 892 (8th Cir. 200®ai v. L & L Wings, In¢.160 F.3d 1350,
1353 (Fed. Cir. 1998)The moving party bears the bundef showing that there is no
genuine issue of material fact and that gmgitled to judgmends a matter of lawEnter.
Bank v. Magna Bank of M®2 F.3d 743, 747 (8th €i1996). A party opposing a
properly supported motion for summary judgmeraty not rest upomere allegations or
denials, but must set forth specific facts shathat there is a genuine issue for trial.
Anderson v. Liberty Lobby, In&77 U.S. 242, 256 (1986As the United States
Supreme Court has stated, “[sJummary judgnpeatedure is properly regarded not as a
disfavored procedural shortcut, but ratheaasntegral part of the Federal Rules as a
whole, which are designed ‘to secure the,jsgeedy, and inexpensive determination of
every action.” Celotex Corp. v. Catretd77 U.S. 317, 327 (198€juoting Fed. R. Civ.
P. 1).

Il. Analysis

A. Defendant’s Motion for Summary Judgment
1. The Minnesota Franchise Act

The MFA states that:

Unless the failure to renew a franchise is for good cause as
defined in subdivision 3, pageaph (b), and the franchisee has
failed to correct reasons for termination as required by
subdivision 3, no person mé#sil to renew a franchise unless
() the franchisee has been given written notice of the
intention not to renew at least 180 days in advance of the
expiration of the franchise; and (2) the franchisee has been

14



given an opportunity to operatige franchise over a sufficient
period of time to enable tHeanchisee to recover the fair
market value of the francl@sas a going concern, as
determined and measured from the date of the failure to
renew.
Minn. Stat. § 80C.14, subd. 4. ThH-A does not definevhat constitutes a
“failure to renew.” DFO argues that itnet a “failure to renew” when a franchisee
rejects an offer to enter inbonew agreement with a fransbé on the same terms that are
available to other similarly situated fransbs. (Def. Memo. at 19-20.) Because the
MFA prohibits a franchisor frm failing to renew a franchise without good cause or the
requisite notice, the Court first evaluates whether DFQO'’s offer of a Successor Agreement
constitutes a failure to renew.
DFO argues that there was no “failure¢émew” because DFO offered to enter
into a Successor Agreentemith RFF. (Def. Memo. at 190.) DFO argues that the term
“renew” does not require the offering of armdical contract or a contract that is
“substantially similar” tahe original contract. Iq. at 28-31.) RFF responds that the term
“renew” requires a contract that is identitmthe original contract, or a substantial
equivalent. (Pl. Opp. at 13.) RFF argues #rabffer of a new contract that contains
substantial and material differences from dhiginal contract constitutes a failure to
renew. [d. at 27-32.) RFF also argues that, desPFO’s contentions to the contrary,
RFF never received a copythbie Successor Agreementd.(at 11, 27.)
At this time, the Court concludes thaistnot necessary to determine the meaning

of the term “failure to renew.” Viewing theaerd in the light mosfavorable to RFF, the

Court concludes that there are issues of natiact that preclude a finding that DFO did
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not fail to renew, even under DFO'’s proposaérpretation of the term. In particular,

the Court concludes that thasea dispute as to whether DFever provided a copy of the
Successor Agreement to RFF. The Court aoie that a reasonable jury could find that
RFF never received a copy of the Successoedment before Novereb 15, 2018 and,
thus, DFO never offered even a new agreemthta franchisee on the same terms that
are available to other similarly situated franchises within the timeframe required by the
MFA.

DFO also argues that, even if there wétdure to renew,” DFO had good cause
for any such failure to renew. (Def. Me. at 22-24.) DFO argues that the rates
available in the Successor Agiment have been DFO’s rafesall standard franchise
agreements since 2014d.(at 22.) DFO argues that, inder to maintain fairness to its
more than 1,600 franchise restaurantsQEquires all franchisees entering into a
Successor Agreement to pagse standard ratedd.(at 23.) DFO futier argues that it
would be unfair to other franchisees if Di@re to allow RFF tpay a lower rate than
any other franchisee in the countryd.)

RFF counters that the purporteded for all DFO franchees to pay the same rate
does not constitute good cause. (Pl. OpB3a85.) RFF argues that Minnesota Rule
2860.4400(B) allows franchisors to discinate between franchisees when such
discrimination is based on a reasonable grouid.af 33.) RFF argues that RFF should
not pay the standard rate besa: (1) RFF took a big risk when it introduced a Denny’s
diner in Rogers, MN, (2) RFF’s diner concegptes up a considerable amount of seating

and, thus, also gives up significant pdignncome, (3) RFF’s basic operational and

16



expense differences in Minnesota—compdmeDBenny’s franchises in other states—
places RFF at a financial disadvantage, (4) DFO agreed to the “locked in” rate of 6% on
ongoing fees that RFF wouldy# DFO, and (5) RFF becamaé’'Denny’s Star Training
Restaurant” in July 2019, favhich RFF does not receive compensation from Denny’s.
(Id. 33-34.) RFF also argues that DFO’'dRery 2020 10-K Annual Report indicates

that rates for nontraditional locations ynaary from DFO'’s standard ratedd.(at 34

(citing Doc. No. 40-10.)

DFO replies that the evidenoethe record does not a®nstrate that there is a
distinction between a traditionBlenny’s franchise and a Denny’s diner. (Reply at 9-10.)
DFO points to corporate testimony that “[filnadDenny’s point of view, there’s absolutely
no difference between the restaurant oeréty [Rogers Family] and the restaurant
operated by any othéranchisee in the United StatesId.(at 10 (citing Doc. No. 35-4 at
84:18-21); Doc. No. 35-2 dnterrogatory No. 13.).) Thu§FO argues that RFF cannot
avoid summary judgment by asserting that RFF is unique.

The MFA prohibits the failure to renewdjnless the failure to renew is for good
cause as defined in subdivision 3, paralgrdy), and the franchisee has failed to correct
reasons for termination as required by subdwi8.” Minn. Stat8 80C.14, subd. 4.

The MFA defines “good cause” to meaniltiae by the franchisee to substantially
comply with the material and reasore@blanchise requirements imposed by the
franchisor.” Minn. Stat. § 80C.14, subd.3(b). The MFA lists several non-exclusive
examples of such failures by the franchiseeluiding: (1) the bankruptcy or insolvency

of the franchisee; (2) assignntdar the benefit of creditors or similar disposition of the
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assets of the franchise business; (3) @y abandonment of the franchise business;
(4) conviction or a plea of guilty or no contésta charge of violang any law relating to
the franchise business; or (5) any act bgarduct of the franchisee which materially
impairs the good will assoced with the franchisor’s tranark, trade name, service
mark, logotype, or other commercial symbtul.

To terminate a franchise for good cau$enchisees must be given advance
written notice and an opportunity correct any deficiencies prior to termination.”
Modern Computer Sys., Ine. Modern Banking Sys., In&58 F.2d 13391343 (8th Cir.
1988) (citing Minn. Stat. 8 80C4, subd. 3).) Suchotice must include “specific notice
of [the] delinquencies so that the franchisaa have a meaningful opportunity to cure
them.” Culligan Int'l Co. v.Culligan Water Conditioningf Carver Cty., InG.56 F.
Supp. 265, 1270 (D. Minn. 1983).his notice, however, is noeéquired when the ground
for termination is either voluaty abandonment of the franchisethe failure to cure any
alleged violation that matetig impairs the good will othe franchisor’s trade name.
Mainstream Fashions Franchisinffc. v. All These Things, LL.Civ. No. 19-02953,
2020 WL 1812501, at *15 (IMinn. Apr. 2020) (citing MinnStat. 8§ 80C. 14, subd.
3(a).)

Here, DFO does not argue that its purpogedd cause for any failure to renew
falls under any of the outlined examples ibdivision 3. Accordingly, DFO’s argument
that it had “good cause” boils do to an assertion that agrgrement that all franchisees
pay the same standard rates is a matandlreasonable franchise requirement. Viewing

the record in the light mostvarable to RFF, the Court concludes that there are issues of
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material fact that preclude a finding that DFO had good cause for a failure to renew
RFF’s franchise. In particular, the Coadncludes that there are disputes as to
(1) whether DFO actually requsall franchisees entering indboSuccessor Agreement to
pay the same standard rates, and (3thér DFO’s purported need to have all
franchisees pay the same standard iatagnaterial andeasonable franchise
requirement imposed by DFO.

Defendant further argues that, even drinwas a failure to renew and even if
DFO lacked good cause, DFO provided ntban 180 days’ notice that DFO did not
intend to renew RFF’s franchise. (Def. Merab24-27.) DFO points to its June 2017
Email, June 2017 Letter, and March 2018 Ems providing sufficient notice of DFO’s
intent not to renew. Iq. at 24-25.) DFO also argues thag¢cause the parties agreed to
continue under an interim agreement atfter expiration of the Franchise Agreement,
DFO’s Supplemental Notice of Nonrenewabyided on April 102019 terminates any
right to relief beyond another 18ys of continued operationld( at 25-27.) DFO
argues that RFF has been allowed to ioolt under the terms of the Franchise
Agreement for more than 5@ays after the expiration tfie Franchise Agreement and
more than 350 days after redeiy the Supplemental Noticeld( at 27.)

RFF responds that none of the purpdmetices identified by DFO meet the
written notice requirements tifie MFA or the Minnesota Amendment. (PIl. Opp.
at 22-27.) RFF argues that the June 2Biiail and June 2017 Letter did not provide
notice of DFQO’s intention to not renew RFF’s franchide. &t 22-24.) RFF argues that

the June 2017 Email and JU2@17 Letter, at best, providédotice of expiration.” Id.)
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RFF also argues that DFQO'’s purportedices did not comply with the notice
requirements under Section 21.3lwé Franchise Agreementid(at 24-26.) RFF argues
that Section 21.3 requires DFO to provig#ice in person, by certified United States
Mail, or by registered United States Maild.] The emails, RFF argues, do not satisfy
Section 21.3’s notice requirements. RFF algmes that the June 2017 Email, June 2017
Letter, March 2018 Email and Supplemematice all did not include a copy of the
Successor Agreementld(at 27.) RFF argues that Aug2§t18 Email fails to meet the
notice requirement becausewvs provided past the 180-day timeframe by which DFO
was required to provide noticeld( Finally, RFF argues th#tte Supplemental Notice
does not satisfy the notice requirement bec#usas received after the expiration of the
Franchise Agreement and, thusas “too little, too late.” I(l. at 19.)

DFO counters that RFF’s focus on wiet DFO’s communications constituted
sufficient notice is merely a distraction frdhre fact that RFF never responded to DFO’s
communications prior to the expiration of theanchise Agreemen{Reply at 2.) DFO
argues that RFF should not be allowed to tadeantage of its refusal to engage with
DFO prior expiration. Ifl. at 2-3.)

Viewing the record in the light most fawale to RFF, the Court concludes that
there are issues of material fact that prdela finding that the June 2017 Email, June
2017 Letter, and March 2018 Email provide@@uate notice of DFQO’s intention not to
renew RFF’s franchise. The subject lineshaf June 2017 Emaiune 2017 Letter, and
March 2018 Email all reference te&piration of the Franchise Agreement. None of

these purported notices include the termséveal,” “nonrenewal,” or any similar variant
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in the context of the Franchise Agraent. While DFO argues that these
communications provided cleandication of DFO'’s intent not to renew, the Court
concludes that whether these communicatmosided adequate notice is a disputed
material fact that precludes summary judgnerihis time. Because the Court concludes
that there are issues of material fact renmgimelated to the adegcy of the purported
notice, the Court does not reach the issugtadther the purported notices satisfied the
notice requirements of the Franchise Agreement.

Viewing the record in the light most faadrie to RFF, the Court also concludes
that there are issues of material fact firaclude a finding that the Supplemental Notice
provided adequate notice of DFs intention not to renew RFF’s franchise. In particular,
the parties dispute whether the Franchisee@ment had already expired by the time of
DFO'’s Supplemental Noticdf the Franchise Agreement had already expired by the time
of DFO’s Supplemental Notice, then tBapplemental Notice could not satisfy the
MFA'’s 180-day prior-notice requirement.

2. Breach of Contract and the Imgdied Covenant of Good Faith and
Fair Dealing

DFO argues that RFF had no contractugttrto renew the Franchise Agreement
on identical terms based on plaegidence that predated tReanchise Agreement. (Def.
Memo. at 31-32.) DFO argues that RFRmat contradict the clear terms of the
Franchise Agreement based on a contradiqtaoynise allegedly made by Lucy Clark.

(Id. at 32.)
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RFF argues that it has a contractual rightenew the FranchesAgreement of an
additional twenty years for two reasorfarst, RFF argues that the Minnesota
Amendment into the Bnchise Agreement gives RFFantractual right to renew the
Franchise Agreement odentical terms. (Pl. Op@at 35.) RFF argues that DFO’s
obligation to renew the Franisle Agreement is augmented by the implied covenant of
good faith and fair dealing, which (acding to RFF) requires DFO to renew the
Franchise Agreement in a way that is consistéth the parties’ historical oral and
written communications.|q. at 35-36.) Second, RFF argues that it has a contractual
right to renew the Franchise Agreementaentical terms based on a promise by Lucy
Clark and documents purportedsferencing DFO’s promiseld at 39-40.) RFF
argues that the parol evidence rule does raitipit consideration of its evidence because
the contract is either ambiguous or silen the meaning of the term “renew.”

(Id. 36-40.)

DFO responds that RFF has failed toypde contemporanesuwdocuments that
references the “capably perform” promise.eply at 11.) DFO also argues that the
documents that describe the royalty rate as “locked in” or as “holding” the rate at 6% are
not a reference to the “capgiperform” promise. If. at 12.) DFO further argues that no
franchisee could reasonably believe that ICkad authority to make such a purported
promise. [d. at 11.) DFO argues that the only eande in the recorcegarding Clark’s
job duties is testimony from OFFs former General Counselho testified that Clark had
always been in a clerical roleld(at 11-12.) DFO also argues that, to the extent RFF’s

contractual right to renewal is based oa Eranchise Agreementiscorporation of the
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MFA, RFF’s purported contractual rights féor the same reasons as its claim under the
MFA fails. (d. at 10-11). Finally, DFO argues that the plain terms of the Franchise
Agreement limit the rates to the term oé thranchise Agreement and do not provide a
right to extend the term of the franchiséd. @t 13.) DFO also points to the Franchise
Agreement’s integration clausehich states that the agraent is “a complete and
exclusive expression of their agreemerd aray not be contradicted by any other
statement or understanding between the partidd.”(quoting Franchise
Agreement 1 21.7).)

Section 21.10 of the Franslke Agreement provides thiéite agreement shall be
governed by and construeddan the laws of South Caroéin (Franchise Agreement
1 21.10.) Under South Carolina law, pageidence is admissible to “show the true
meaning of an ambiguowgitten contract.”Klutts Resort Realty, Inc. v. Down’Round
Dev. Corp, 232 S.E.2d 20, 25 (S.C. 1977). When ati@aet is “silent as to a particular
matter and because of the nature and charatthe transaction an ambiguity arises,”
parol evidence may also be admitted to fdy@ deficiency in the language of the
contract and to establish the trugemt and meaning of the partiedJ.S. Leasing
Corp. v. Janicare, In¢.364 S.E.2d 202, 205 (S.C. Ct. Ad®92). Whether a contract is
ambiguous is an issue of laee Sprint Nextel Corp. v. Wireless Buybacks Holdings,
LLC, 938 F.3d 113, 127 (4th Cir. 2019ge also S.C. Dep't of Natural Res. v. Town of
McClellanville,550 S.E.2d 299, 302-03 (S.C. 2001).

Regarding RFF’s claim that it has a gactual right to renew the Franchise

Agreement on identical termsd®l on the Franchise Agreent’'s incorporation of the
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MFA, the Court concludes that summary judginie favor of DFO is inappropriate. The
Court concludes that the Franchise Agreement incorporates the MFA into the Franchise
Agreement via the Minnesota Andgment. To the extent RR§ able to establish that
DFO violated its obligations under the MRhe Court concludes that RFF has a
contractual right to renew that is congni with the rights rendered by the MFA.
However, as discussed above, viewing the recotide light most favorable to RFF, the
Court concludes that there are material issiid¢act that rendesummary judgment in
favor of DFO on RFF’'s MFA claim inapproptea Similarly, the Court concludes that
summary judgment in favor of DFO on RFF’aioh of a contractual right to renew under
the MFA is inappropriate at this time.

Regarding RFF’s claim that it has a aastual right to renew the Franchise
Agreement on identical termsd®l on statements or contloatside of the Franchise
Agreement, the Court concludes that sumnpaaigment in favor of DFO is appropriate.
In particular, the Court concludes that the Franchise Agreamantbiguously states
that RFF’s right to renew the Franchiserégment is governday the MFA. The
Minnesota Amendment specifibapoints to the MFA’s povision on renewal, Minn.

Stat. § 80C.14, subd. 4. (Minnesota @&mment  2(a).) As discussed above, the
Minnesota Amendment explicitistates that any provisiaf the Franchise Agreement
that is inconsistent with the MFA “shall lseiperseded by the [MFA’s] requirements and
shall have no force or effect.'ld() Although RFF points tthe meaning of the term
“renew” as another source of potential amhiiguhe Court concludethat the meaning

of the term “renew” under the MFA is assue of statutory construction and, thus, a
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matter of law.See LaFave v. State Faut. Auto. Ins. C9.510 N.W.2d 16, 18 (Minn.
1993). Because the Franchise Agreement unambiguously incorporates the MFA and its
renewal provisions and because the meanirigeoferm “renew” is a matter of law,

RFF’s attempt to introdugearol evidence to contradior alter the unambiguous
incorporation of the MFA and itsmewal rights is impermissibleSee Klutts Resort

Realty 232 S.E.2d at 25.

Regarding RFF’s claim that the impliedvemant of good faitland fair dealing
requires DFO to renew the Franchise Agreenoendentical terms, the Court concludes
that summary judgment in favor of DFOappropriate. Under South Carolina law,
“there exists in every contract an implieaivenant of good faitand fair dealing.”
Boddie-Noell Properties, m v. 42 Magnolia P’ship544 S.E.2d 279,82 (S.C. Ct. App.
2000). However, “the implied covenant canbetused to alter the express terms of the
contract.” In re TD Bank, N.A.150 F. Supp. 3d 593, 625.@C. 2015). As discussed
above, the Franchise Agreent unambiguously incorporates the MFA and its renewal
provisions. Accordingly, the Court condles that RFF cannot rely on the implied
covenant of good faith and fair dealitwalter the renewal rights under the MFA.

3. RFF’s Claim for Declaratory Judgment

DFO argues that the Court should grant summary judgment for RFF’s claim for
declaratory judgment for the same reasonS@amts | (MFA) and I(Breach of Contract
and the Implied Covenant &ood Faith and Fair Dealing}-or the reasons discussed
above, the Court denies DFO’s motiom $nmmary judgmerfor RFF’s claim for

declaratory judgment.
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B. Defendant’s Requests for Declaratory Judgment

In addition to seeking surmary judgment on all of RFB'claims, DFO also seeks
declaratory judgment that it did not “fail tenew” the Franchise Agement in violation
of the MFA. For the reasons discussed abtheCourt concludes that there are issues of
material fact that preclude a finding tH2fO did not fail to renew the Franchise
Agreement in violation of the MFA. Accargly, the Court denies DFO'’s request for
declaratory judgment on this issue.

DFO also seeks a declaration that, ifFR& correct that the MFA required DFO to
extend the Franchise Agement on identical terms, DFOshthe right to terminate that
agreement because RBfeached the transfer provisioofsthe Franchise Agreement.
(Def. Memo. at 32-34.) DFO argues that/Ri#d not seek DFQO’s prior written consent
regarding the Darkenwald family’s puise of Hoffstrom’s 50% interestld( at 33.)

DFO argues that RFF withhelldformation regarding the eimge in ownership despite
DFO’s inquiries and DFQO’s Notice of Deith that noted that RFF had no approved
managers under the requirements of the Franchise AgreerfeeiptDFO argues that this
IS an express violation &ections 17.3 and 17.4 ile Franchise Agreement and
constitutes grounds for termination. DF@@es that RFF offer of the right of first

refusal to DFO after the fact does not cRfe='s failure to obtain DFQO’s prior written
consent for the ownership transfeld. @t 33-34.) Thus, DFO seeks a declaration that, if
the MFA required DFO to extertle Franchise Agreement @entical terms, DFO has a
right to immediately terminate that agreent due to RFF's alleged breachd. at 34;

Reply at 14.)

26



RFF argues that any purported defaulttezlao the ownership transfer occurred
after the expiration of the Franchise Agresrnand, thus, cannot provide grounds for
DFO to not renew the Franchidgreement. (Pl. Opp. at JORFF argues that the same
is true for RFF’s redemption of Hoffem’s 50% ownership interestld() RFF also
argues that DFO was aware of the redemptiddoffstrom’s interest but never objected
to RFF’s conduct. Id.) RFF further argues that the Netiof Default did not satisfy the
MFA'’s termination requirementsld( at 41.) Finally, RFF argues that DFO lacks good
cause to terminate the Fran&iisgreement becausecthestaurant is operationally sound.
(Id. at 42.)

Section 17.3 of the Franchise Agreamhstates, in the relevant part:

In the event that Frahisee desires to assign all or any part of

its rights, privileges and intests under this Agreement,

Franchisee shall first offer sh assignment to the Company

by notifying the Company and shall provide to the Company

such information and docuwantation relating to such

proposed assignment as the Company may require. The

Company shall have the right to acquire said rights, privileges

and interests of Franchisee by accepting the offer in

accordance with said terms acmhditions or equivalent cash.
(Franchise Agreement, 1 17.3.)

Section 17.4 of the Franckig\greement provides that the Company does not
exercise its right of first refusal, the Frarsge “shall thereafter have the right subject to
the prior written consent of the Company, to make the assignment to another person, firm
or corporation on the same terms andditbons as stated in the notice.fd.(1 17.4.)

Section 17.5 of the Franchisgreement states that “fa} assignment or purported

assignment of Franchisee’s rights, privilegemterests under ih Agreement without
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the Company'’s written consent shall be rauitl void of no forcerad effect, and shall
constitute grounds for terminati of this Agreement as pralad in Section 18 hereof.”
(Id. 117.5.)

Section 18 of the Franchise regment, entitled “DEFAULT AND
TERMINATION,” states thatthe Company shall have the right to immediately
terminate this Agreement after written notiog~ranchisee” upon the occurrence of a list
of events, including “[flailure of Franchiseedomply with any standard or requirement
of this Agreement which is not otherwisevered in Section 1&fter being given
notification thereof and a reasdi@ opportunity, which in no @nt need to benore than
thirty (30) days, to ae such default.” I¢l.  18.1.) The Franchigggreement also states
that “the Company shall have the righitamediately terminate this Agreement without
prior notice to Franchisee” upon the occurrence of a list of events, including “[a]ny
purported assignment, transfer or sublicense of this franchise, or any right hereunder,
without the prior written consent of the @pany as set forth in Section 171d.( 18.2.)

Regarding termination, the MFA stateaitf{n]o person may teninate or cancel
a franchise except for good cmu” Minn. Stat. 8 80C.14ubd. 3(b). As discussed
above, the MFA defines “gooduse” to mean “failure by thfranchisee to substantially
comply with the material and reasorablanchise requirements imposed by the
franchisor imposed by the franchisoidd. No person may terminate or cancel a
franchise unless the person has “given written notice setting forth all the reasons for the
termination or cancellation at least 90 dayadwance of termination or cancellation” and

“the recipient of the notice fails to coatehe reasons stated for termination or
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cancellation in the notice withB0 days of receipt of the notice.” Minn. Stat. § 80C.14,
subd. 3(a). Notice of termination, howews “effective immediately upon receipt”
where the alleged grounds for terminatiorcancellation are voluntary abandonment of
the franchisee relationship, conviction of thenfhisee of an offense directly related to
the business conducted pursuant to the fraeclor failure to cure a default under the
franchise agreement which materially impairs good vidl. The Minnesota Amendment
explicitly states that any provision of the Franchise Agreement thataesistent with

the MFA “shall be superseded by the [MFR¥equirements and shall have no force or
effect.” (Minnesota Amendment § 2.)céordingly, to the extent the Franchise
Agreement’s termination pr@sions are inconsistentitn the MFA’s termination
requirements, the Court finds that the MFA gmethe procedures for termination in this
case.

Here, DFO does not argue that its purpdrground for termination is based on
voluntary abandonment, conviction for an offesrectly related to the business of the
franchise, or a failure to cure a default which materially impairs good will. Instead, DFO
argues that it has a right to immediatelyntmate the Franchiskgreement because RFF
failed to follow the assignmeprovisions of the FranclesAgreement. Accordingly,
DFO's purported ground for termination isbgect to the MFA'’s good cause and notice
requirements. Viewing the record in tight most favorable to RFF, the Court
concludes that there are issues of mater@sfthat preclude a finding that DFO has the
right to immediately terminate the Franchisgreement. These factual disputes include

whether the Franchise Agreent’s assignment provisions are material and reasonable
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franchise requirements and whether, ifdlssignment provisiorare material and
reasonable franchise requirements, RREdao substantiallgomply with the
assignment provisions. Moreover, the Gaancludes that, even if RFF failed to
substantially comply with the Franchise Agreement’sgassent provisions, the MFA
prohibits termination without notice unles throunds for termination are based on the
limited number of grounds discussed abo8ee Modern Computer Sys., Inc. v. Modern
Banking Sys., Inc858 F.2d 1339, 134@®th Cir. 1988) (“Afranchise can only be
terminated for ‘good cause’ and franchisgasst be given advae written notice and an
opportunity to correct any deficienciesqurto termination.”) (citing Minn. Stat. §
80C.14, subd. 3Culligan Int'l Co. v.Culligan Water Conditioningf Carver Cty., InG.
563 F. Supp. 1265, 1270 (D. Mi. 1983) (“[T]he Court findshat the Act requires a
franchisor to give a franchisee specific noti¢éts delinquencies so that the franchisee
can have a meaningful oppamity to cure them.”). Acaadlingly, the Court denies
Defendant’s request for a declaratory judgibteat DFO has the right to immediately
terminate the Fraiise Agreement.
CONCLUSION

For the reasons discussed above, the Gl that summary judgment in favor
of DFO on RFF’s claim for a violation of tiMFA is inappropriate. The Court also finds
that summary judgment invfar of DFO on RFF’s claim for a breach of contract, as it
pertains to the incorporation of the MFA jmgppropriate. The Court finds that summary

judgment in favor of DFO on R¥s claim for a breach of camtct, as it pertains to RFF’s
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claim of a contractual obligi@n outside of the MFA or wer an implied covenant of
good faith and fair dealing, is appropriate.

In addition, for the reasons discussed a&hake Court denies DFO’s request for a
declaration that DFO did not “fail to renewie Franchise Agreemeint violation of the
MFA. The Court also denies DFQO'’s requiesta declaration that DFO has a right to
terminate the Franchise Agreent because of RFF’s alleged breach of the assignment
provisions.

The Court notes, however, victory at the summary judgment stage does not
necessarily mean victory ttal. Although the Court awludes today that there are
several issues of material fact remainitigg Court notes that it may be difficult for
Plaintiff to prevail at trial based on the red@urrently before # Court. The Court
further notes that this case is an unususé deecause it appearathdespite the ongoing
litigation, the parties have chosen to coué their franchisor-franchisee relationship.
Thus, the Court finds it difficult to understamthy the parties are unkgbto resolve this
dispute through negotiation.

ORDER

Based upon the foregoing, and thedjleecords, and proceedings her€inlS
HEREBY ORDERED that Defendant’s Motion for $umary Judgment (Doc. No. [32])
is GRANTED IN PART andDENEID IN PART consistent with the memorandum
above as follows:

1. The CourtDENIES Defendant’s Motion foSummary Judgment

regarding Plaintiff's claim for a viakion of the Minnesota Franchise Act;
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2. The CourtDENIES Defendant’s Motion foSummary Judgment
regarding Plaintiff's claim for a breadf contract, as it pertains to the
incorporation of the Minesota Franchise Act;

3. The CourtGRANTS Defendant’s Motion for Summary Judgment
regarding Plaintiff's claim for a breach adrtract, as it pertains to any contractual
obligation outside of the Minnesota FrarsghAct and under an implied covenant
of good faith and fair dealing;

4, The CourtDENIES Defendant’s Motion foSummary Judgment
regarding Defendant’s counterclaim forctatory judgment that DFO did not
“fail to renew” the Franchise Agreemaentviolation of the Minnesota Franchise
Act; and

5. The CourtDENIES Defendant’s Motion foSummary Judgment
regarding Defendant’s counterclaim for deakory judgment that DFO has a right
to terminate the Francl@sAgreement because of RFF’s alleged breach of the

assignment provisions.

Dated: September 30020 s/DonovaiV. Frank
DONOVAN W. FRANK
United States District Judge
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