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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA
Wayne M. Marshall, Civil No. 19-2313 (DWF/DTS)
Plaintiff,
MEMORANDUM OPINION
V. AND ORDER
Smith & Nephew, Inc.,

Defendant.

Debra Humphrey, Esq., Margaret Cordriesg., Stephen Monroe, Esq., Marc J.
Bern & Partners LLP; and E&8ingh, Esq., Sgh Advisors LLC, counsel for Plaintiff.

Pharaoh Johan Lewis, Esq., and Tradyah Steenburgh, Esq., Nilan Johnson Lewis
PA, counsel for Defendant.

This matter is before the Court upoMation for Sanctions brought by Defendant
Smith & Nephew, Inc. (“Defendd”). (Doc. No. 49.) Defendd requests that this Court
award sanctions against Plaintiff Wayne Warshall (“Plaintiff”) in the amount of
$4,725.00. Id.; see also Doc. No. 47 at 3.)

Based on the record and submissionhefparties, and the Court being otherwise
duly advised in the premises, tBeurt denies Defendant’s motion.

MEMORANDUM

Plaintiff is a citizen of Minnesota, whil@efendant is a Delawa corporation with
a principal place of business in Tenness@oc. No. 1-1 (“Compl.”) 11 7-8.)

On July 31, 2019, RIntiff filed a complaint againdefendant in Minnesota state

court. SeeCompl.) On August 21,29, Defendant removed the case to this Court.
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(Doc. 1 (“Notice of Removal”).) On Augug8, 2019, Defendant filed a motion to
dismiss the complaint. (Doc. No. 11.)

On September 20, 2019, Plaintiff advi€eefendant that he intended to file a
motion to remand this case based orspeal jurisdiction grounds.S¢e Doc. No. 47-1
(“Steenburgh Aff.”), Ex. A (“Steenburgh Eitig at 2.) Defendant responded that
Plaintiff had “no basis for a motion formand” and suggested that Plaintiff had
“confusedsubject matter jurisdiction withpersonal jurisdiction.” (ld. at 2 (emphasis in
original).) Defendant stated that the cases properly removetb federal court and
asked Plaintiff to reconsider the d&on to file a motion to remandld()

On September 23, 2019, Plaintiff filedretion to remand this case to Minnesota
state court. (Doc. No. 18.) Plaintdfgued that remand wappropriate because
Defendant “hasonsented to the jurisdiction of Minnesotaowurts, by registering an agent
to be served in Minnesotajtv the authority to transabusiness in Minnesota as an
active, foreign business, and therefore Defehdaa citizen of the state of Minnesota.”
(Doc. No. 18-2 at 2 (emphasis in originalR)aintiff did not cite to any case law that
supported Plaintiff's novel thep that a registered agemiade Defendant a citizen of
Minnesota. $eegenerallyid.) Instead, Plaintiff cited cases that stood for the proposition
that a registered agent peafy subjected a party general personal jurisdiction in
Minnesota. £eeid. at 5-7.)

Defendant filed a response to Plaintifffetion on October 24, 2019. (Doc.

No. 24.) Plaintiff did not submit a reply brief support of his motion. The Court set a
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hearing date for November 3019. (Doc. No. 40.) Theedays before the hearing,
Plaintiff withdrew his motiorto remand. (Doc. No. 43.)

Defendant subsequentlyefd a letter and motion requesting sanctions against
Plaintiff under Federal Rules of Civil Procedure 11 and 3Doc. Nos. 47, 49.)
Defendant requested sanctions in the amount of $4,728@&. No. 47 at 2.)

Defendant argues that sancti@ame warranted in this cabecause Plaintiff's motion for
remand was “frivolous and premised on aguanent that had no basis in law/d.{
Defendant further argues tHaefendant put Plaintiff on notice that Plaintiff’'s motion
was baseless.Id; at 3.) Plaintiff filed a responge Defendant’s motion for sanctions,
stating Plaintiff's motion to remand was “iogd faith and warranted by existing law or a
nonfrivolous argument for extending, mfyaing, or reversingexisting law or for
establishing new law.” (Doc. No. 51 at 1.)

Rule 11 provides that, by ggenting a motion to a couttie attorney certifies that
to the best of that person’s knowledge, imation, and belief, formed after an inquiry
under the circumstances “the claims, defensed other legal contentions are warranted
by existing law or by a nonfrivolous arguméor extending, modifying, or reversing
existing law or for establishing new law.” dceR. Civ. P. 11(b)(R To satisfy the
requirements of Rule 11, an attorney is odiggl to conduct a reasonable inquiry into the

factual basis for a claimSee Coontsv. Potts, 316 F.3d 745, 753 (8 Cir. 2003). In

1 Defendant initially filed a letter with the Court requesting sanctions. (Doc. No.
47.) After the Court requested that Defenddata formal motion for sanctions, (Doc.
No. 48), Defendant filed a mota for sanctions (Doc. No. 49).
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determining whether sanctions are warrantee court considers “whether a reasonable
and competent attorney would believe in the merit of [the] arguméaht(internal
guotations omitted).

Federal Rule of Civil Procedure 11(c)(2ppides, in the relevant part, that “[a]
motion for sanctions must lmeade separately from any othmotion and must describe
the specific conduct that allegedly violategle 11(b).” A Rulell motion must not be
filed “if the challenged paper . . . is withdrawr appropriately corrected within 21 days
after service or within anothéme the court sets.” Fed. R. Civ. P. 11(c)(2). Thus,
Rule 11 “provide[s] a type of ‘safe harbor’ @gst motions under Rule 11 in that a party
will not be subject to sanctions on thasis of another party’s motion unleaker
receiving the motion, it refuses to withdraw that position.Gordon v. Unifund CCR
Partners, 345 F.3d 1028, 1029 (8tir. 2003) (quoting Fed. FCiv. P. 11, Advisory
Committee Notes (1993) (emphasis in original)).

Federal Rule of Civil Procedure 37(b)@)verns sanctions fdailure to comply
with a discovery order. Fed. R. Civ. P. 372))(The Rule provides that, if a party “fails
to obey an order to prowedor permit discovery,” the court may impose a variety of
sanctions.See Fed. R. Civ. P. 37(b)(2)(A). “[lJnstelof or in addition to” the sanctions
described in Rule 37(b)(2)(A), the court “muostler the disobedient party, the attorney
advising that party, or both to pay the @aable expenses, including attorney’s fees,
caused by the failure, unless the failure wastamitislly justified, or other circumstances

make an award of expenses unjust.” FedCiR. P. 37(b)(2). A “district court has wide
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discretion to impose sanctions for a partyituf@ to comply withdiscovery requests.”
United Satesv. Big D Enters., Inc., 184 F.3d 924, 936 (8th Cir. 1999).

Here, the Court finds that sanctions under Rule 11 are inappropriate. The Court
notes that neither the Defendant’s engailrespondence with Plaintiff’'s counsel
(Steenburgh Email at 2) nbefendant’'s Opposition to &htiff's Motion to Remand
(Doc. No. 24) mentions the possibility of sdaans under Rule 11Moreover, informal
communications of a potential Rule 11 vigda cannot satisfy the notice requirement of
Rule 11. See VanDanacker v. Main Motor Sales Co., 109 F. Supp. 2d 1045, 1055 (D.
Minn. 2000) (finding that it would “wrench bothe language and purpose” of Rule 11 to
“permit an informal warningo substitute for service of a motion”) (quotations and
citations omitted)TRI, Inc. v. Boise Cascade Office Prods., Inc., Case No. 00-CV-1464
RHK/AJB, 2002 WL 3108190, at *2 (D. Minn. Sept. 200@2) (noting that “[t]his court
and others have repeatedlyected arguments that wang letters and other informal
notices trigger the start of the safe harbaorqoE). Thus, the Court finds that notice of a
potential Rule 11 violadin did not occur until, at the diast, Defendant’s oral motion at
the November 8, 2019 hearing. By thatdirRlaintiff had already withdrawn its Motion
to Remand. (Doc. No. 43.) Plaintiff's conddalls under the safe harbor provisions of
Rule 11 and, thus, sanctionsder Rule 11 are inappropriate.

The Court also finds that sanctions unBelle 37 are inappropriate. The Court
finds that Defendant has not identified ahgcovery order with which the Plaintiff has

failed to comply. Moreover, while Defendantition requests sanctions both Rules 11
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and 37 (Doc. No. 49), Defendant’s letter doesauuiress sanctions under Rule 37 at all
(Doc. No. 47). Accordingly, the Court de@sto sanction the Plaintiff under Rule 37.

Although the Court is delryg Defendant’s motion for sanctions under Rules 11
and 37, the Court notes that its denial isanadtification of Plaintiff’'s conduct in this
matter. The Court further notes that Pldfigimotion to remand, including Plaintiff's
interpretation of the cited case law, was besseand clearly confuséwo different types
of jurisdictional issues—diversity jurisdiction and personal jurisdiction. Based on this
apparent confusion, some would sugdleat a CLE course laed to diversity
jurisdiction would be in order. Regardletdse Court notes thatéhPlaintiff's conduct
regarding its motion to remand and itsp@sse to Defendant’s motion for sanctions,
which reiterated Plaintiff's unsyorted assertion that a reg@istd agent renders a party a
citizen of a statéjs an example of how not tomdle this type of situation.

ORDER
Based on the foregoing, and the filesgords, and proceedings heréin,| S

HEREBY ORDERED that Defendant’s Motion fdsanctions (Doc. No. [49]) is

DENIED.
Dated: July 28, 2020 s/Donovanh. Frank
DONOVAN W. FRANK
United States District Judge
2 In its response to Defendant’s nootifor sanctions, Plaintiff submitted two

articles discussing Pennsylvarstate court decisionsSeé Doc. Nos. 512 & 51-3.)
Neither decision was cited in Plaintiff's tnan to remand. Moreover, based on the
description of the casestine articles, both decisionsdréssed whether registration
satisfiedpersonal jurisdiction requirements, naubject matter jurisdiction
requirements.



