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Cleveland, OH 44114; Kelly G. Laudon and Matthew Enriquez, Jone9D&; T St., Ste.

4950, Minneapolis, MN 55402, for Defendants

SUSAN RICHARD NELSON, United States District Judge
Before the Court is Defendants’ Motion to Dismiss for Lack of Jurisdiction, Failure to
State a Claimor in the Alternativeto Compel ArbitratiorfDoc. No. 2]. For the reasons

set forth below, Defendants’ motiondenied

Dockets.Justia.com


https://dockets.justia.com/docket/minnesota/mndce/0:2019cv02360/182359/
https://docs.justia.com/cases/federal/district-courts/minnesota/mndce/0:2019cv02360/182359/77/
https://dockets.justia.com/

l. BACKGROUND
A. Underlying Litigation

This case arises from an underlyicantractuaindemnification action filed in this
District, Residential Funding Co. v. Home Loan Citr., Jnt4cv-1716 (SRN/HB).
ResCap’s predecessor in interest, Residential Funding Company (“R¥&S§ Delaware
limited liability company, with its principal place of business in Minneapolis, Minnesota.
(Compl. [Doc. No. 1]l 11.) RFGwas in the business of buying residential mortgage loans
from “correspondent lenders,” such as HLa&hd distributing them by pooling them
together with other mortgage loans to sell into residential mortgage backed securities
(“RMBS”) trusts or selling them to whole loan purchasetd. Y 41.)

HLC is a California corporation with its principal place of businkessted in
Charlotte, North Carolina.ld. 11 16 21.) Itis a “secongeneration Interndtased direct
mortgage lender” that was incorporated in September 2000 under the name
FreeApprovalFinder.com, Inc(ld. 1 16.) In 2002, it changed its name to Home Loan
Center, Inc. Id. 1116, 21.)

As a secondary market mortgage loan purch&esCap assertbat the quality of
the loans thait purchasedrom correspondent lenders was critical to its business success.
(Id. 1 42.) Thus, in RFC’s “Client Contrattcorresponding Client Guidend related
documentsvith correspondent lenders, including HLiGrequired the lenders to adhere to
“stringent loanlevel contractual representations and warranties designed to protect RFC
from the risks of borrower fraud, appraisal fraud, failure to comply with state and federal

law, and other credit and compliance factors that could negatively impact the performance
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and value of the loans it purchased.”ld.Y ResCap contends that the failure of
correspondent lenders, such as HLC, to satisfy their representations and wdeanties

the filing of numerous suits brought against RFC by investors in its RMBS, based on claims
that the loans contained multiple defects, and suffered from fraud and compliance
problems. Id.)

Ultimately, RFC filed for chapter 11 bankruptcy in the United States Bankruptcy
Court for the Southern District of New York (“Bankruptcy Court”)d. § 43.) Numerous
claimants, including investors, class action plaintiffs, monoline insurers, RMBS holders
and trustees, filed proofs of claim in Bankruptcy Court, alleging “tens of billions of dollars
of damages stemming from defective loans, including those sold to RFC by HIACT (

44.) After a long and intensive mediatidRE-C settledts RMBSrelated liabilities in
Bankruptcy Court for over $10 billion of allowed claimdd. (] 45.) After a fiveday
confirmation trial, the Bankruptcy Court approved the settlements on December 11, 2013,
and confirmed the Second Amended Joint Chapter 11 Pldn). As contemplated in the

Plan and the Bankruptcy Court’s confirmation order, Res@apauthorized to pursue
litigation, including ResCap’s underlying suit against HLC, and to distribute the proceeds
to the debtors’ creditors.d))

To that end, in late 2013, RFC initiated the underlying lawsuit against HLC in
Minnesota state court, asserting claims for breach of contract canttactual
indemnification. [d. 1 8.) Plaintiff removed the matter to this Court in 2014, and ResCap
was ultimately substituted for RFC as the Plaintiffd.)( The ResCap litigation in the

District of Minnesota, which included ResCap’s lawsuits against nhumeibes loan
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originators Jasted over fiveand-ahalf years. Igd. T 46.) ResCapontends that during this
time, it responded to over 1,000 written discovery requests, produced over three million
documents (consisting of nearly 24 million pages), defémder 150 fact depositions
noticed in the HLC case, and reviewed hundreds of thousands ep#rtgddocuments.

(Id.) ResCap and HLC also engaged in three unsuccessfulstpanvised mediations.

(1d.)

In April 2018, ResCap, HLC, and several otdefendants filed cross motions for
summary judgment and motions to exclude expert witnessdsf 47.) Thesummary
judgment briefing totaled nearly 600 pages, and, in addition to the “consolidated” briefing,
HLC filed a defendanrspecific memorandum, to which ResCap respondéd.) (The
Court heard approximately 15 hours of argument on the summary judgndebaabert
motions, after which it issued a }page opinion, granting some motions in favor of
ResCap, some in favor of the defendants, and reserving a number of issues fodrial. (

During the threaveek trial, from October 15, 2018 to November 7, 2018, ResCap
offered 15 fact witnesses, five expert witnesses, and approximately 55 exhbifs5.)

HLC crossexamined ResCap’s witnesses and offered six fact witnesses, two expert
witnesses, and approximately 40 exhibitéd.)( At the end of trial, the Court granted
judgment as a matter of law to ResCap on several issues, including the reasonableness of
the Bankruptcy settlements, akhdL.C’s equitable estoppel defense, but left several other
issues for the jury to determineld.j After two-and-ahalf hours of deliberation, the jury

returned a verdict of $28.7 million for ResCajd.)



Posttrial, the Court granted ResCap’s motions forjoisgmentand posjudgment
interest and attorneys’ feesld.( 51.) On June 21, 2019, the Court entguddment in
favor of ResCap, and against HLC, in the amount of $68,484,502d)B. (

On July 19, 2019, HLC filed a notice of appeal with the Eighth CitCoitrt of
Appeals (Id.) Two days later, HLC filed a chapter 11 bankruptcy petiticdhe Northern
District of California. [d.) At that time, HLC disclosed that it had approximately $11
million in assets, awsistingof $5.4 million in cash, antherest consisting of retainers paid
to various restructuring professionals, an ownerdfiigrest in HLC Escrow, Inc., and
certain tax attributes(ld.) ResCap alleges that “[a]t no time during the pendency of the
litigation did Defendants or HLC ever inform ResCap or the Court that HLC was insolvent
or would be unable to pay any judgment enteretd’) (

ResCap therfiled this actionfor declaratory relief, asserting that Defendants
LendingTreeParent and LendingTree Sudre liable for the underlying judgment against
HLC, as Defendants controlled HLC at all relevant tinflek.J 1.) ResCap alleges that
LendingTree Paremxpressly assumed HLC'’s relevant liabiliteasd is therefore liable as
its successor, and that Defendants are both liable as alter egos of HLC under California

law. (d.)

! Plaintiff refers to Defendant LendingTree, LLC asefidingTree Sub,” and
Defendant LendingTree, Inc. as “LendingTree Parent.” (Compl. at 1.) In geiheral, t
Court uses these terms in recounting the factual allegations, consistent with the language
in the Complaint.



B. HLC'’s Relationship with Defendants

ResCapmalleges that in 2003, LendingTree Sub (then known as LendingTree, Inc.),
entered into an Agreement and Plan of Merger with IAC/InterActive@bgm known as
USA Interactive) (“IAC”) and Forest Merger Corfd. 1 3.) Pursuant to thisgreement,

IAC acquired full ownership of LemuigTree Sub, which chandets name to Tree, LLC
in December 2004.1d.)

ResCap further alleges that in 2004, LendingTree Sub acquired HACY 4.)
ResCap asserts that HLC functioned ashally-owned subsidiary of LendingTree Sub,
which, in turn, is now a whollpwned subsidiary of LendingTree Parend.)( After the
acquisition, ResCap alleges, LendingTree Sub operated its lending business through HLC
(Id. 1 22.) That business involved originating mortgage loans and selling the loans to
secondary market purchasers, such as RKL). (

Douglas Lebdas thefounder of the “LendingTree” business, and the chairman and
chief executive officer of LendingTree Parert. {| 4.) ResCap alleges that at all relevant
times, Lebdaontrolled both LendingTree Sub and HEGIld.) Moreover, it alleges that
following HLC’s acquisition, “LendingTree Sub controlleevery aspectof HLC's

business? (Id. § 5.) In particular, ResCap asserts that LendingTree Sub caused HLC to

2 ResCap believethat at all relevant times, Lebda has been a resident of North
Carolina. (Compl. 1 18.)

3 ResCap alleges, on information and belief, that LendingTree Sub’s “domination and
exploitation of HLC” is supported by the following facts: (1) LendingTree Gudrated

HLC under the brand name “LendingTree Loans,” and HLC did business as “LendingTree
Loans”; (2) HLC’s revenues were primarily derived from the origination and sale of
branded “LendingTree Loans,” which were primarily sourced from consumer laagstsq
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continue selling loans to the secondary mortgage market, including to RFC, and also
“guaranteed the funding critical to the LendingTree Loans businelss.{ §.)

In August 2008, pursuant to a written agreement, (the “Spin Agreement”),
LendingTree Sub “spun off” from IAC, at which time Defendant LendingTree Parent (then
Tree.com, Inc.was incorporated and became the parent of LendingTree $aibf
Compl., Ex. 2 (Spin Agmt) [Doc. No.-2]) ResCap alleges that LendingTree Parent
expressly agreed to assume HLC's liabilities, including liabilities related to “LendingTree
Loans.” (Compl. 1 6.)

ResCap alleges thatin 2012, HLC sold almost all of its operating assetsdeddys
Bank. (d. T 16.) However, it asserts, Tree.com, Inc. (now LendingTree Parent) retained
all preclosing liabilities, as well arepurchase, warrantgand indemnification liabilities
associated with any HLC loansld) ResCap further contends that since 2012, HLC has
conducted no new business, and “its principal and essentially only activity has been the
litigation of claims arising from its origination and residential mortgage loamd.) (

In addition, ResCap asserts that before, during, and after the ResCap litigation,
including after HLC filed for bankruptcy, Defendants represented that they were

responsible for HLC’s liabilities. Id. § 53.) Plaintiff points toseveral yearsof

that LendingTree’s “family of websites and phone platforms” received; (3) the
LendingTree network generated most of HLC's customer leads under the name
“LendingTree Loans”; (4) only a small portion of HLC’s customer leads came from non
LendingTree chnnels, and HLC only used its own brand name when offering loans
through third party resources; (5) LendingTree Sub funded HLC’'s business through
warehouse lines of credit entered into and/or guaranteed by LendingTree Sub.; and (6)
LendingTree Sub would not allow HLC to retain sufficient capital or obtain sufficient
credit to hold loans for longer than 30 days. (Compl. § 23(a)—(f).)
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LendingTree Parent’s annual filings with the SEC, attached as exhibits to the Complaint,
in which LendingTree Parent stated that it would continue to be liable for HLC’s
repurchase and indemnification obligatiofsl. 1 54-58;see also id.Exs. 1, 37.). Also,
Plaintiff asserts that in LendingTree Parent’s 2018 SEC 10-K filing, it disclosed the $28.7
million jury verdict against HLCnoting the possibility fora potentialincreasefor both
prejudgment interest and attorneys’ feekd. { 57.) In that filing, LendingTree Parent
further stated thait hadincurred “substantial legal fees” in the HLC litigation, and the
“ultimate outcome” of the ResCap litigation and other pending claims might have a
“material and adverse effect firendingTree Parentlsbusinessfinancial condition and
results of operations.{ld. 1 54-58;see also id.Ex. 6(LendingTree 2018 SEC Form-10
K).) Plaintiff further points to LendingTree Parent's SEGQling for the second quarter
of 2019, filed four days after HLC’s bankruptcyld.(f 58;id., Ex. 7(LendingTree 2019
SEC Form 10-Q).) In the 2019 filing, LendingTree Parent notes, among other things, that
its losses from “discontinued operations” were “attributable to losses associated with the
LendingTree Loans business formerly operated by our Home Loan Center, Inc., or HLC,
subsidiary.” [d., Ex. 7 (LendingTree 201SECForm 10-Q) at 41.)
C.  This Action and Defendants’ Motion to Dismiss

As noted, in this action, ResCap seeks to hold Defendants liable for payment of the
HLC judgment. In Count One of the Complaint, Plaintifégesthat Treelnc. expressly
assumed all of HLC'’s liabilities pursuant to the Spin Agreemé@dampl. 1 5965) In

Count Two, Plaintiff asserts that LendingTree is liable for the HLC judgment adtd¢he



ego of HLC. (Id. 11 66-70.) In Count Three, Plaintiff alleges that HLC is liable as
LendingTree’s agent.Id. 111 7+77.)

In lieu of filing an Answer to the Complaint, Defendants filed the instant motion
seeking to dismiss Counts One and Thrddey do not move to dismiss Count Two.
Defendants argue that Count One must be dismissed for lack of personal jurisdiction, and,
under Rule 12(b)(6Xheycontend that ResCap has not alleged a plausible claim that RFC
was an intended thirdarty beneficiary of the Spin Agreement. (Defs.” Mem. [Doc. No.
31] at 2.)

As to Count Three, Defendarasgue that it must be dismissed for lack of personal
jurisdiction (Id.) In addition, they assert that Count Three fails to state a claim under Rule
12(b)(6), and is timdvarred. [d.) As to Rule 12(b)(6), Defendants argue that ResCap has
not plausibly alleged that HLC was acting within the scope of its agency when it sold
defective mortgage loans to RFAd. (@t 2-3.) Also, Defendants asséhatto the extent
ResCap believed that HLC acted as LendingTree’s agent when it sold loans to RFC,
ResCap was required to bring those claims within aysat limitations period, which
expired in 2018. I¢l. at 3.)

Finally, if the Court finds that Count One should not be dismissed, Deferats®rt
thatthe arbitration clause in the Spin Agreemmaguires arbitration of that claimld( at
3-4) If the Court grants their motion to arbitrate Count One, they ask that thestourt

the resolution of the remaining claims pending arbitratida.) (



I. DISCUSSION
A. Personal Jurisdiction
1. Standard of Review

To survive a motion to dismiss for lack pérsonal jurisdiction“a plaintiff must
make a prima facie showing thagrsonal jurisdictiomxists, which is accomplished by
pleading sufficient facts to support a reasonable inference that the defendant can be
subjected to jurisdiction within the stdteK—V Pharm. Cov. J. Uriach & CIA, S.A. 648
F.3d 588, 591-92 (8th Cir. 201(itation and alterations omitted). This evidentiary
standard is “minimal,” although the pleadings may be “tested” with affidavits and exhibits
supporting and opposingRule 12(b)(2)motion to dismiss.Id. at 592 A court must
resolve all factual conflicts in the plaintiff's favoFastpath, Incv. Arbela Techs. Corp.
760 F.3d 816, 820 (8th Cir. 2014) “[T]he action should not be dismissed for lack of
jurisdiction if the evidence, viewed in the light most favorable to [the plaintiff], is sufficient
to support a conclusion that tlegercise opersonal jurisdictiomver [the defendant] is
proper.” Creative Calling Sols., Ina. LF Beauty Ltd.799F.3d975, 979 (8th Cir. 2015).

2. The Law of Personal Jurisdiction
a. Minnesota’s Long Arm Statute and Due Process

A court may exercise personal jurisdiction over a nonresident defendant if (1)
Minnesota’s lonearm statute, Minn. Stat. 8 543.19, is satisfied, and (2) the exercise of
personal jurisdiction does not offend due proc&anton v. St. Jude Med., In840 F.3d
690, 693 (8th Cir. 2003). Because Minnesota’s {ang statute extends the personal

jurisdiction of Minnesota courts as far as due process allhmgsiesota Min. & Mfg. Co.
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v. Nippon Carbide Indus. Co63 F.3d 694, 697 (8th Cir. 1995), this Court need only
evaluate whether the exercise of personal jurisdiction comports with the requirements of
due processCreative Calling Sols.799 F.3d at 979.

A court may exercise personal jurisdiction over litigating parties either under a
theory of specific or general jurisdictio®urger King Corp. v. Rudzewic471 U.S. 462,
472 (1985). InDaimler AG v. Bauman571 U.S. 117, 127 (2014he Supreme Court
clarified that a court may only exercise general perspuradiction if a defendant’s
contacts are “so continuous and systematic as to render [it] essentially at home in the
forum.” (citing GoodyearDunlop Tires Opratiors, S.A. v. Brown564 U.S.915, 919
(2011)) The Court explained thaidefendant’s placef incorporation and princad place
of business are the “paradigm-plirpose forums.”ld. at 137 (citingGoodyeay 564 U.S.
at 924). Moreover, foreign corporations should be able to engage in business transactions
with some “minimum assurances as to where that conduct will and will not render them
liable to suit.” Id. at 139 (quotingBurger King 471 U.S. at 472).The Supreme Court
found that it is only in an “exceptional case” that a “corporation’s operations in a forum
other than its formal place of incorporation or principal place of business may be so
substantial and of such a nature as to render the corporation at home in that State,” so as to
allow a court to exercise general personal jurisdictidnat 139, n.19.

b. LendingTree Sub’s Consent to General Personal
Jurisdiction

It is well established that consent is an independent basis for the exercise

of personal jurisdictionlns. Corp. of Ireland v. Compagnie des Bauxites de Gui#isg
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U.S. 694, 703 (1982). Consentdersonal jurisdictiomnay be established in several ways,
including as a condition of performing some activity in the stéde (“The actions of the
defendant may amount to a legal submission to the jurisdiction of the court, whether
voluntary or not). As ResCap correctly notes, the Eighth Circuit has held that the
appointment of an agent for service of process in Minnesota pursuant to state statutes
constitutes consent to the general jurisdiction of Minnesota cdsieis Knowlton v. Allied

Van Lines, Ing 900 F.2d 1196, 1998000 (8th Cir. 1990) (“The whole purpose of
requiring designation of an agent for service is to make a nonresident suable in the local
courts.”).

Neither Defendants are incorporated in Minnesota nor have their principal place of
business located in the State. (Compl. 11 12, 1¥gwever,it is undisputed that
LendingTree Sub hasregisteredhgent for service of process in Minnesota. (Defs.” Mem.
at 12 n.5; Pl.’s Opp’n [Doc. No. 46] at+8 Alden Decl[Doc. No. 47] Ex. F (LendingTree,

LLC’s Service of Process ReRecord}.) Plaintiff further alleges that LendingTree Sub
registered in Minnesota in October 2005, and filed certificates of registered offices and/or
agents in March 2013, September 2016, April 2017, February 2018, and August 2018.
(Alden Decl., Ex. KLendingTree, LLC’s Service of Process Reg. Record).) Accordingly,
Plaintiff argues that by maintaining its filing and designating a registered agent “long after

Knowlton was decided[,]” LendingTree Sub has consented to the general personal

4 The Court takes judicial notice of filings with the Secretary of Staéz Noble Sys.
Corp. v. Alorica Cent., LL(543 F.3d 978, 982 (8th Cir. 2008).
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jurisdiction of the Court. (Pl.’s Opp’n a8 (citingAm. Dairy Queen Corp. v. W.B. Mason
Co., 2019 WL 135699, at *1, 6 (D. Minn. Jan. 8, 2019).)

Defendants respond that a more restrictive interpretation of Minnesota’s statute for
service & process on a limited liability company, Minn. Stat § 322C.0146equired
because the statute “does not expressly mention consent to personal jurisd{Ciefs.”

Mem. at 12 n.5). Nonetheless, Defendants’ counsel acknowledged at oral argument that
the Court was bound lignowlton but preserved their “rights to appeal [this] issue at the
appropriate time.” (Jan. 16, 2020 Hr'g Tr. [Doc. No. 71] atsb& asoDefs.” Mem. at 12

n.5.)

The parties agree thanowlton controls here, an&nowlton makes clear that
“consent is an independent basis for jurisdictioBée Am. Dairy Queen Coy2019 WL
135699, at *6 (interpretingtnowlton). By registering under Minn. Stat 8§ 322C.0116,
LendingTree Sub has consented to the general personal jurisdiction of the Court. And as
this Courthasrecognized, becaus&fowltonhas been good law since 1991 . . . any foreign
corporation who registers here, [] is consenting to general personal jurisdiction in the
forum.” Id.

Accordingly, the Court has general personal jurisdiction over LendingTree Sub.
Alternatively, the Court has personal jurisdiction over LendingTree Sub (and LendingTree
Parent) by virtue of the forum selext clause in the Client Contrabetween RFC and

HLC, as addressed further below.
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3. Client Contract’'s Forum Selection Clause

The forum selection clause in the Client Contract between RFC ancidlCitly
requires the parties tsubmit “to the jurisdiction of any . . federal court located in
Hennepin County, Minnesota[.]” (Alden Decl., Ex. (May 6, 2002 Client Contract
between RFC & HLC) T 12 It is undisputed that the forum selection clause in the Client
Contract is valid and enforceable as to HLC. Where the parties disagree, however, is
whether Defendants may also be bound—»by virtue of their relationship with HLC—to the
terms of that clause. ResCap argues that Defendants are bound by this clause for three
reasons. First, ResCap contends that its “allegations of successor liability [against
LendingTree Parent] establish personal jurisdiction[.]” (Pl.'s Opp'’n-409 Second,
ResCap argues that Defendants are “closely related” to HLC, and thus bound by the forum
selecton clause. I¢l. at 16-11.) Third, ResCap asserts that the Court should “impute the
contacts” of HLC to Defendants because Defendants “dominated and controlled” HLC.
(Id. at 11-12.)

Defendants counter that these reasons fail to establish personal jurisdiction over
both LendingTree Parent and LendingTree Sub. As an initial matter, Defendants contest
whetherCount One (ssertecagainst LendingTree Parent ondgtuallyasserts a successor
liability claim. (Defs.” Reply[Doc. No. 60]at 4-5.) Even if it does Defendants arguthnat
the claim is not viable because ResCap fails to allege that HLC transferred its assets to
LendingTree Parentld.) Instead Defendantassertthe Complaint only alleges that HLC

continued to sell loans to RFC pursuant to the Client Contract for four years after the Spin
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Agreement and that, in the summer of 2012, HLC soldoflts operating assets to
Discover. [(d. (citing Compl. 1 16, 37, 423)

Regarding ResCap’allegations that Defendants are “closely related” to HLC
Defendants contend that the Eighth Circuit requires that the “particular dispute also be
closely related to the contract containing the fosetection clause.” I¢. at 5 (citing
Marano Enters. of Kan. v.-Zeca Rests., L.P254F.3d 753, 757 (@ Cir. 2001)) Arguing
thatthe disputes in Counts One and Three are “not closely related to the Client Contract,”
Defendants assert that the forselection clause in the Client Contract does not bind the
parties. [d.) Finally, as for “imputing the contacts” of HLC to LendingTree Parent and
LendingTree Sub, Defendants contend that ResCap fails to cite any authority that enforces
a forumselection clause against the parent alleged to dominate and control the subsidiary.
(Id. at 5-6.)

As aninitial step, the Court must determine which state’s law to apply to the
successor liability and agentlyeory analyss. For the successor liability analysis,
ResCap’s counseatatedat oral argument that the Court could plausibly appiyeei (1)
theforum law of Minnesota2) Delaware laywasprovided inthe choiceof-law provision
in the SpinAgreement; or (3) the forum law of the principal place of Defendants’ business
or HLC's place of incorporation, North CarolinaCalifornig respectively. (Jan. 16, 2020
Hr'g Tr. at 26.) In contrast, Defendants appear to positdhlgt Delaware law should
applyto ResCap’s successlmbility analysis. §eeDefs.” Mem. at 16.) Neither party

necessarily advocates for two of the states abdvalifornia or North Carolina-and the
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Court agrees that the laws of Minnesota and Delaware appear to be most strongly in
contention.

Defendants argue that Delaware law should apply to the sucdiessitly analysis
based, in part, on the terms of tharSfigreement. At the hearing on the present motion,
ResCap’s counsel contended that the $ygireement “describes the relationship between
[LendingTree Parent] and HLC.” (Jan. 16, 2020 Hr'g Tr. at 28.) ResSsgxts that
Defendants structured the Spigreement so that they expressly assumed HLC'’s liability,
giving rise to successor liability under common law. (Pl.’'s Opp’'n at 2.) Thus, the
interpretation of the Spin Agreement appears relevant to this dispute.

In deciding conflict of law questions, a federal district court sitting in Minnesota
applies Minnesota’s conflict of law rulesseeAtl. Marine Const. Co., Inc. v. U.S. Dist.
Court for W. Dist. of Texa$71 U.S. 49, 65, 134 S. Ct. 568, 582 (2QtRBing Klaxon Co.

v. Stentor Elec. Mfg. Cp313 U.S. 487, 496 (1991 Under Minnesota’s choieaf-law
analysis for substantive law, courts figinsiderwhether there is an actual conflict
between the law of two stateState Farm Mut. Auto. Ins. Co. v. Great W. Cas, 6823
N.W.2d 894, 896 (Minn. 2001kiting Myers v. Gov't Emp. Ins. Ca225 N.W.2d 238, 241
(Minn. 1974). On the surface, it appears that the laws of Delaware and Minmkfeta
as to successor liabilityDelaware law permits a party to pursue successor liabiitgur
traditional common law bases: (1) the buyer’'s express assunabtiability (as ResCap

alleges here); (2)e factamerger or consolidation; (3) mere continuation of the predecessor

5 Although relevant to this claim, as discuss$edher below,the Court finds that
ResCap sufficiently pleads that it is suing pursuant to the Client Contract for Count One.
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under a different name; or (4) frauBossv. Desa Holdings Corp No. 05C-05-013 MMJ,
2008WL 4899226at*4 (Del. Super. Ct. Sept. 30, 2008h Minnesotapursuant to Minn.
Stat. 8 302A.661, subd. duccessor liabilitys generally limited to circumstanceswhich
there hasbeena contractual assumption of liability, or where liability is otherwise
permitted by statute.SeeStoebnew. Opportunity Fin.LLC, 562B.R.368, 381 (D. Minn.
2016) (comparing Delaware laandMinnesota successor liability law). As ResCap notes,
however, the difference in the scope of the two states’ laws is inconsequential here because
ResCap’s theory of successor liability—express contractual assumption—is a viable theory
under both states’ laws.

Similarly, for ResCap’sgencytheory, Minnesota and Delaware law do appear
to conflict CompareHutar v. Capital One Fin. CorpNo. 15cv-2100 (MJD/JJK)2015
WL 4868886, at *7 (D. Minn. July 27, 2015) (Keyes, Mag. J.) (noting federal common law

elements of agency relationship based on Restatement (Second) of Agency, and their

6 Revisions to Minn. Stat. Minn. Sta8.302A.661, subd. 4, in 2006 appear to have
eliminated de facto merger and the mere continuation basis for successor .ligbdity
Matson Logistics, LLC v. Smiendo. 12cv-400 (ADM/JJK), 2012 WL 2005607, at *9

(D. Minn. 2012) (concluding 2006 amendment tBO2A.661, subd. 4 “clearly abrogates
the common law exceptions of de facto merger and mere continuation” for successor
liability claims). However, the Court notes that two decisions by the Minnesota Court of
Appeals have since applied de facto memgea continuation exceptions for successor
liability claims. See Johnson v. USL Prods., Indo. A11:1774, 2012 WL 2078478, at
*5—7 (Minn. Ct. App. June 11, 2012) (acknowledging Minn. St&803A.661, subd. 4,
then discussing de facto merger and mere continuation theoeesjienied(Minn. Aug.

21, 2012)Noack v. Colson Constr., IndNo. A080148, 2009 WL 305114, at *9 (noting
Minnesota permits all four exceptions for successor liability claines),denied (Minn.

Apr. 21, 2009). While neithatecisionof the Court of Appeals has been overruled, both
have been criticizedSee In re Opus East, LI.628 B.R. 30, 8482 (Bankr. D. Del. 2015)
(conducting analysis of whjohnsorandNoackincorrectly recited Minnesota law).
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general consistency with Minnesota law on agency relationskigepted in full 2015
WL 4937347 (D. Minn. Aug. 12, 2015)ith Fisher v. Townsends, In695 A.2d 53, 57—
58 (Del. 1997)discussinghe “generic” nature of a principal/agent relationshimd citing
Restatement (Second) of Agency).

Accordingly, because the laws of both states would produce the same result for the
theories asserted in Counts One and Three of the Complaint, thereed canflict, and
the Court need not resolve the questdrwhether Minnesota or Delaware law applies.
See Leonards v. S. Farm Bureau Cas. Ins, Z#2 F.3d 611, 612 (8th Cir. 2002) (declining
to decide choice-of-law issue where state’s laws were the same, creating a “false conflict”
on the issug Cent. States Se. & Sw. Areas Pension Fund v. King Dodge88%F.2d
1238, 1239 (8th Cir. 198T¢leclining to decide which state’s law applied where they were
the same)see also Merry v. Prestige Capital Mkts., L.t@44 F. Supp. 2d 702, 713 (D.
Minn. 2013) (noting that where law is the same, “[tlhe Court need not decide which state’s
law to apply”).

The Court therefore first addresses the jurisdictional question of whether ResCap
has adequately plead express assumption of liability—the basis for successor liability
alleged against LendingTree Parent hete.ResCap successfully meets its burden of
alleging successor liability, the parties do not dispute that LendingTree Parent igolgound
the Client Contract’s forum selection claugdne Court furtler addresses whether ResCap
has sufficiently pleaed that the Client Contract's forum selection clause binds both

Defendants by virtue of their relationship with HLEinally, the Court addresses whether
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the Complainallegessufficient contacts for the Court to exercise specific jurisdiction over
Defendants.
a. LendingTree Parent (Count One)

Well-pleaded allegations of successor liability can establish personal jurisdiction
Seeln re RFC & ResCap Liquidating TLitig., No. 13cv-3451 (SRN/HB), 2017 WL
1483374, at *9 (D. Minn. Apr. 25, 2017) (finding Plaintiff adequately all€gmadulent
transfer-baseduccessor liability and therefore “set forth a prima facie case of personal
jurisdiction”); Massi v. HoldenNo. 09¢v-1821 (MJD/JJG), 2011 WL 6181258, at *5 (D.
Minn. Dec. 13, 2011) (finding, under Minnesota law, @metrcisingpersonal jurisdiction
over corporate successor based on its predecessor’s contacts with thevisiproper);
see alsd_eon v. Shmukle®92 F. Supp. 2d 179, 190 (E.D.N.Y. 2014) (finding twell
settled” that when a court has personal jurisdiction over a predecessor, it “gains personal
jurisdiction over [the successor]’Aguas Lenders Recovery Grp. v. Suez, $8% F.3d
696, 701 (2d Cir. 2009) (“[1]f successorship is established, ssigpratory is subject to the
... presumption of the enforceability of mandatory forum selection clauses).

Comparing the elements of successor liability to the allegations contained in the
Complaint, the Court concludes, at the outset, that ResCap has met its burden of pleading
this claim. The Complaint adequately pleads that LendingTree Parent became HLC's
successor by assuming its liabilities in the Spgreement—liabilitiesthat ultimately
included the HLC Judgment. SeeCompl. 11 2434, 53-65.) And as explained further
below, contrary to Defendants’ assertions, (Defs.” Reply at 4), the Complaint sufficiently

alleges a successhability claim, even if ResCap did not allege that HLC transferred its
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assets to LendingTree Parent. At this early stage, such allegations are sufficient to meet
ResCap'’s jurisdictional burden.
b. LendingTree Parentand LendingTree Sub

ResCap argues that Defendants are further bound by the Client Contract’s forum
selection clause becauBefendants are “closely related” to HLC, and tHdgminated
and controlled” HLC. (Pl.’s Opp’n at 22.)

I Closely-Related Doctrine

First, the Eighth Circuit recognizes thartiesclosely related” to the disputare
bound by forursselection clausedMarano Enters 254 F.3d at 757Given the numerous
allegations in the Complaimioncerning the connections between Defendants ar@, HL
(see e.g, Compl. 11 14, 15, 23, 40), Defendants do not appear to contest they are “closely
related” to HLC. However,Defendants contend th&tarano further requires that “the
particular dispute be closely related to the contract containing the-&elaction clause.”
(Defs.” Reply at 5 (citindVarang, 254 F.3d at 757).Defendantgherefore arguéhat the
allegations in Count Orere not bound tthe forum selection clause in the Client Contract
becaus€ount One concerrfsa dispute about the meaning of the Spgreement, not the
Client Contract.” d.) Defendants further argue that the allegations in Count Three
(assertedhgainst both Defend#s) arealso not bound to the Client Contract, but instead
involve “unidentified contract(s) that ResCap has not alleged contain a-smlection
clause.” [d.)

The Court disagrees with Defendants. Even under Defendants’ readitagaofo

at this stage of the cagdeesCap plausibly allegéisat ResCap’s claims are pursuant to the
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Client Contract. For its succesd@bility claim, ResCap persuasively argues that it “is

nat suing on the SpiMgreement.” (Jan. 16, 2020 Hr'g Tat 28.) Rather, the Spin
Agreements relevant to the extent that it describes the relationship between Defendants
and HLC. As discusseturther below,courts have recognized this distinction when
applying successor liability based on an express assumption of liaBiégye.g, Haywin

Textile Prods., Inc. v. Int'l Fin. InyNo. 00 Civ. 8633 RLC, 2001 WL 984721, at *4
(S.D.N.Y. Aug. 24, 2001)aff'd, 38 F. App’x 96 (2d Cir. 2002) (“When a party sues
claiming that the defendant is a succesgménterest . . . his argument is not premised upon

his particular status, but rather upon the defendant’s position of exposure to general liability
for the debts of the predecessoeritage Realty Mgmt., Inc. v. Symbiot Snow Mgmt.
Network, LLC No. 06047 Erie, 2007 WL 2903941, at *6 (W.D. Penn. Sept. 28, 2007)
(noting that plaintiff is “only relying on the contract to demonstrate that [defendant]
expressly assumed a portion of the [plaintiff's] liability, as required to make out a claim of
express assumption successor liability.”).

A similar situation is presented here, where ResCap argues that it is only relying on
the Spin Agreement to demonstrate that LendingTree Parent expressly assumed the
liabilities of HLC, including the HLC judgmentlts’ claim, however, is based on HLC'’s
“sale of defective loans, prior to the Spin Agreement, and its obligation to indemnify
Plaintiff for liabilities incurred in RFC’s bankruptcy, each pursuant to the Client Contract.”
(Pl.’s Opp’n at 1920; see e.g, Compl.q{ 20,32, 34, 38, 5358) Thus, the Court finds
that LendingTree Parent was bound by the Client Contract’s forum selection clause

because this contract was “closely related” to the dispute.
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As for Count Three, in viewing the record in the light most favorable to ResCap, the
Court finds that ResCap plausibly alleges that the Client Contract was also “closely related”
to the dispute. The Complaint alleges thél) Defendants, as principals, are liable for
causing HLC, their agent, to originate and sell defective mortgage loans to RFC in breach
of applicable representations, including under the Client Con{@ainpl. 11 5, 8, 3536,
42, 72-74; Ex. 9(Residential Funding Co., LLC v. Home Loan Ctr., Ifd.’s First Am.
Comp.); (2) the breaches occurred whegich defective mortgage loan was sold to RFC
(Compl. 119 35-36, 42); (3) HLC failed to satisfy its contractual obligation to indemnify
RFC for the losses and liabilities it incurred based on these defective(idafi§ 2, 8, 17,
40); and (4) these acts took place while Defendants controlled and dominated HLC, and
were within HLC’s authority(id. 11 5, 23, 75). As such, the Court finds that, even under
Defendants’ interpretation of Eighth Circuit precedent, the clastited doctrine binds
Defendants here.

. Control and Domination Test

The parties dispute whether the Court has authority to impute a subsidiary’s contacts
when assessing personal jurisdiction over Defendants. (Defs.” Replges8;'s Opp’n
at 1112 (citingEpps v. Stewart Info. Servs. Cqrp27 F.3d 642 (8th Cir. 2003keorge
v. Uponor Corp, 988 F. Supp. 2d 1056 (D. Minn. 2013)). Defendants assert that none of
ResCap’s cited authoyitenforceda forumselection clause against the parent alleged to
have “dominate@nd contrded’ the subsidiary. Defendants therefore arthathere is

no basis to enforce the forum-selection clause here. (Defs.” Reply at 6-7.)
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Defendantsreading of the law is too narrow. For instanceEpps 327 F.3d at
649, the Eighth Circuit concluded that the parent still could be subject to personal
jurisdiction when the “corporation through the activities of another corporation has
subjected itself to jurisdiction in a state under its long arm statute.” AwWdsgystems,

Inc. v. EBMPapst 646 F.3cb89, 596 (8th Cir. 2011pbnwhich Defendants rely, the Eighth
Circuit rejecteda brightline factual inquiry, holding that “[d]etermining the propriety of
jurisdiction at a particular place always involves applying principles of fairness and
reasonableness to a distinct set of facts, and the determination is not readily amenable to
rigid rules that can be applied across the entire spectrum of cases.” Acitegson v.
Dassault Aviation361 F.3d 449 (8th Cir. 2004)). To establish jurisdiction in this context,

a “rigid satisfaction of the alter ego test” is not necess@geUponor, 988 F. Supp. 2d at

1064 (citingViasystems546 F.3d at 1064).

Here, through HLC'’s contacts, including the Client Contract’'s forsgfection
clause,Plaintiff has pleaded facts thatufficiently supporta prima facie showing of
personal jurisdictin. LendingTree Parent wholly owns LendingTree Sub, which wholly
owns HLC. (Compl. 1 68(a).) ResCap alleges, and Defendants do not dispute, that each
company in the chain wholly owns the respective company below.

More importantly, ResCap alleges that Defendants’ contacts with Minnesota go well
beyond “mere ownership” of HLCEpps 327 F.3d at 6491n fact, ResCap asserts that
Defendants controlledirtually every aspect of HLC’s business. (Compl. Y 5, 74.)
Defendants allegedly caused HLC to “source mortgage loans from LendingTree’s family

of websites” and “phone platforms.’Id( 11 5, 23(a), 75(a).) ResCap further alleges that
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Defendants caused HLC to brand loans under the “LendingTree Loans” namf®.7%.)
Defendants also allegedly caused HLC to sell loans to purchasers in the secondary market,
including RFC. Kd. 1 5.) “Most of HLC’s customer leads” were allegedly “generated by
the LendingTree network.”ld. 11 23(c), 75(d).) ResCap further alleges that Defendants
“funded HLC'’s business, through warehouse lines of credit or debt guaranteedf %,
23(e), 75(e).) And Defendants allegedly would “not permit HLC to retain sufficient capital
or obtain sufficient credit to hold onto loans for longer than 30 days.” { 5, 28e),
75(e).)

Although Defendants rely odiasystems646 F.3d 589to suggest that the Court
can only impute HLC’s contacts to Defendants if ResCap “pierce[s] the corporate veil,”
(Defs.” Reply at 67), Defendantsoncede that the standard appliedJiponor, 988 F.
Supp. 2d at 1064, was not8gid. (Defs.” Reply at 7 The Court agrees wittme Court
in Uponor, and finds that Defendants’ view overstates the Eighth Circuit’'s rufing
Viasystems In Viasystemsthe court held that in ordés impute a subsidiary’s contacts
with the forum state through an agency thethrg parent must exercisedegree of control
and domination” over the subsidiary, which it found “absent” in that case. 646 F.3d at 596.
Notably, the court found jurisdiction lacking partly becauke parent company’s
ownership interest in the subsidiary was “confined to adtepsremoved 28percent
interest.” Id. at 597 (noting further that parent had “no control or authority” over subsidiary
and “no directors or officers in common” with subsidiary).

Unlike the situation itvViasystemgherethere is no “dilution” in ownership between

HLC and Defendants. As Plaintiff alleges, Defendants controlled “every aspect” of HLC'’s
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business. Moreover, Plaintiff identifiesolglas Lebda-the CEO, chairman, and a

shareholder of LendingTree Parerds LendingTree Sub’s sole manager, and HLC's sole

director (until February 2019). (Compl. 11 14, 15.) Plaintiff alleged #tada participated

in decisionmaking in the ResCap litigatipand thaDefendants guaranteed payment of

HLC'’s legal expenses in the underlying cadd. {1 15, 40.) Accordingly, the allegations

in the Complaint sufficiently plead that Defendants exetcsesufficient “degree of

control and domination” over HLC. The Court therefore imputes HLC’s contacts to

Defendants such that the forum-selection in the Client Contract applies to Defendants.
iii. Specific Personal Jurisdiction

As for Count Three, ResCap contends that personal jurisdiction does not rest
exclusively on the Client Contract’s forum selection clause. Rather, it argues, Defendants
are subject to specific jurisdiction because the Complaint allegethéydtad sufficent
contacts with Minnesota. The Court agrees.

“Sufficient contacts exist when the defendant’s conduct and connection with the
forum state are such that [it] should reasonably anticipate being haled into court there, and
when maintenance of the suit does not offend traditional notions of fair play and substantial
justice.” Coen v. Coen509 F.3d 900, 905 (8th Cir. 2007) (quotations omitted). If a
defendant “purposefully directed its conduct into the forum State,” the suit “arise[s] out of
or relate[s] to the defendant’s contact with the forum,” and the exercise of jurisdiction is
reasonable, then a court may exercise specific jurisdiction over the deferiatbl-

Myers Squibb Co. v. Superior Court of Cal., S.F. Qi$7 S. Ct. 1773, 1780 (2017).0T

make this determination, the Eighth Circuit considers five factors relevagsgrsonal
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jurisdiction: (1) the nature and quality of the defendants’ contacts with the forum state; (2)
the quantity of contacts with the forum state; (3) the relation of the cause of action to the
contacts; (4) the interest of the forum state in providing a forum for its residents; and (5)
the convenience of the partieSee Wells Dairy, Inc. v. Food Movers Int'l, In607 F.3d
515, 518 (8th Cir. 2010) (citinBell Paper Box, Inc. v. U.S. Kids, In@2 F.3d 816, 819
(8th Cir. 1994)). “The first three factors are closely related and are of primary importance,
while the last two factors are secondarf?écoraro v. Sky Ranch for Boys, ..n840 F.3d
558, 562 (8th Cir. 2003Xkiting Digi—Tel Holdings, Inc. v. Proteq Telecomm. (PTE),.Ltd
89 F.3d 519, 523 (8th Cir. 1996)).

The Court concludes that the three main jurisdictional faettre nature, quality,
and quantity of the defendant’s contacts with the forum, and the reddtibose contacts
to the cause of actierweigh in favor of exercising specific personal jurisdiction over
Defendants. According to the Complaint, after Defendants acquired HLC, they “controlled
every aspect of HLC’s business,” caused it to operate under the brand name “LendingTree
Loans,” funded HLC’s business through warehouse lines of credit, and caused HLC to
originate loans and sell them to purchasers, including RFC, which had its principal place
of business in Minnesota. (Compl. 11 11, 23, 74.) Defendants allegedly dominated and
controlled HLC while it sold over 6,200 loans to RFC in Minnesota, which gave rise to
RFC’s indemnification claim andltimatelyresulted in the Judgment against HL@. {
35.) Defendants also controlled HLC whehC allegedly repudiated its indemnification
obligations to Plaintiff. Further, Defendants allegedly assumed HLC’s repurchase and

indemnification obligations to RFC arising out of HLC’s sale of mortgages to RFC in
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Minnesota. Id. 11 60, 62.)see alsaMid-Continent Eng’g, Inc. v. Toyoda Mach. USA,
Corp., No. 07cv-3892 (DSD/SRN), 2009 WL 1272142, at#B(D. Minn. May 5, 2009)
(finding predecessor’'s contacts with Minnesota attributable to successor company for
purposes of specific jurisdiction, based on successor's assumption of predecessor’s
liabilities).

Additionally, for the three main factors, Defendants do not challenge personal
jurisdiction as to Count Two, and the factual allegations underlying Counts Two and Three
overlap. For example, bothaunts allege that Defendants dominated and controlled HLC,
causing it to operate under the brand name “LendingTree Loans.” (Compl. 11 68, 75.)
Similarly, both counts allege that the vast majority of HLC’'s customer leads were
originated by the LendingTree network of websites and phone platforms, and that
Defendants funded HLC's businesdd.(compareCount Two (11 6670), with Count
Three (11 7277).) The Court finds this factual overlap relevant to its analysis of specific
jurisdiction. See e.g, Apostolou v. Mann Bracken, LL.8lo. 074950 (PGS), 2009 WL
1312927, at *7 (D. N.J. May 1, 2009) (“Once, however, specific jurisdiction is established
with respect to one or more claims, it may be unnecessary to engage in an independent
analysis for remaining factually overlapping claims.”) (quotatiomntted).

The two remaining, secondary facterthe interest of the forum and the
convenience of the partiesalso weigh in favor of exercising jurisdiction over Defendants.
Minnesota “has an obvious interest in providing a local forum in which its residents may
litigate claims,” Creative Calling Sols799F.3dat982 (citingDigi—TelHoldings,89 F.3d

at 525) and Defendants’ own actions suggest that Minnesota is a convenient forum.
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LendingTree Sub allegedly guaranteed the payment of HLC's legal expenses in the
underlying case, and the chairman of LendingTree Parent and LendingTree Sub’s sole
manager participated in decistomaking in the ResCap Litigation. Defendants therefore
cannot credibl claim thatMinnesota is annconvenientforum. The Court finds that
Defendants’ own contacts with Minnesota are sufficient for specific personal jurisdiction.
Alternatively, the Court imputes HLC's substantial contacts with the state to
Defendants. As explained above, imputation of a subsidiary’s forum contacts is
appropriate where a ahtiff alleges that the parent dominated and controlled the
subsidiary. Viasystems646 F.3d at 596)Jponor, 988 F. Supp. 2d at 1064n Scott v.
Mego Irternationd, Inc., 519 F. Supp. 1118 (D. Minn. 1981), a case on which ResCap
relies, theplaintiff brought an action against a parent and its subsidiary. d&feadhnts
then moved to dismiss for lack of personal jurisdiction, but the court denied the motion
based on “the nature of the parsabsidiary relationship and the activities in K@sota
of the wholly owned subsidiary.” Id. at 1126.The parentcorporation inScott (1)
conducted its business through wheadlywned subsidiaries2] maintained officesn the
same location as the subsidiarg) fiad the same directors as the subsidang shared
officers with the subsidiary;4] issued consolidated financial statements with the
subsidiary; and5) guaranteed the subsidiary’s credit facilitielsl. Here, ResCap has
alleged similar facts. (Compl. 11 23, 39, 68, 88 also JL Schweiters Constr., Inc. v.
Goldridge Constr., Inc.788 N.W.2d 529, 53&7 (Minn. Ct. App. 2010)finding the

exercise opersonal jurisdiction over parent based on subsidiary’s contacts with Minnesota
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was propewhere parenivholly owned the subsidiary, guaranteed the subsidiary’s debts,
and “exerted substantial control” over the subsidiary).

In response, Defendants arghat “ResCap does not plausibly allege” any agency
relationship because it “fails to allege that Defendants granted HLC the authority to bind
Defendants or any ats duties to HLC, from which that authority could be implied.”
(Defs.” Reply at #8.) In addition they argue that due procga®cludesResCap from
establishing personal jurisdiction here via the HLC Judgment. (Defs.” Mem. at 15.)

Regarding the allegations of the agency relationship, Defendants coinetde
“actual authority may be express or impliedsée Protege Biomedical, LLC +Medica,
LLC,394 F. Supp. 3d 924, 937 (D. Minn. 2018} discussed furthdrelow,the Complaint
sufficiently alleges, a minimum, that Defendants granted authority to HLC to act on their
behalf becaustheyexpressly delegated to HLC the authority &):dource mortgage loans
from LendingTree’s family of websites under the “LendingTree Loans name”; 2rsel|
loans inthe secondary market under the “LendingTree Loans” brand. (Compl. %5, 72
75.) These duties demonstrate that HLC had the “implied authority” to act on Defendants’
behalf. Protege Biomedical, LLG394 F. Supp. 3d at 93(&ee alsdan. 16, 2020 Hr'g Tr.
at 33 (“[D]efendants recognize that the authority to act on one’s behalf can be express or
implied. And here [Plaintiff] alleges that it was implied[.]").)

Likewise, although Defendants assert that the HLC Judgment cannot establish

personal jurisdiction, Plaintiff sufficiently alleges tHaefendantswere in privity with

29



HLC, as notd below Accordingly, the Court concludes that it has specific personal
jurisdiction over Defendants.
B. Dismissal underRule 12(b)(6)

Defendants also move to dismiss Counts 1 and 3 of the Complaint for failure to state
a claim under Fed. R. Civ. P. 12(b)(6e€Defs.” Mem. at 1518 23-26.) Federal Rule
of Civil Procedure 8(a)(3(3) requires that a complaint set forth short and plain
statement” of “the grounds for the court’s jurisdiction,” the “claim showing that the pleader
is entitled to relief,” and “a demand for the relief sought, which may include relief in the
alternative or different types of relief.” A party who believes that a pleader has failed to
do so may file a motion to dismiss under Fed. R. Civ. P. 12(b)(6), which permiissiitm
where the plaintiff has failed “to state a claim upon which relief can be granted.” When
evaluating a motion to dismiss under Fed. R. Civ. P. 12(b)(6), the Court assumes the facts
in the complaint to be true and construes all reasonable inferences from those facts in the
light most favorable to the plaintifiHager v. Ark. Dep't of Health735 F.3d 1009, 1013
(8th Cir. 2013). In doing so, however, the Court is not required to defer to legal conclusions
or “formulaic recitation[s] of the elements@ftause of action.Lustgraaf v. Behren$19

F.3d 867, 873 (8th Cir. 2010).

! Defendants also assert that the Court lacks subject matter jurisdiction, but are “not
moving to dismiss on this ground at this time.” (Defs.” Mem. at 9 n.4.) Although
Defendants argue that subject matter jurisdiction is lacking, they acknowledge that the
Court has previously found “related to” subject matter jurisdiction in prior ResCap cases.
(Id. (citing ResCap Liquidating Tr. v. U.S. Bank, N.Nos. 16cv-4067 (PAM/HB), 17

cv-197 (PAM/HB), 17cv-198 (PAM/HB), 2017 WL 2437242, at *3 (D. Minn. June 5,
2017);In re RFC & ResCap Liquidating Tr. LitigNo. 13cv-3451, 2015 WL 2373401, at
*4—6 (D. Minn. May 18, 2015).)
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To survive a motion to dismiss under Fed. R. Civ. P. 12(b)(6), and consequently
permit a claim to advance into discovery, a complaint “must contain sufficient factual
matter, accepted as true, to ‘state a claim to relief that is plausible on its famubauer
v. FedEx Corp.849 F.3d 400, 404 (8th Cir. 2017) (quotiaghcroft v. Igbal 556 U.S.

662, 678 (2009) anBell Atlantic Corp. v. Twombj\650 U.S. 544, 570 (2007)). Facial
plausibility exists when “the plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the misconduct allégzal,”

556 U.S. at 678 (citingwombly 550 U.S. at 556). While the plausibility standard is “not
akin to a probability requirement,” it necessarily requires a complaint to present “more than
a sheer possibility that a defendant has acted unlawfuldly.”

When considering a motion to dismiss under Rule 12(b)(6), “the court generally
must ignore materials outside the pleading3drous Media Corp. v. Pall Corpl86 F.3d
1077, 1079 (8th Cir. 1999). Courts may, however, “consider the pleadings themselves,
materials embraced by the pleadings, exhibits attached to the pleadings, and matters of
public record.” lllig v. Union Elec. Ca. 652 F.3d 971, 976 (8th Cir. 2011) (citation
omitted) (internal quotation marks omitted). Here, the exhibits to the Complaint, which
include the Spin Agreement, are referenced in the Complaint, and are embraced by the
pleadings. Accordingly, the Court will consider these documardstermining whether
ResCap states a claim upon which relief can be granted.

1. Count One — Declaratory Relief Based on Successor Liability

Count 1 of Plaintiff’'s complaint seeks declaratory relief against LendingTree Parent

for the HLC Judgment becaukendingTree Parerithas expressly assumed,” by way of
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the 2008 Spin AgreementHLC’s repurchase and indemnification liabilgjeincluding,
specifically, the liabilities reflected in the Judgment.” (Com@09Y) In support, ResCap
alleges that when LendingTree Sub was spun off from IAC, LendingTree Parent expressly
agreed to assume all of HLC’s liabilities related to LendingTree Loans, which was HLC'’s
“doing business as” nameld(Y61.) ResCapurther cites to pos008 SEC filings by
LendingTree Parent in which LendingTree Parent purportedly continued to assert that it
had assumed, or continued to remain liable, for HLClslitees, (see d. 1 62) as well as
other asset sale agreements, repurchase agreements, and warehouse credit facilities
between HLC and third parties that Defendants purportedly guaranteed because they knew
they were responsible for HLC’s repurchase obligatiofts. { 63—64.)
a. Parties’ Arguments

Defendants contend that Plaintiff's claim is premised upon “a theory that
[LendingTree Parent] assumed the repurchase liabilities of HLC underSpine
Agreement,” and that because that Agreement requires that it be interpreted in accordance
with Delaware law, Delaware law appliesDefs. Mem. at 16.) Defendants argue that
becauseResCap was not a party to the Spin Agreemaemder Delaware lawif cannot
benefitfrom the contract’'s terms.ld})) Moreover, Defendantsontend,ResCap was not
anintended thireparty beneficiaryof the contract.(ld. at 16-17.) Defendants contend
that aside from failing to sufficiently allege thipérty beneficiary status under Delaware
law (see idat 16-17 (quotingReserves Dev. LLC v. Severn Sav. BaAk7 WL 4054231,
at *18 (Del. Ch. Nov. 9, 2007))), ResCap also cannot escape the Spin Agreément’s

intended thireparty beneficiary” clausewhich conclusively demonstrates that the
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contracting parties dichot intend to create any thighrty beneficiaries or rights
enforceable by third partiesld(at 17-18 (citations omitted).)

ResCapresponds that LendingTree misunderstatie nature ofCount he. It
notes that it is not suing as a partylord-party beneficiary to the contract, but rather based
on LendingTree Parent’s position as HLC’s successtiability in light of its express
assumption of HLG liabilities in the Spin Agreemen(Pl.’s Opp’nat 18 (citing Comp).

Ex. 2(Spin Agmt).) ResCap argues it is n&ding on the Spin Agreemaigelf, but rather

is relying on the contract to demonstrate that LendingTree expressly assumed HLC's
liabilities, as is required to make a claim for “assumption successor liability@?) (
Accordingly, ResCap contends that thpdrty beneficiaryssuesare simply irrelevant to

its claim. (d. at 19-21.)

In reply, Defendantdake a different tdc They first contend that the “successor
liability” label in Count he is wrong: the claim is actually one for declaratory relief.
(Defs.” Reply at 8.) But even if iis a successor liability clainDefendants argue that
ResCap still fails to state a claim because it did not allege (and could not #ti@ge)
LendingTreeParent acquired HLC’s assets as a result of the Spin Agreenténat ¢-

10.) Defendants assert that “an assumption of liability without an accompanying transfer
of assets ignot] sufficient to make a party a successdrecause a transfer of assets is a

prerequisite to a successor liability clairfid. at 9-11.) Because ResCap acknowledges
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that HLC retained its assets after the Spin Agreement, Defendants argue, its successor
liability claim fails as a matter of laf.(Id. at 10.)
b. Discussion

Given the parties’ argumentt)e Court must first considevhether Count One
asserts a claim based on successor liabilifgesCap’s ©mplaint generally labels
LendingTree Parent as HLC's “successosgdCompl. 1), and its arguments to the Court
characteriz&€€ount Qne as a “successor liability” claimS€ePl.’s Opp’nat 18-19.) While
the Court agrees th&ount Onedoes asser claim based on successor liability, some
discussion of the nuances of successor liability law is appropriate given the facts upon
which ResCap’s claim is based.

A corporate successor ame “that, through amalgamation, consolidation, or other
assumption of interests, is vested with the rights and duties of an earlier corporation.”
SuccessqBlack’s Law Dictionary (11th ed. 2019Accordingly, to even reach the arena
of “successor liability,” and use the related terminology of “successor” and “predecessor,”
some corporate change or conveyance must occur. As the parties note, under both

Minnesota or Delaware latpne such change or conveyance that might cteateessor

8 ResCap responded to this position at oral argument, and the parties exchanged
letters with the Court after oral argument debating this propositi®eeJan 15, 2020
LendingTree Letter [Doc. No. 70] at 2; Jan. 17, 2020 ResCap Letter [Doc. No 73] at 1.)

o The Court is aware that there may be a dispute as to whether Minnesota or Delaware
law applies. The Court need not resolve that dispute at this time beeaaisell be
discussed-the necessary prerequisites for ResCap’s claims (at least at the pleading stage)
are the same under either Minnesota or Delaware 8ee Leonard279 F.3dat 612
(declining to decide choieef-law issue where state’s laws were the sareating a “false
conflict” on the issue)see also Merry944 F. Supp. 2dt 713 (same).
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liability” is the sle of assets from one company to anotl@&se Ros2008 WL 4899226,

at *4; Niccum v. Hydra Tool Corp438 N.W.2d 96, 98 (Minn. 1989). When that ocgurs

the general rule is that the purchasing company is not responsible for the selling company’s
debts or liabilities. See Ross2008 WL 4899226, at *4Niccum 438 N.W.2d at 98.
However, both states recogniegceptions to this general rule. One such exception,
relevant here, occurs whehe purchaser expressly or impliedly agrees to assume such
debts or liabilities See Ros2008 WL 4899226, at *4\liccum 438 N.W.2d at 98.

Count ne of ResCap’s complaint does not arise ouarmfasset sale. Indeed
ResCap makes no allegation tha&indingTree Parent purchased HLC'’s assets. Rather,
LendingTree Parenwas spun off from IAC, along with its subsidiary, LendingTree Sub.
(SeeCompl.,Ex. 3(Tree.com 2008 SEC Forn®K) at 1 (“On August 20, 2008, Tree.com
(along with its subsidiary, LendingTree, LLC) was spun off from IAC into a separate
publicly traded company.”).) So LendingTree Parent is not a “successor,” as the term is
used in the context of an asset s&ee Coffman v. Chugach Support Servs., #id F.3d
1231, 1237 (11th Cir. 2005) (“Generally, one of the fundamental requirements for
consideration of the imposition of successor liability is a merger or transfer of assets
between the predecessor and successupanies.”)see alsdHatfield v. A+ Nursetemps,

Inc., 651 Fed. App’x 901, 907 (11th Cir. 2016) (noting that “no entity can logically be held
liable as asuccessor’ . . unless it purchases or otherwise received the liable party’s assets
andone of the exclusions to the rule against successor liability applReschford v. Air

Line Pilots Ass'nNo. C 033618PJH, 2006 WL 1699578, at 13 (N.D. Cal. June 16,

35



2009 (“[A] ‘successor’ as that word is defined in the legal contextsucceeds’ to the
responsibilities of another.”).

According to ResCap, LendingTree Parent acquired all the stock of LendingTree
Sub through a spin off facilitated by the Spin Agreement. LendingTree Sub, inwuns,
all of HLC’s stock Accordingly, after the Agreement was executezhdingTree Sub and
HLC becamewholly owned subsidiaries of LendingTree Parefnd while, as a practical
matter, LendingTree ParernpurchasedHLC’s assets and liabilitie§t now owns HLC
entirely), it did so only by virtue of its ownership of LendingTree Sub. So, as Defendants
note, while “[t]he key feature of a legal successor is the transfer of ownershiprdegtie
interests[,]Je]ven with a valid transfer of ownership, however, the corporation that acquires
the assets of another corporation is generadiyliable for the seller’s liabilities.” Fed.
Express Corp. v. JetEx Air Express |ngo. 16cv-1553 (CBA/RER), 2017 WL 816479,
at *5 (E.D.N.Y. Jan. 26, 2017) (Reyes, Mag. J.) (citation omiteftliimed and adopted
2017 WL 780801 (E.D.N.Y. Feb. 28, 20177s one legal commentator has explained
when discussing stock acquisitions:

Assuming all of the stock of the target [company] is acquired, the target

becomes a wholly owned subsidiary of the acquiring company. This means

that the acquiring company effectively acquires all of the assets and all of the

liabilities of the target. These assets and liabilities, howavepartitioned

in thesubsidiary If the [subsidiary’s] liabilities ultimately exceed its assets

and incomeoroducing capacity, the subsidiary goes bankrupt and the

acquisition becomes worthless. The bad news in a stock acquisition is that

the investment may ultimately be worth nothing; the good news is that,

absent a piercing of the subsidiary’s corporate veil, the other assets of the
parent are not at risk and viability of the parent is not threatened.
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John H. Maheson,Successor Liability96 Minn. L. Rev. 371, 3747 (2011) (footnotes
omitted) (emphasis added) Indeed,it is a bedrock principle of corporate law that a
corporate parergubsidiary relationship, like the one between LendingTree Parent and
HLC, does noby itselfrender the parent liable for the acts of its subsidiaitee United
States v. BestfoodS24 U.S. 51, 6462(1998) (noting thégeneral principle of corporate

law deeply ‘ingrained in our economic and legal systems’ that a paogrdration . . is

not liable for the acts of its subsidiaridsit also acknowledging there are exceptions to
the rule) (citation omitted)).

The allegations set forth in Count One make clear, however, that ResCap’s use of
the label “successor” derives not from an asset purchase or merger, but from a theory of
express assumption of liabilitiesResCap alleges thatendingTree Parenis HLC's
practical “successomiecause iexpressly assumddLC’s liabilities by virtue of the Spin
Agreementfacilitating its acquisition of LendingTree Sul{SeeCompl. 1 60-62.)In
support of its allegations, ResCap not=e(id.J 61):

(1) The 2008 Spin Agreement (Compl. Ex. 2) states that each “Spinco,”

which includes the LendingTree Parent as “Tree Spintajrees to
accept, assume and faithfully perform and discharge and fulfill all of its
Corresponding Liabilities.. .” (SeeCompl.,Ex. 2 (Spin Agmt.)jat 21

(8 2.03(b)).)

(2) “Corresponding Liabilities,” in turn, is defined with respect to
LendingTree Parent as the “Tree LiabilitiesId. @t 6, 26 (§ 2.10(g)).)

(3) “[A] ny Liability of a Spun Entity, whethearising or accruing prior to,
on or after the Effective Time [of the Agreemeamifiwhether the facts
on which it is based occurred on, prior to or after the Effective
Time. . .shall be a Corresponding Liability of such Spun Entity’s
Corresponding Group” unless otherwise identified as retained by IAC.
(Id. at 26 (8 2.10(g)) (emphasis added).)
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(4) “Corresponding Group,” with respect to “the Lending and Real Estate
Business” of Tree-Inc. is the “Tree Groupld.(at 5.)

(5) “Tree Group,” in turn, means Trdec. and each other person “that is a
direct or indirect Subsidiary of [Tree-Inc.] . . . .Id(at 5, 19.)

ResCap also cites to othEtC contractual agreemengd LendingTree Parent
financial statements (also attached to @wmplaint) purportedly shommg LendingTree
Parent’s other guarantees and acknowledgements that @slsadhed HLC'’s liabilities.
(Compl. 19162-64.) Accordingly, as used by ResCap, the term “succeskscribes
LendingTree Parent’s express assumptiotmefTree Liabilities” in the Spin Agreement,
which included the liabilities of its subsidiarieg. LendingTree Sub and HLCANnd
because the languagssumingHLC's liabilities includes liabilities that arise or accrue
“prior to, on or after” the Spin Agreement’s effective date, ResCap allegebelatpress
assumption encompasses the HLC Judgrifent.

Contrary to Defendaritsaargument, an asset purchasesimply one of the most
“well-recognized” factual circumstances in which successor liability claims are r&ised.

Mathesonsupraat 383. It is not thenlyway successor liability claims may be pursuéd.

10 Defendants’ own authority acknowledges this is a means by which a company could
become a “successor” to the liabilities of anoth&ee Fed. Express Coy2017 WL
816479, at *5 (citations omitted) (noting potential for successor liability claim where
company acquires predecessor stock or liability through “explicit or implicit agreements
between the former and present entities”).

11 Indeed, as one court noted, “[b]efore the theory of successor liability can apply,
conveyancenust occur. Put differently, a sale of assets from [one] corporation to another,
or some sort of corporate reorganizatisna necessary prerequisite to successotitiabi
Lincoln Nat. Life Ins. Co. v. Nicklau, IndNo. 98 C 2453, 2000 WL 251708, at *2 (N.D.

lIl. Feb. 24, 2000) (emphasis added).
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Another avenue exists whesmecompany acquires the stock of another corporation through
a contract that expressly assumes the liabilities of the subsidiieycaséBuck v. Endo
Pharmaceuticals, Indllustrates this point well.SeeNo. 19cv-837, 2019 WL 1900475
(E.D. Penn. Apr29, 2019). IBuck the court addressed whether plaintiffs could assert a
successor liability claim against the corporate parent of a medical device manufacturer
premised solely on the paresubsidiary relationship.ld. at *3. Noting that the two
corporations were separate entities, and that one merely owned the other, the court held
that a parensubsidiary relationshipon its own is not enough to establish successor
liability because “the corporate form shields [the parent] from [the subsidiaaysities.”
Id. at *4. However, the court also noted that “when a corporation purchases another
corporation’sstock. . .the purchasing corporation ‘does not thereby assume the liabilities
of the acquired corporatiaimless it does so expressfy Id. at *5 (quotingArch v. Am.
Tobacco Cq.984 F. Supp. 830, 8481 (E.D. Penn. 1997)) (emphasis addegg also
Phillips v. Cooper Lahs264 Cal. Rptr. 311, 318 (Cal. Ct. App. 1989) (“While under
traditional rules of corporate successor liability an acquiring corporation does not assume
an acquired corporation’s liabilities when it purchases the acquired corporation’s stock,
this would not prevent the acquiring corporation from voluntarily assuming the liabilities
of the acquired corporation.”). The plaintiffs Buck failed to allege any express
assumption by the parent of the subsidiary’s liabilities, and accordingly could not establish
successor liability.Buck 2019 WL 1900475, at *5.

Here, unlike the plaintiffs ilBBuck ResCap does not rely on the parembsidiary

relationship as the basis for its claim of successor liability. Rather, it alldyeprecise
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citation to specific contractual languagéhat LendingTree Parent expressly assumed the
liabilities of HLC in theSpin Agreemenfeven those that might arise after the Agreement’s
effective dateland therefore is HLC’s practical succesbased on a theory of express
assumption of liability. (Compf[60-62.) Moreover, in addition to quoting from the
Spin Agreement itself, ResCap also points to corroborative evidence contained in other
HLC contractual agreements and LendingTree Parent financial statements (also attached
to the complaint) that purportedly show further guarantees and acknowledgements that
LendingTreeParent assumed HLC's liabilities.ld( 11162-64.) Accordingly, ResCap
succeeds where the plaintiffs Buckfailed: it has alleged thdtendingTree Parentn
acquiring the stock of LendingTree Sub and HLC, expressly assumed the liabilitieseof
subsidiaries.Such a claim is a valid form of successor liability, even though HLC remained
in existence after the Agreement was execut&ee Town of Lexington v. Pharmacia
Corp., No.12-cv-11645 2015 WL 1321457, at *3 (D. Mass. Mar. 24, 2015) (“Successor
liability may have no application on a theoryd#d factomerger where the predecessor
entity continues to exist, but a successbo assumes the liabilitied its predecessor may
not escape liability simply because the predecessor lives on. An express assumption of
liability of the successor would be meaningless if it is unenforceable during the continued
life of the predecessor entity.” (emphasis added)).

The nature of ResCap’s successor liability claim also resolves Defendants’
arguments regardinthe purportedack of any thirdparty beneficiary status held by
ResCap undethe Spin Agreement. To paraphrase one court, the nature of ResCap’s

“express assumption successor liability claim” mear$sinot suing as a third party
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beneficiary[to the Spin Agreement], but onvariant of successor liabilifyjnamely] an
express assumptioaf liability theory.” Heritage Realty 2007 WL 2903941, at *6
(emphasis added)Sucha distinction is “well taken,” because “although at first blush the
distinction may seem somewhat nuanced, [ResCap] is not, in the classic sense, ‘suing on
the contract’ as a thirgarty beneficiary’but rather felying onthe contract to demonstrate

that [LendingTree Parent] expressly assumed a portion of [HLC’s] liability, as required to
make out a claim of express assumption successor liabilitg.” (emphasis added).
Accordingly, anyfailure by ResCapo allegethird-party beneficiary status does not
foreclose relief under Count One.

Ultimately, ResCap has clearly and plausibly alleged tbenidingTree Parent
expressly assumedLC’s liabilities—includingthe HLC Judgmentthrough theSpin
Agreement Taking ResCap’s allegations as trasthe Court must?the Court holds that
ResCap’s claim is legally cognizable, plausible, and therstatesa claim upon which
relief can be granted. Defendants’ motion to disi@iegnt he for failure to state a claim
is therefore denied.

2. Count Three — Declaratory Relief Based on Agency

Count Three of ResCap’s Complaint alseeks declaratory relief against
LendingTree Parent and LendingTree Sab HLC’'s Judgmenton an agency theory.
(Compl. 972-77.) Specifically, ResCaglleges thatl) Defendants were “each principals

who dominated and controlled their agent, HL() “HLC was acting within the scope

12 Defendants agree the Court must, for purposes of this motion, assume LendingTree
Parent assumed HLC's liabilities in the Spin Agreement. (Defs.’ Reply at 11.)
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of its agency when it sold defective mortgage loans to RE@Y (3) “Defendants
represented to the world that they were liable for repurchase and indemnification
obligations based on contracts entered into by their agent, HL@.”{ 72.) ResCap
further contends thddefendants acquired HL@ order to operate its lending business
through HLC, and that they controlled every aspect of HLC'’s business in order to exploit
it for their own gain. Id. 1973—74.) Such control, ResCap alleges, is evidenced by the
factthat Defendants caused HLCdperate under the brand name “LendingTree Loans,”
andthat HLC'’s revenues were primarily derived from the origination and sale of loans
branded as “LendingTree Loans,” sourced ftandingTreeconsumer loan requestdd.(
1 75.) Moreover, ResCap alleges thandingTree Sub funded HLC’s business through
warehouse lines of credit at the direction of LendingTree Parent, and refused to permit
HLC to retain sufficient capital or credit to hold onto loans for more than 30 dady. (
Finally, ResCamssertghat Defendants’ SEC filings told “the world that HLC was their
agent and was acting within the scope of its agency when it originated and sold loans to
purchasers in the secondary market, such as RRQ.Y 76.)
a. Parties’ Arguments

Defendants argue th&ount Three fails to state a claitvecause (1) ResCap has
failed to plausibly allege an agency relationship between HLC and Defen(@@nisie
process prevents a Court from enforcing a judgment against-pangnor even a co
obligor on a judgment, outside of the original statute of limitations applicabilketo
underlying claim and (3)the applicablesix-year statute of limitationdars ResCap’s

agencybased claim. Qefs.” Mem. at 23-26) On the first point, Defendants argdeC
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was not their agent becauResCaphas not and cannot allege tisfendantgver became
a party to HLC and RFC’s Client Contract, which they contend forms the basis for the HLC
Judgment. Ifl.) Accordingly, Defendants contend that ResCap has failed to plausibly
allege that HLC was acting within the scope of its purported agency when it sold defective
loans to RFC. (Id. at 23-24.) ResCap responds that its agency claims are based on
Defendantscontrol and domination of HLC at the time it sold defective loans to RFC, not
the Client Contract. (Pl.’s Opp’n at-222.) It also claims that it has adequatelyapsl
that HLC had actual authority to act on behalf of Defendants because Defendaats cau
HLC to source mortgage loans from LendingTree’s family of websites and referral
network,rely on funding from them, and sell loans to RFC on the secondary m@aket.
at 22-23 (citing Compl. 11 5, 23, 40, 72-75).)

With respect to due proce€defendants conterttlat due process principles prevent
courts from enforcing judgments against a-party unless that party is a-obligor and
the suit is filed within the applicable statute of limitations governing the claim underlying
the judgment. Defs.” Mem. at 2425.) Because the HLC judgment was based on
contractual indemnity, Defendants argue, it “sounds in breach of contract”thedefore
“governed by thgsix-year] statute of limitations that would apply in a breach of contract
action[.]' (Id. at 25.) Defendants contend that the latest possible accrual date for any
contracts at issue is 2012, and because ResCap filed this suit on August 24209
than six yeardater—Defendants assert th@ount Three is time barred(ld. at 25-26
(citations omitted).) ResCap responds that as principals of HLC, Defendants are in privity

with HLC and accordingly liable for, and estopped from contesting the validity of, the HLC
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Judgment.(Pl.’'s Opp’nat 23-24(citations omitted).) Regarding the statute of limitations,
ResCap contends its claim is timely because it is seeking to enforce a judgment, and
ResCap filed its lawsuit well within the tgmar limitations period applicable to such
claims. (d.at 25.) In any evenResCap notes, even under a breach of contract approach,
this Court previously held thas contractual indemnification claims against HLC (and
accordingly, Defendants) accrued no earlier than December of 2@8E3id@t 26 (citing
In re RFC & ResCap Liquidating Tr. Litig332 F. Supp. 3d101 1191 (D. Minn.2018
(“[T]he statute of limitations . .accrued as of December 2013..”)), which means that
the sixyear limitations period expired in December of 20df8er ResCap filed this case.
(Id. at 26.)

The Court addresses these arguments in turn.

b. Discussion
I Allegations of Agency

The Court firstanalyzeswhether ResCap has plausibly alleged an agency

relationship between Defendants and HLC. The necessary elémehtsn agency

relationship are: “(1) consent to the agency; (2) action by the agent on behalf of the

13 The parties do not assert that the Court should apply any particular body-ef law
whether Minnesota, Delaware, or otherwis® ResCap’s agency claims. As nosegbrg

8 1LA.3, because it appeatisat Minnesota, Delaware, and federal common law all utilize

the same general elements of an agency relationship, the Court need not and does not decide
that issue now.See Cent. State835 F.2dat 1239 (declining to decide which state’s law
applied where they were the sans®e alsdHutar 2015 WL 4868886, at *7 (noting federal
common law elements of agency relationship based on Restatement (Second) of Agency,
and their general consistency with Minnesota law on agency relationstdppjed in full

2015 WL 493734 7Fisher, 695 A.2dat 57-58 (noting the “generic” nature of a principal-

agent relationship, and citing to the Restatement (Second) of Agency).
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principal; and (3) exercise of control by the principal over the agéran Main, LLC
v. N. Central States Regional Council of Carpentdls. 13¢v-3087 (MJD/FLN) 2014
WL 12600286, at *5 (D. Minn. June 11, 2014) (Noel, Mag.atihpted in full 2014 WL
12616779 (D. Minn. Aug. 28, 2014). Agency relationships require an agreement, though
not necessarily a formal contract, between the parteee A. Gay Jenson Farms Co. v.
Cargill, Inc., 309 N.W.2d 285, 290 (Minn. 1981). “An agency relationship can exist
between corporations, such as when one corporation makes a contract on the other’s
account; likewise, a subsidiary may become an agent for the corporation which controls
it.” A.P.L, Inc. Asbestos Settlement Trust v. Home Ins.&Z@. F. Supp. 2d 709, 722 (D.
Minn. 2012) (citing Restatement (Second) of AgendyiBl cmt. A);see also A.T. Massey
Coal Co., Inc. v. Int’l Union, United Mine Workers of AmM99 F.2d 142, 147 (4th Cir.
1986) (noting that “ordinary agency principles.control the question of whether [a
subsidiary] was empowered to act as an agent authorized to bind its parent and
affiliates[.]”), cert. denied 481 U.S. 1033 (1987)Publicker Indus., Inc. v. Roman
Ceramics Corp.603 F.2d 1065, 1070 (3d Cir. 1979) (noting principles of agency could
apply to the relationship between a parent and a subsidfrgay Jenson Farms Co.
309 N.W.2d at 290 (applying agency principles to parent and subsidiary for joint liability
purposes).

The first element of an agency relationship—the “consent” requirement—demands
that “[t]he principal. . . manifest its consent that the agent act on its behalf, and the agent
[] manifest its assent to act as gnacipal’s agent.”A.P.1., Inc. Asbestos Settlement Tyust

877 F. Supp. 2d at 722 (citation omitted). Consent to an agency relationship need not be
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in the form of a contract; it can be inferred from the circumstanBeg A. Gay Jenson
Farms Co, 309 N.W.2d at 296891 (noting that principal’'s direction to agent that it
implementcertainrecommendations constituted a “manifest[ation]” of consent that third
party act on its behalf).The second element, in turn, limitgancipal’s liability for the

acts of the agertb onlythose acts thavere“committed within the scope of the agency.”
A.P.l., Inc. Asbestos Settlement Ty@&t7 F. Supp. 2d at 722iting Semrad v. Edina
Realty, Inc. 493 N.W.2d 528, 535 (Minn. 1992) The third element, thtexercise of
control” by the principal over the agemequires onlthat the principal possess thaght

of control”; it need not necessarily exercise that right to have entered into a pragsal
relationship. Id. (citing Cornish v. Kreuer228 N.W. 445, 446 (Minn. 1929§gmphasis
added) Of course, ¥en when not exercised, the right of control “must be extensive; the
control must not merely be over what is to be done, ‘but primarily over [h]jow it is to be
done.”” Id. (quotingFrankle v. Twedt47 N.W.2d 482, 487 (Minn. 1951)).

This structure applies in the parentbsidiary contextSeeEBG Holdings LLC v.
Vredezicht's Gravenhage 109 B.Wo. 3184-VCR 2008 WL 4057745, at *11 (Del. Ch.
Sept. 2, 2008) To determine whether a sufficient degree of congabts, ourts review
among other things, ‘the extent of overlap of officers and directors, methods of financing,
the division of responsibility for dagp-day management, and the process by which each
corporation obtains its business.’Id. (quotingApplies Biosys., Inc. v. Cruachem L.td.
772 F. Supp. 1458, 14666 (D. Del. 1991) (citation omitted)Btill, asubsidiary is not an
agent of its parent “merely because the parg¢htholds a majority of the subsidiary’s

shares, shares officers and directors with the subsidiary, or finances the operations of the
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subsidiary.” Id. (citing Japan Petroleum Co. (Nigeria) Ltd. v. Ashland Oil, 56 F.
Supp. 831, 841 (D. Del. 197&pitations omittedemphasis addeld) Rather—in the
context of a motion to dismissthe Court must consider whether ResCap has adequately

{31

alleged that there is a “ ‘close connection between the relationship of the corporations and
the cause of action,’ focusing on ‘the arrangement between the parent and the subsidiary,
the authority given in that arrangement, and the relevance of that arrangement to the
plaintiff's claim.”” Garza v. Citigrop Inc, 192 F. Supp. 3d 508, 514 (D. Del. 2016)
(citation omitted) affirmed 724 Fed. App’x 95 (3d Cir2018), cert. denied 138 S. Ct.

2625 (2018).

At the pleading stage, the requisite “evidence of agency” necessary to survive a
motion to dismiss is “minimal."T-Jat Sys2006 Ltd. v. Expedia, IncDE), No. 16-581-
RGA-MPT, 2017 WL 896988, at *6 (D. Del. Mar. 7, 2017) (citations omitted). Given
“their factspecific nature, agency claims implicitly survive a 12(b)(6) attack for facial
implausibility if they provide sufficient facts connecting the parent and subsidiary
companies, and the control of the parent over the acts of the subsidiary, which results in
the ultimate cause of actionld. (citations omitted).

After carefully reviewing ResCap’s complaint, the Court holds that ResCap has
sufficiently alleged an agency relationship between Defendants andiit@ at least
strong enough to survive a motion to dismiss under Fed. R. Civ. P. 12(b)(6). Taking the
allegations in the complaint as true, ResCap has alleged:

(1) LendingTree Parent wholly owns LendingTree Sub, which wholly

owns HLC, as a result of the 2008 Spin AgreemsegCompl. 94—
6, 21-22);
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2)

3)

(4)

()

(6)

(7)

(8)

9)

(10)

(11)

LendingTree Sub acquired HLC in 2004, after which it operated its
lending business through HLC by originating loans and selling those
loans to secondary markairchasersncluding RFC geeid. at §22);

Over the course of RFC’s and HLC'’s business relationship, HLC sold
over 6,200 mortgage loans to RF&¢ id.at 1 41);

HLC’s revenues were primarily derived from the origination and sale
of loans branded as “LendingTree Loans2€ id.at | 23);

LendingTree Sub funded HLC's business and would not permit HLC
to retain sufficient capital or obtain sufficient credit to hold onto loans
for longer than 30 daysée id);

Defendants controlled every aspect of HLC's business, exploited
HLC for their own gain, and caused HLC to operate under the

“LendingTree Loans” brand name, originate and sell LendingTree

brand loans, and derive its revenue primarily from those loans sourced
from the LendingTree networkéde id at {1 5, 23, 75);

Defendants declared to the world that HLC was their agent, acting
within the scope of its agency when originating and selling loans to
purchasers like RFC, as evidenced by 2011 and 2013 SEC filings
acknowledging continued liability for HLC’s indemnificatip
repurchase, and premium repayment obligatisas {d.at § 76);

At all relevant times, LendingTree Parent, LendingTree Sub, and
HLC were managedoy the same individual, Douglas Lebda, who
founded the LendingTree businessd id.at 1 4, 15, 39);

In 2011, Defendants caused HLC to sell all of its operating assets in
order to render it a shell for litigation purposssedid.at § 7);

ResCap (originally RFC) filed a complaint against HLC in 2013 for
breach of contract and contractual indemnification in connection with
the defective loans sold to RFC in the secondary masketidat 8;
Compl.,Ex. 9(Residential Funding Co., LLC v. Home Loan Citr., Inc.
First Am. Comp.));

Defendants caused HLC to litigate against ResCafviand-a-half
years regarding defective loans sold by HLC to Res€apGompl.
199, 17, 41, 72); and
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(12) ResCap obtained a $68.5 million Judgment against HLC based on the
defective loans it sold to RFGde idat 17; Compl.Ex. 10(ResCap
Liquidating Tr. v. Home Loan Ctr., IncJudgment
Togethey theseallegations(which the Court must presume to be trp&gusibly
allege—or, at the very least, permit the Court to reasonably and plausibh+afesigency
relationship between Defendants and HLC. The allegations shotltBadriginated and
soldLendingTree brand loanssing LendingTree network sources and customer leads
the direction of DefendantsIn doing so, Defendants necessarily consented to HLC
operating on its behafindeed, it directed HLC to operate under the name “LendingTree
Loans”—and HLC’s compliance with Defendants’ direction illustrates its cons&€et
A.P.l. Inc. Asbestos Settlement Tr@&t7 F. Supp. 2d at 722 (citation omitted); Gay
Jenson Farms Cp.309 N.W.2d at 290. Additionally, the allegations establish that
Defendants gave HLC the authority to source loans from their fanigbsites and phone
platforms, brand their loans as LendingTree loans, and sell them to purchasers (such as
RFC)in the secondary market. Accordingly, ResCap has alleged, at the very least, actual
implied authority on the part of HLC to act for Defentidn selling loans, sourced from
Defendants’ network, to RECSee Schaffart v. ONEOK, In686 F.3d 461, 472 (8th Cir.
2012) (“Authority can be implied form the principal’'s words and conduct.” (citation
omitted));see alsdNew MillenniunConsulting, Inc. v. United HealthCare Servs., 685

F.3d 854, 857 (8th Cir. 2012) {{mplied authority is actual authority, circumstantially

proved, and . .includes only such powers directly connected with and essential to carrying
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out the duties expressly delegated to the agent.’ ” (qudtutigs v. Federated Mut. Ins.
Co, 570 N.W.2d 309, 313 (Minn. 1997))).

The allegations also establish the scope of HLC’s authority arsigihiécant reach
of Defendants’ control. HLC was directed not only to originate and sell loans, but also on
the manner and brand name under which to do so. Put siRgg{Z;ap has alleged that
Defendants exerciseslichcontrol over HLC that its commands were “not merely over
what [waslto be done, ‘but primarily over [hJow[Mtvas]to be done.” A.P.I. Inc. Asbestos
Settlement Trus877 F. Supp. 2d at 722 (quotiRrgankle 47 N.W.2d at 487)see also
EBG Holdings LLC 2008 WL 4057745, at *11 (noting that the “process by which each
corporation obtains its business’ is relevant to evaluating an agency relationship between
parent and subsidiarygge also Cont’l W. Ins. Co. v. Fed. Hous. Finedgy 83 F. Supp.
3d 828, 837 (S.D. lowa 2015) (noting that “it is difficult to understand the argument that a
corporation with 100% ownership of its subsidiary does not have the right to control that
subsidiary”).

Finally, ResCap’s allegations also establish tHeldse connection between the
relationship of the corporations and tause of action” underlyingResCap’slaim for
declaratory relief.Garza 192 F. Supp. 3d at 514 (citation omitte@pecifically, ResCap
has alleged thaDefendantsdirected HLC to sell LendingTree brand loans, which it
originatedto RFC in the secondary market, and that those same loans formed the basis for
its 2013 lawsuit against HLCMoreover ResCap contends that.C wasdirected by

Defendants—indeed, th&efendants and HLC were all directed by the same person,

Douglas Lebdasee EBG Holdings LLLC2008 WL 4057745, at *11 (considering overlap
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of officers and directors and division of deyday management relevant to agency
analysis)—to litigateResCap’s lawsuityhich ultimately led to the $68.5 million judgment
against HLC for the defective loans sold to RFC at Defendants’ direction. In doing so,
ResCap’s allegations necessadbnnect* ‘the arrangement between the parent and the
subsidiary, the authority given in that arrangement, and the relevance of that arrangement
to[ResCap’s] claim.” Garzg 192 F. Supp. 3d at 51ditation omitted).That HLCrelied
on Defendants for funding and was petmittedto retainenoughcapital tohold a loan for
more than 30 dayenly further buttresssResCap’s allegations of Defendants’ conti®ée
EBG Holdings LLC 2008 WL 4057745, at *11 (noting that methods of financing are
relevant to agency analysis).
. Due Processind Res Judicata

Having determined that ResCap has adequateladgie a principatagent
relationship unde€ount Three, the Court now turns to Defendants’ arguments regarding
due processand res judicata ResCap seeks to hold Defendants liable for the HLC
Judgment—o whichDefendants were not a party—without having to relitigate the merits
of the claims underlying the judgmenbDefendants, as noted above, argue besiause
they are not a party to tlidgmentit has no preclusive effeon their ability to defend
themselves here.

“T he preclusive effect @ federalcourtjudgment is determined by federal common
law.” Taylor v. Sturgel|l553 U.S. 880, 891 (2008) (citir®emteck Int’l Inc. v. Lockheed
Martin Corp, 531 U.S. 497, 565608 (2001)) Theeffect of the judgment itself is defined

by claim preclusion and issue preclusgnnciples, commonly knowas “res judicata.”
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Id. at 892. Under the doctrine of claim preclusion, “a final judgment forecloses ‘successive
litigation of the very same claim, whether or not relitigation of the claim raises the same
issues as the earlier suit.’ Id. (quoting New Hampshire v. Maine32 U.S. 742, 748
(2001)). In contrast, issue preclusion bars successive litigatioraof issue of fact or law
actually litigated and resolved in a valid court determination essential to the prior
judgment,” even if the issue recurs in the context of a different claich.{quotingNew
Hampshire 532 U.S. a748-49). The doctrines prevent relitigation by parties of matters
thathave beerfully and faity litigated, which in turn protects claimants from, among other
things,the “expense and vexation attending multiple lawgliitsld. (citations omitted)
(internal quotation marks omitted). A suit is barred by res judicata, and the relitigation of
issues prevented, when five elements are satisfied:

(1) the first suit resulted in a final judgment on the merits; (2) the first suit

was based on proper jurisdiction; (3) both suits involve the same parties (or

those in privity with them); (4) both suits are based upon the same claims or

causes of action; and (5) the party against whesyudicatas asserted must

have had a full and fair opportunity to litigate the matter in the proceeding

that is to be given preclusive effect.
United States v. Ba]®48 F.3d 948, 950 (8th Cir. 2020) (quotRgtherford v. Kessgb60
F.3d 874, 877 (8th Cir. 2009)).

With respect to elements three and fiveurts recognize that under due process
principles,“[a] person who was not a party to a suit generally has not had a ‘full and fair
opportunity to litigate’ the claims and issues settled in that stidylor, 553 U.S. at 891.

Accordingly, as the Supreme Court has nptsslie preclusion and claim preclusion are

generally not applicable tmonpartiedo the prior case becausédhe is not bound by a
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judgmentin personarnin a litigation in which he is not designated as aypartto which

he has not been made a party by service of pro¢edd.’ at 884 (quotingHansberry v.

Lee 311 U.S. 32, 40 (1940))indeed,applying issue and claim preclusion to nonparties
“runs up against the ‘deep-rooted historic tradition that everyone should have his own day
in court.”” 1d. at 892—-893 (citation omitted).

Still, “the rule against nonparty preclusion is subject to exceptiddsdt 893. For
example, “nonpartypreclusion may be justified based on a variety of-gxisting
‘substantive legal relationship[s] between the person to be bound andyatgdnte
judgment.” Id. at 894 (citations omitted). These “substantive legal relationships” are often
referred to by courts asstablishing “privity,”as mentioned in element three above,
between a party and a nonparty. at 894 n.8 (citations omitted). The concept ity
expresseshe idea that “as to certain matters and in certain circumstances persons who
are not parties to an action but who are connected with it in their interests are affected by
the judgment with reference to interests involved in the action, as if they amiesp”

Rucker v. Schmid794 N.W.2d 114, 118 (Minn. 2011) (quotiMprgo-Kraft Distribs.,

Inc. v. Minneapolis Gas Ca200 N.W.2d 45, 47 (Minn. 197®itations omitted) (internal
guotation marks omitted)). Put another way, parties in prargy*‘so connected with the
parties in estate or in blood or in law as to be identified with them in interest, and
consequently to be affected with them by the litigatidbnd. (quotingHentschel v. Smith

153 N.W.2d 199, 206 (Minn. 1967)). The circumstances in which privity will be found
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“cannot be precisely definedand instead require “a careful examination of the
circumstances of each casdd. (citation omitted):*

Several federal circuits, including the Eighth Circiigve acknowledged that a
principal-agent relationshipnay give rise to privity for the purposes of res judicatee
Reserve Mining Co. v. E.P,A14 F.2d 492, 5334 (8th Cir. 1975) (affirming district
court conclusion that parent corporations of appellant were in privity with appellant, for
res judicata purposes, where appellantseatominated by parents that it was a mere agent
or instrumentality of the parentsee also ABS Indus., Inc. ex rel. ABS Litig. Tr. v. Fifth
Third Bank 333 Fed. Appx. 994, 999 (6th Cir. 2009t is well settled that a principal
agent relationship satisfies the privity requirement of res judicata where the claims alleged
are within the scope of the agency relationshifp.ubrizol Corp. v. Exxon Corp871 F.2d
1279, 1288 (5th Cir. 1989) (noting that “princiaajent relationships may ground a claim
preclusion defense, regardlegd] which party to the relationship was first sugd”
Fiumara v. Fireman’s Fund Ins. Co/46 F.2d 87, 92 (1st Cir. 1984) (noting thgents
“clearly qualify” as persons in privity with their principals for res judicata purppses
Spector v. El Ranco, In@263 F.2d 143, 145 (9th Cir. 1959) (finding privity between two

parties in a relationship that was analogous to an agent-principal relationship).

14 Other exceptions to the normal rule barring the use of issue or claim preclusion
against nonparties include situations where the nonparty “was ‘adequately represented by
someone with the same interests who [w]as a party’ to the ség"Taylor553 U.S. at

894 (quotingRichards v. Jefferson Cfy617 U.S. 793, 798 (1996)), and where nonparties
haveassumed control over the litigation in which that judgment was rendszedd.at

895 (citingMontana v. United Stated440 U.S. 147, 154 (1979)).
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Given the Court’s conclusion that ResCap has adequately alleged a pragzpal
relationship between HLC and Defendants, and that its claims fall within the scope of that
agency relationshighe Court holds that due process principles do not bar ResCap’s suit
here. Contrary to Defendants’ argument, ResCap does not see# Defendants to the
judgment it obtained against HLC. Rather, ResCap sessmaatgudgment declaring-
based on, among other things, agency thedhat Defendants are liable for the HLC
Judgment. Here, becaus®esCap has allegea principalagent relationship between
Defendants and HLBased on Defendants’ purported domination and control of HLC, and
becausesuch a relationshigan createrivity between Defendants and HL.&e e.g.
Reserve Mining Cp514 F.2d at 53334, due process does not bar it from pursuing, at least
at this stage in the litigation, “offensive” or “nonmutual” collateral estoppel against
Defendantsvith respect to the issues litigated in the claims underlying the HLC Judgment
SeeRobb v. Hungerbeelef81 F. Supp. 2d 989, 995 (E.D. Mo. 2003yting that in an
offensive or nonmutual estoppel situation, estoppel can apply “so long as the party against
whom it is asserted has a full and fair opportunity to litigate the issse)also Pinnacle
Great Plains Operating Co., LLC v. Swenshio. 17cv-120-DCN 2017 WL 4855846, at
*10 (D. Idaho Oct. 26, 2017) (concluding that principgkent relationship creatpsivity,
under preexisting “substantive legal relationships” exception set forfhaytor, for

purposes of collateral estoppé).

15 Defendants rely omdustrial Credit Co. v. Berg388 F.2d 835, 841 (8th Cir. 1968)

for the propositiorthat a court must first evaluate whether a judgment has preclusive effect
before a notparty can be added to the judgment. However, that case is unavailing here.
In Berg, the Eighth Circuit declined to find a corporate entity estopped from relitigating
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ResCap haalsoplausibly alleged that Defendants had a full and fair opportunity to
litigate the HLC judgment, even though they were not a party to the case, because of their
extensive involvement in the HLC matter. ResCap specifically alleges that Defendants
completely controlled HLC see Compl. -5, 23), and were keenly awaref the
litigation between HLC and ResCageé id 19 (alleging that Defendants caused HLC to
litigate against ResCap while also distributing HLC’s cash to Defendants), 40 (noting that
HLC’s counsel engagement letter was addressed to LendingTree Sub, that LendingTree
Sub guaranteed payments of all of HLC's legal fees in the Rds@ggtion, and that Mr.

Lebda was involved in the decisiomaking for HLC in the ResCap Litigation).) In light
of theallegedprivity between HLC and Defendants, and ResCap’s plausible allegtdions
that effect, the Court holds that due process concerns, at this stage in the procdedings,
not bar ResCap’s claim in Count Three.

iii. Statute of Limitations

Finally, having determined that ResCap has adequately alleged an agency
relationship between HLC and Defendants, and that due process principles do not bar its
claim, the Court turns to whether ResCap’s claim for declaratory retiefasbarred.The
partiesagree thaMinnesotalaw applies to the statute of limitations issue, but dispute
which limitations period applies ResCap contends that Countirée is a suit upon a

judgment, and accordingly Minnesota’s tggarstatute of limitations for the enforcement

the status of a contract that had been declared void in the hands of another corporate entity
because the prior judgment “expressly excluded” the corporate entity agdiost w
estoppel was sought from its reacld. at 841. Here, unlike iBerg no such express
exclusion language exists in the HLC Judgment.
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of judgments applies. (Pl.’'s Oppat 25.) Defendantassert thaCount Three is a suit
based on the substance underlying the HLC Judgmen@mely, contractual
indemnification, and accordingly Minnesot@ix-yearstatute of limitationgor breach of
contract applies. GomparePl.’s Opp’nat 25,with Defs.” Mem. at 24.)

Count Three is a declaratory judgment actiarihich has no independent statute of
limitations; any limitations period applicabte Count Three is dependent upon “the
substance of the right sued up¢n Seelnt’l Decision Sys., Inc. v. JDR Solutions, Inc.
No. 18¢cv-2951 (ECT/DTS), 2019 WL 2009249, at *2 i3 Minn. May 7, 2019) (noting
that “statutes of limitation apply to a declaratory judgment action to the same extent as a
nondeclaratory proceeding based on the same cause of action.” (Wegawgwood, Inc.

V.S & P Home Inv., LCA821 N.W.2d 576, 579 (Minn. 2012) (citation omitted) (internal
guotation marks omitted))).

Minnesota would treat the substance of ResCap’s cla@®oumt Three as an action
upon a judgment, and would therefore apply itsytear statute of limitations.The
Minnesota Court of Appeals’ decision Drewitz v. Motorwerks, Inc867 N.W.2d 197
(Minn. Ct. App. 2015) is instructive on tha®int In that case, the plaintiff had obtained a
judgment against a corporation in 2013 for its failure to pay the plaintiff nearly $4 million
in stock distributions that it should have paid between March 1999 and December 2005.
Id. at 202203. In 2006 and 2007, while the litigation was pending and prior to the entry
of judgment, the only remaining directors (who were also the owao€&tkg corporation
distributed nearly all of the assets of the corporation to themsdldest 202. When the

plaintiff discovered those distributions, and his subsequent inability to collgatigiment
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from thecorporation, he amended his complaint to assert a breach of fiduciary duty claim
against one of the directoasid sought to recover his judgment from that directdr.at
203. The district coutteld howeverthat plaintiff's fiduciary duty claim was timbkarred
by Minnesota’s si¥/ear statute of limitationgurportedly applicable to breach of fiduciary
duty claimsbecause he did not amend his complaint until August 2013, more than six years
after the 2006 and 2007 distributions at isslae at 203, 207.

On appeal, the Minnesota Court of Appeals reversed the district cdectson on
the statute of limitationssue. Id. at 207-208. It noted that plaintiff's breach of fiduciary
duty claim constituted “arquitable claim to collect on aready-obtainedJuly 2013
judgment” against the directond. at 207. “Actions asserting equitable claims against
shareholders or directors to recover judgments obtained against a corporate entity,” the
Court noted, “are equivalent to ‘creditor’s bills.1d. (citation omitted) (internal quotation
marks omitted)® The ourt held “[t]he applicable statute of limitations for such claims is
notthe sixyear period found in Minn. Sta8.541.05 .. but rather the ten-year period for
actions upon judgments under Minn. S§541.04.” Id. at 207/~208. “That is because,”
the ourt noted, “[plaintiff's] action seeks equitable enforcement of a judgment, and
therefore can only be pursued once a party has already obtained a judgment that it cannot

enforce at law.”ld. at 208 (citation omitted).

16 A “creditor’s bill” is “[a]n equitable suit in which a judgment creditor seeks to reach
property that cannot be reached by process available to enforce a judgn@z.”
Creditor’s Bill, Black’s Law Dictionary (11th ed. 2019).
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Drewitz supportsa similar outcome in this case. ot Three of ResCap’s
complaint seeks recovery against Defendants “oal@ady-obtained2018] judgment”
that itcannotcollect from HLC. Id. at 207. The fact th&ount Three is based on agency,
and not breach of fiduciary duty, does not change the fact that Minnesotatczairthe
substance of such a claim as one to enforce a judgrterat 207—208. Accordingly, the
most analogous Minnesota claim @ount Three is an equitable action based upon a
judgment, which the Court of Appealsibrewitzheld was subject to Minnesota’s statute
of limitations for actions upon a judgmeritThe Court thereforapplies Minnesota’s ten
year statute of limitations for actions seeking to enforce a judgment to Count Three.

Pursuant to Minn. Stat. 841.04,“[n]o action shall be maintained upon a judgment
or decree of a court of the United States, or of any state or territory thereof, unless begun
within ten years after the entry of such judgmentSee alsoMinn. Stat. 8550.01
(addressinglaims seeking to enfor@judgmenj. ResCap obtained its judgment against
HLC on June 21, 2019. SéeCompl., Ex. 10 (ResCap Liquidating Tr. v. Home Loan

Center, Inc,. Judgment.) It filed the present lawsuit on August 27, 2019, just over two

17 Other courts have applied “enforcement of judgment” limitations periods to
analogous, though not identical, clain8ee CSX Transp., Inc. v. Tri Cty. RecycliNg.
18-cv-12095DJC, 2019 WL 3225754, at *& (D. Mass. July 17, 2019) (applying
enforcement of judgments limitations period to veil piercing claim that sought to hold
defendants liable for prior judgmenijtadonna v. FranciscoNo. 13-cv-807, 2014 WL
981568, at *34 (E.D. Penn. Mar. 13, 2014) (applying enforcement of judgments
limitations period to veil piercing and successor liability claim, and noting that veil piercing
is “an equitable doctrine used to remove the protection of the corporate form”). The Court
sees no reason to treat Count Three's agency thamoyydifferently. Much like veil
piercing, itis not an independent claim, but rather a theory of liability for enforcement of
a judgmentSee Barabe v. Apax Partners Europe Managers,, 389 Fed. App’'x 82, 84
(11th Cir. 2009) (noting that “agency relationship” is not an independent cause of action).

59



months later. $eeCompl.) Accordingly, ResCap’s declaratory judgment clainCount
Three is well within the tegear period for an action upon judgments under Minn. Stat.
§ 541.04, and is not time-barré&.

In sum, Defendants’ motion to dismi€ount hree for failure to state a claim is
denied.

C.  Arbitration & Stay

Havingdenied Defendants’ motion to dismiss with respect to personal jurisdiction
and the sufficiency of ResCap’s pleadintlp® Courtturns to Defendants’ final argument.
Defendants argue, in the alternative, that the Court should compel the arbitration of Count
One and stay the remaining claimghis lawsuit pending the outcome of the arbitration.
(Defs.” Mem. at 18.) Defendantentendthat the Spin Agreement requires the parties to
arbitrate any disputesld( at 20 (quoting Spin Agmt., 8 9.03, as stating, “any . . . Dispute
shall be settled by binding arbitration before the American Arbitration Association . . . in
Wilmington, Delaware.}.) They argue that ResCap can only establish successor liability
if it is an intended thirgbarty beneficiaryof the Spin AgreementThereforethey argue,
if Count One survivesResCapmust bea thirdparty beneficiarybound by theSpin

Agreement’s arbitration provisionld( at 21.)

18 Even assuming Minnesota’s gpear statute of limitatiofior breach of contract
applies to this caseeeMinn. Stat.8 541.05, subd. 1(1) (2018esCap’s complaint is still
timely. As this Court previously held, the contractual indemnification claims giving rise
to ResCap’s judgment against HLC accrued in December 2848 In re RFC & ResCap
Liquidating Tr. Litig, 332 F. Supp. 3d at 1191 (“[T]he statute of limitationsaccrued as

of December 2013[.]"). ResCap’s complaint in this action was filed on August 27, 2019,
within sixyears of December 2013, and accordingly is timely even undetyaaistatute

of limitations. GeeCompl. [Doc. No. 1].)
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ResCap, howevergcontendsthat the Spin Agreement’s arbitration clause is
inapplicable by its own terms, and even if it applied, ResCap is not boundabyainon
signatory third party. (Pl.’s Opp’n at 26.) Additionally, it argues that @vére Court
compelsarbitration of Count One, it should not stay the lawsuit because a stay would be
unwarranted and unfairly prejudicial to Plaintifid.(at 33.)

1. Arbitration

For purposes of this motioand this issuethe Court applies Delaware law to
construe the langge of the Spin Agreement, as the Agreement itself provides for the
application of Delaware law(Compl., Ex. 2 (Spin Agmt. § 13.09)), and the parties have
also applied Delaware law to interpret the cont&ete St. Jude Med. S.C., IndBiasense
Webster, InG.818 F.3d 7857/87-88 (8th Cir. 2016) (citations omitted) (noting that under
Minnesota law, a contractual choioklaw provision will govern, absent bad faith or an
intent to evade the lawpagstrom v. Am. Circuit Breaker Corpp18 N.W.2d 46, 48
(Minn. 1994) (“Minnesota traditionally enforces parties’ contractual choice of law
provisions.”)

Delaware follows familiar and wedlettled rules of contract interpretation, “giv[ing]
priority to the partie's intentions as reflected in the four corners of the agreement,
construing the agreement as a whole and giving effect to all its provisiSatamone v.
Gorman 106 A.3d 354, 36468 (Del. 2014) (citations and quotation omittedhe Court
determines the intent of the parties, as reflected in the language of the coidract.
(citations ad quotation omitted).As to arbitration clauses particular, vihen deciding

whether a claim is subject to arbitration, “[f]irst, the coortist determine whether
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the arbitration clausis broad or narrow in scope. Second, the court must apply the relevant
scope of the provision to the asserted legal claim to determine whethdaithefalls
within the scope of the contractual provisions that recaripgration” NAMA Holdings,
LLC v. Related World Mkt. Ctr., LLL®22 A.2d 417, 430 (Del. Ch. 2007).

The arbitration clause here is narrow, in that it limits arbitration to dispategen
the parties to the Spin Agreement. (Compl., Ex. 2 (Spin Agmt. 8 9.03).) The arbitration
clause provides, in relevant part, “If the Dispute has not been resolved by the dispute
resolution process described in Section 9.02, the Dispute Partiesthgresny such
Dispute shall be settled by binding arbitration before the American Arbitration Association
(“AAA”) in Willington, Delaware[.]” (Id.) The “Dispute Parties” include the “Claimant
Party” (i.e., “Any Party” who commences the dispute resolution procasg) the
“Responding Party{i.e., “the receiving Party or Parties”)ld. 8 9.02.) The definition of
“Parties,”with a capital “P,’is set forth in the preamble to the Spin Agreemelait.§(1.01
(Definition of “Parties”).) The preambbtaesthat the Spin Agreement “is entered into by
and among” IAC and the “Spincos,” who are, collectively, the “Partielsl” (Preamble
(“Separation & Distribution Agmt.”).) The Spin Agreement defines a “Dispute” in the
context of “Dispute Resolution; Mediation,” stating,

Any Party . . . may commence the dispute resolution process . . . by giving

the other Party or Parties with whom there is such a controversy, claim or

dispue written notice . . . of any controversy, claim or dispute of whatever

nature arising out of or relating to this Agreement or the breach, termination,

enforceability or validity therefore (a “Dispute”) which has not been resolved

in the normal course of business.

(Id. § 9.02.)
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The Court finds that ResCap does not fall within the narrow scope of the Spin
Agreement’s arbitration clauder three reasons. First, it is not a “Party” to the Spin
Agreement That term is limited to IAC and the “Spincos” (HSN, Inc., Interval Leisure
Group, Inc., Ticketmaster, and Tree.com, Inclgl. § 1.01 & Preamble.) The dispute
resolution section of the Spin Agreement defines “Dispute Parties” as the “Claimant Party”
and the “Responding Parties,” both of which must be a “Party,” with a capital “P,” as
opposed to a general “party.”ld(8 9.02(a).) Second, Count One of the Complaint is not
a “Dispute” as defined by the Spin Agreement. The Spin Agreement contemplates that a
“Dispute” is a “controversy, claim or dismitarising out of, or related to, the Spin
Agreement between “[a]ny Party” and “the other Party or Parties with whom there is such
a controversy, claim or dispute.”ld() Again, Plaintiff is not a “Party” to the Spin
Agreement, therefore, Count One is not a “Dispute” under 8§ 9.02 that is subject to the
arbitration clause in § 9.03. Third, because Plaintiff is not a “Party” to a “Dispute” under
the Spin Agreement, the dispute resolution provisions of 89 a@gny Party . . . may
commence the dispute resolution process . . . by giving the other Party or Parties . . . written
notice’—are inapplicable.1qd.) See Bridas S.A.P.1.C. v. Gov'tdirkmenistan345 F.3d
347, 355 (5th Cir. 2003) (finding that arbitration agreement did not bind the Government
to arbitrate, as it did not sign the agreement, nor was it defined as a party in the agreement).

Furthermore, as a nesignatory to the Spin Agreement, ResCap did not agree to be
bound by its termsld.; see also Nitro Distrib., Inc. v. Alticor, Iné153 F.3d 995, 999 (8th
Cir. 2006) (“Because the plaintiffs never indicated a willingness to arbitrate with Amway,

the estoppel cases cited by Amway are inapposite and insufficient justification for binding
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the plaintiffs to an agreement they never signdcomsoncSF, S.A. v. Am. Arbitration
Ass'n 64 F.3d 773, 776 (2d Cir. 1995) (“Arbitration is contractual by natareparty
cannot be required to submit to arbitration any dispute which he has not agreed so to
submit.”) (internalquotation omitted). Granted, under some circumstances, nonsignatories
may be bound to arbitration agreements based on the following theories: (1) incorporation
by reference;(2) assumptiony3) agency;(4) veil-piercing/alter egopr (5) estoppel.
ThomsonESF, S.A 64 F.3d at 776. Defendants argue that Plaintiff, as a-plainy
beneficiary to the contract, “is bound by the [Spin Agreemeibisiefits and burdens
alike,” and therefore must be estopped from avoiding arbitratigbefs.” Mem. at 3-4,
19-20.)

The Court has already addressed Defendants’-garty beneficiary argument in
its discussion of Defendantsiotion to dismiss Count OneSéde suprg I1.C.1.) As noted,
Plaintiff need not be an intended thpdrty beneficiary in order to establish an express
assumption of liabilities. See id. While Defendants now argue, in the arbitration context,
that Plaintiff is estopped from avoiding arbitratian, their Rule 12(b)(6) argument,

Defendants argued to the contrary, and correctly observed that the Spin Agreement

19 Yet in their argument that Count One fails under Rule 12(l9é®,supra 11.C.1,
Defendants assert that ResCamas a thirdparty beneficiary. (Defs.” Mem. at 156
(stating, “Here, ResCap is not a party to the 2008 Spin Agreement and makes no allegations
that, if true, would make it plausible that ResCap is an intendedpéartg beneficiary of

that agreement. Nothing in the Complaint or the 2008 Spin Agreement sugjusst
ResCap (or its predecessor, RFC) was in any way involved or considered in negotiating or
drafting the 2008 Spin Agreement, or that the parties to that agreement intended for it to
benefit ResCapr RFC, much less that benefiting ResCap or RFC was a ‘material aspect’
of the parties’ decision to enter into the 2008 Spin Agreement.”).)
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“specifically disclaims creating any thimhrty beneficiaries.” (DefsMem. at 18 quoting
Compl., Ex. 2 (Spin Agmt.) 8§ 13.07{)[T]here are no third party beneficiaries of this
Agreement or any Ancillary Agreement[.]”)

In general, for estoppel to bind a nonsignatory to an arbitration agreement, the
nonsignatory must receive a direct benefit from the agreenteseNitro Distrib., 453
F.3d at 998 (rejecting estoppel theory appliedntmsignatory plaintiffs tocompel
arbitration, as they did not directly benefit from the contract, even if they might have
received some indirect benefi§purce One Enters., L.L.C. v. CDC Acquisition Caxw.
02-cv-4925 (PAM/RLE), 2004 WL 1453529, a6 fD. Minn. June 24, 20045uperseded
by statute on other groundMinn. Stat. 8 302A.661(“Examining the language of the
Agreementthe Court concludes that it expresses no intent to benefit Sourcg ;One.
Thomson€SF, S.A.64 F.3d at 77879 (findingthatan indirect benefit “is not the sort of
benefit which this Court envisioned as the basis for estopping a nonsignatory from avoiding
arbitration.”) Examples of direct benefits include contractual rigls). Bureau of
Shipping v. Tencara Shipyard S.R.A70 F.3d 349, 353 (2d Cir. 1999), and monetary
benefits, such as significantly lower insurance rates] Paper Co. v. Schwabedissen
Maschinen & Anlagen GMBH06 F.3d 411, 418 (4th Cir. 2000). “Indirect benefits” do
not derive directly from the contractual agreememtiomson-CSFS.A, 64 F.3d at 779
(finding nonsignatory received no benefit from the contractcontract that had the
practical effect of eliminating a competitor.)

Here, no language in the Spin Agreement evinces an intent to directly benefit

ResCap To the contrary, the Spin Agreement rejects the notion of any-ghrtg
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beneficiaries, as noted. (Compl., Ex. 2 (Spin Agmt.) § 13(@[A)here are no third party
beneficiaries of this Agreement or any Ancillary Agreement[JRegsCapeceived no such
direct beneti by virtue of the Spin Agreement. Nor has ResCap knowingly accepted a
direct benefit or exploited the terms of the Spin Agreenl@mmsoncSF, S.A.64 F.3d
at 7778, and any indirect benefit here is insufficient to support estoges.idat 779.
Furthermore, theauthority on which Defendants rely is distinguishable and does not
mandate arbitratiof

Alternatively, some courts have recognized a duty to arbitrate between a signatory
and nonsignatorpased on the close relationship between the two entities, as well as the
relationship of the alleged wrongs to the nonsignatory’s obligations and duties in the
contract, and because the claianeintertwined with the underlying contract obligations.

Id. (collecting casgs Not only is such a theory of estoppel factually inapplicaiae

20 In Invista S.A.R.L. v. Rhodia, S.A25 F.3d 75, 85 (3d Cir. 2010), the court did not
reach the issue of estoppel in finding that the defendant had no enforceable right of
arbitration. Capital Group Cos., Inc. v. ArmoumNo. Civ. A. 422N, 2004 WL 2521295,

at*7 (Del. Ch. Nov. 3, 2004), involved a neignatory who received a direct benefit during

the life of thecontract, in the form of a beneficial stock interest. Here, however, there is no
direct benefit. InELA Med., Inc. v. Arrhythmia Mgmt. Assocs., Iido. 06cv-3580
(JNE/SRN), 2007 WL 892517, at *6, (D. Minn. Mar. 21, 2007), this Court enforced a
forum selection clause against a rsgnatory where the nesignatory defendant
employer and signatory defendaarhployee “shared[d] a common interest,” and the
agreement was closely related to the contractual dispute. Here, nothing suggests that
ResCap shassa common interest with any signatory to the Spin Agreement. Finally, the
court inTown of Smyrna v. Kent Levy Cquxo. Civ. A. 244K, 2004 WL 2671745, at *4

n.15 (Del. Ch. Nov. 9, 2004), relied on cases which found that arbitration may only be
compelle where the nowignatory receives a “direct benefit” from the agreement
containing the arbitration provision. (cititgt’l Paper Co, 206 F.3d at 418Am. Bureau

of Shipping 170 F.3d at 353). Again, here, Plaintiff received no direct benefit under the
Spin Agreement.

66



as the Second Circuit recognizedlimomson-CSF, S.Acases in which estoppel has been
applied under this theorytypically involve the estoppel of aignatoryfrom avoiding
arbitration with a nonsignatory. 64 F.3d at 779. The opposite is true here.

None of theother circumstancés bind a nonsignatory to the arbitration agreement
appear to be present héteRather, as ResCap notes, the “Parties” to the Spin Agreement
“bargained for the arbitration clause to apply to disputes under the agreement, and not its
effect in a subsequent successor liability action.” (Pl.’s Opp’n at 3be arbitration
clause of the Spin Agreement is inapplicable to Plaintifiich never signedhe
Agreement, and never bargained for arbitratforFor all of the foregoing reasons, the
Court denies Defendants’ alternative request to arbitrate Plaintiff's claim in Count One of

the Complaint.

21 There is no separate contractual relationship between Plaintiff and a Party to the
Spin Agreement such that incorporation by reference appke3homsoncSF, SA., 64

F.3d at 777, Plaintiff has not subsequently engaged in conduct showing that it assumed the
obligation to arbitrateseeid., there is no agency relationship between Plaintiff and a Party

to the Spin Agreemenseeid.; see also Nitro Distrih 453 F.3d at 999, and the facts do

not support a veil piercing or alter ego theory to bind Plaintiff to the arbitration clSaese.
Thomson-CSF, S.264 F.3d at 777—78.

22 Plaintiff notes that in the analogous context of contractual cloditaw provisions,

such provisions do not bind those who are not parties to the contract. (Pl.’s Opp* at 29
30 (citing Source One Enters2004 WL 1453529, at *5 n)4 Ratherthe parties ta
contract bargain for choice of law to apply to the interpretation of the contract, not for its
effect in successor liability actionsld((citing Berg Chilling Sys., Inc. v. Hull Corp435

F.3d 455, 466 (3d Cir. 2006)ravis v. Harris Corp. 545 F.2d 443, 446 (@ Cir. 1977);
Lopez v. Delta Int'l Mach. CorpNo. Civ. 150193 (JB/GBW), 2017 WL 3142028, at *37
n.39 (D.N.M. July 24, 2017)).)
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2. Stay
Defendants also request that if the Court compels arbitratgirould stay the entire
action pending arbitration. (Defs.” Mem. at 21.) Because the Court finds that arbitration is
inapplicable here, this request is denied as Mbot.
1. ORDER
Based on theubmissions and the entire file and proceedings hdfleis HEREBY
ORDERED that:

1. Defendants’ Motion to Dismiss for Lack of Jurisdiction, Failure to State a Giaim,
in the Alternativeto Compel Arbitration [Doc. No. 29] BENIED.

Dated: March 202020 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge

23 Evenif arbitration were appropriate as to Count One, which it is not, the Court
would decline to stay the entire action. It is true, as Defendants note, that courts have the
discretionary authority to stay an entire action even when only a subset of the claims are
subject to arbitrationAgGrow Qils, L.L.C. v. Nat'l Union Fire Ins. C®242 F.3d 777, 782

(8th Cir. 2001). However, “issues such as . . . the prejudice that may result from delays
must be weighed in determining whether to grant a discretionary dthyat 78283. A

stay here would materially prejudice Plaintiff. For nearly six years, ResCap has litigated
its claims against HLC at significant cost, and has obtained a Judgment for the Trust.
Staying the instant lawsuit would only compound the delay of a resolution.
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