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SUSAN RICHARD NELSON, United States District Judge

l. INTRODUCTION

This matter comes before the Courtldefendantsndependent School District 194
(“the District”) and Debra Murphy Motion to Dismiss the Complaint (“Motion to
Dismiss”) [Doc. No. 10] for lack of subjeanatter jurisdiction and for failure to state a

claim. Plaintiffs commenced this action agairbe District and Ms. Murphy alleging

violations of Title Il of theAmericans with Disabilities Act (“ADA”), 42 U.S.(8 12132,
1
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the Rehabilitation Act, 29 U.S.€794(known as 504" of theRehab Act)the Minnesota
Human Rights Act ( “MHRA”) Minn. Stat.8 363A.12-.13and Minnesota common law
for medical malpractice.

After carefully consideringhe parties’ argumentg oral argumenthe Court ruled
from the benchon November 25, 2019 (Nov. 25, 2019Hr’'g Tr. [Doc. No. 25])
Specifically, theCourt denied Defendantshotion, exceptwith respect tothe claims
alleging violations of the ADA and the Rehab Against Ms. Murphy(ld.) Both claims
were dismissed against Ms. Murphyher individual and official capacityld.) The Court
thenstated it would follow its ruling with aritten order. (Id.) Forthe reasonstated on
the record and more fully set fotlelow,Defendants’ Motion to Dismigs granted in part
and denied in part.
. FACTUAL AND PROCEDURAL BACKGROUND

This casearises froma tragic asthma attaduffered byan eighthgrade student,
A.K.B., at a school located within the DistricCdmpl.[Doc. No. 1]111, 7, 12.)A.K.B.’s
mother, Marquette Silva, appears to serve as A.K.B.’s primary legal guardian and brings
this action on behalf of A.K.B. for damages she directly sustdingd. 174-5.) At all
relevant timesA.K.B. and her parents, Plaintiffs Marquette Silva and Kenyatta Brown,

residedin Minnesota. Id. 11 3, 5-6) Moreover, during the relevant time peridds.

! A.K.B.’s parents, Marquette Silva and Kenyatta Brown, also bring this action on
their own behalf for damages they directly sustairf€dmpl.15-6.)

2



Murphy was a school nurse for the Distrcfld. 1 9.)

A.K.B. was recognizeads, and known to be a student with disabilities because of
herhistory of severe asthma and related breathing probldichs]/(L, 1314, 47 Decl. of
Joao C.J.G. Medeiros (“Medeiros Decl.”) [Doc. No. 13], EXAK(B. v. Lakeville Public
Sch. Dist, Minn. Dep’t of Educ., MDE 1913H (July 30, 2019)at 23.) Defendants
specifically “knew that A.K.B. required reasonable accommodations for her disability,
including close respiratory monitoring and medical excuses from class during asthma
exacerbations.” Gompl. § 36.) On several occasions, Plaintiffs communicated to the
District the need for such accommodations and details about A.K.B.’s astlin4.16.)
A.K.B. hadfrequentlypresented to Defendants at the school nurse’s office for treatment of
asthma exacerbationsld( 17.)

In anadministrative proceedirapout this disputeéhe Districtpreviously contended
that it had a “plan for responding to A.K.B.’s asthexacerbation.® (Medeiros Decl.
Ex. 4 at 2-3.) Plaintiffs allege, on the other hand, that Defendants “failed to formulate a []
plan to address A.K.B disability and need for accommodatipiis (Compl. §18.) It
appears, nonethelegbatat least as of April 16, 2019, A.K.B.’s treating pulmonologist

provided an tipdated Asthma Control Plfato Defendants. I¢l.  16.)

2 While the Complaintdoes not specify Ms. Murphy as the school nurse and only
alleges shevas an “employee and agent” of the District, the Complaint alleges that M
Murphy worked at the school nurse’s office. (Confil17, 19.)

3 As explained belowRlaintiffs filed a due process complairggarding this matter

in an administrative proceedirtgrough the Minnesota Department of Education. It is
clear, however, that the Court has #lughority to considethis mattemwhen subject matter
jurisdiction is challenged und®&ule 12(b)(1).Harris v. P.A.M. Transport, In¢339 F.3d
635, 637 n. 4 (8th Cir. 2003).



The pulmonologisindicated, in writingspecific instructionfor A.K.B.’s treatment
during asthma exacerbations:

During asthma exacerbations, [A.K.B.] requires frequent neb

treatments and close respiratory monitoring until back to her

baseline.
(Id.) (citing medical notefrom pulmonologistdated November 1, 2018). The
pulmonologist’'s ordersor A.K.B. were in Ms. Murphy’s‘Health Office Visit Report.
(Id. T 17.) It is alleged, however, that Ms. Murphy failed to engage in any respiratory
monitoring on any of the occasions A.KBentto the school nurse’s office for asthma
exacerbations.|q. 117, see alsdMledeiros Decl., Ex. 3 (Health Office Visit Report) at 1-
4.) Indeed, between November 1, 2018 axutil 16, 2019, A.K.B presented to Ms.
Murphy for asthma-related care at least sixteen timles) (

On April 16, 2019A.K.B. went to the school nurse’s officdd.(19.) She needed
treatment foan asthma exacerbatio(id.) A.K.B.was administerethlbuterol nebulizer
inhalation therapy,” but her “resting pulse rate remained dangerously elevated at 124 beats
per minute.” [d.) Despite an elevated heart rate, Ms. Muralegedlyinstructed A.K.B.
to report to physical education clasdd.) Before sending A.K.B. awayls. Murphy
neither administe&xd a peak flow metetest nor condued other tests to check A.K.B.’s
respiratory condition. Ig.)

A.K.B.’s asthma exacerbation weenedduring her physical education clastd. (]

20.) Her airways eventually narrowed to the point that she could not breathe, and she lost
consciousness. (Id.) A.K.B then suffered dxygen deprivationand cerebral

hypoxia/anoxia’for nearlythirty minutes whileshe waitedor first responders to intubate
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her? (Id. 1121-22.)

Because ofher prolonged oxygen deprivation, A.K.B. suffefrom extensive,
permanent brain damag@d.) Shetragicallyremains in a persistent vegetative stéle.)
Although discharged to home care, A.K.B. has required emergency medical intervention
“on one or more occasions because of complications relating to her brain”injury.
(Id. § 22.) This requiredmedical interventioralso lead tosecondaryabdominal and
gastrointestinal injuries and symptomsd. ([ 23.) Because of these injuries, A.K.B. has
“required and will continue to require daily and arouhe-clock medical treatment for her
condition, as well as professional caretaking for assistance with all of her activities of daily
living, including but not limited to bathing, grooming, moving, transferring and eating.”
(Id. 1 24.) Plaintiffs furtherallege that because A.K.B.will remain in a persistent
vegetative state for the rest of her Jlilhe will sustain a “complete loss of her lifetime
earning capacity,” and “incuignificant medical expensefdr treatments for her brain
and other injuries. See id123-28.)

A. Administrative Proceeding

Prior to this lawsuif Plaintiffs filed a due process hearinggquest andpecial
education complairdgainst the Districthroughthe Minnesota Department of Education.
(SeeMedeiros Decl.Ex. 4 at 2.) Plaintiffs specificallyrequested a due process hearing

over concerns about the “dangers of issue and claim preclusion in other statutory or

4 A.K.B. was initially transferredto Fairview Ridges Hospital, buivas later
transferred to Children’s Hospital in Minneapol{€ompl 1121-22.)
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common law causes of actioh.(Id. at 3, 5) (“The Parents candidly state that they filed
this due process complaint to exhaust their administrative remedies in anticipation of filing
other civil claims against the School District.”).

Plaintiffs requested #ithe administrative law judge (“ALJ”) address “[1] whether
A.K.B. was a student with a disability under tedjviduals with Disabilities Education
Act] (“IDEA") prior to April 16, 2019; and [2] whether the District violated the IDEA by
not having an Individual Education Plan (“IEP”) in place for A.K.Bld. @&t 3.) If the ALJ
concluded the District violated the IDEA, Plaintiffs requested a determination of the
appropriate relief under the IDEA. Plaintiffs asserted that the ALJ “lack[ed] jurisdiction
to decide claims and issues beyond the IDEA[I{. &t 3.)

Following theALJ’s grant of the District’s motion to dismiss thetial complaint,
Plaintiffs filed an amended complaint in the administrative proceedldg. The District
soughtagainto dismis the amended due process complaiid.) (

On July 30, 2019he ALJdismissed theamendedlue process complaint without
prejudice. In relevant parthe ALJnoted thata due process hearing wasnecessary
because A.K.B.’s parents did not seekemedy undeitDEA. (Id. at 45) (concluding
furtherthat “there is nothing to be gained at this time by having a h¢3jf)ng Indeed by
arguing that Plaintiffs’ requested relief waravailableunder IDEA,the Districtitself

urged this outcome:

5 Nonetheless, throughout the administrative proceeding, it appears the parties did
not seek taesolve the disputdirough an administrative resolution session or altermativ
dispute resolution, and the parties proceeded in an adversarial posture. (Medeiros Decl.,
Ex. 4.)



“[T]he [] District argues that the Parents’ Complaint is not,
and never has been, an IDEA matter. The [] District
emphasizes that the Parents brought their Amended Complaint
only to exhaust their IDEA remedies before proceeding to
other litigation. The School District points out that the Parents
continue to demand monetary relief, although they have been
told that such relief is not available to them under the IDEA.”
(Id. at 2.)

The ALJ agreedthat the scope of thedministrative proceeding precluet
consideration of issueelating to,among otherscompensatory damages(ld. at 4)
(finding that scope of due process proceeding precludes consideration of issues relating to
both compensatory damages and medical causation, “which are beyond thef risgch
IDEA and its remedies.”). The ALJ ultimately dismissed thmmglaintwithout prejudice
becausehe ALJheld that A.K.B.’s parents were “free to bring the [IDEA] claim again,
should they wish to seek a remedy that might include compensatory education and related
services relating to a period of time before April 16, 201@d. at 5) A.K.B.’s parents
could “also seek services from the School District in the future, basdé.&rB.’s]
condition following the April 16, 2019 asthma exacerbatior{(ltd. at 5) The ALJ
acknowledged, however, that A.K.B. remains persistent vegetative state.

B. This Action and Defendants’ Motion to Dismiss

The Complaint asserts four causes of action agdost Defendants, alleging
violations of the ADA, Rehab Act, MHRAand Minnesota common law for medical
malpractice. (Compl. 11 32-73 (CountslV).) Plaintiffs seek to recover compensatory

damages for Defendantdlegedfailure to (i)implement a reasonable accommodation plan

prior to April 16, 2019, and (ii) accommodate A.K.B.’s disability. However, based on the
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parties’ briefing and th&lovember 25, 2018ral argument, it appears that Plaintiffs are
now only pursuing the federal claims under the ADA and Rehab Act against the District,
not Ms. Murphy individually or in her official capacity.

Defendants nownove todismissPlaintiffs’ Complaint undeFederal Rule of Civil
Procedurd 2(b)(1), arguing that the Court lacks subjeatatter jurisdiction and
underFederal Rule of Civil Procedufie(b)(6), arguing that PlaintiffsComplaint fails to
state a claim upon which relief can be grantdd. support of Defendants’ motion,
Defendants filecn affidavit attaching as exhibits (A)K.B.’s asthma control plar{2) the
pulmonologist's “Updated Asthma Control Plan” referenced in the Complaint; (3)
A.K.B.’s health office ecords; and (4) the ALJ’s order dismissing Plaintiffs’ amended due
process complaint. [Doc. Nos. 13-14.]

1. DISCUSSION
A. Dismissal under Rule 12(b)(1)
1. Standard of Review

When deciding a motion to dismiss for lack of subject matter jurisdiction under
Federal Rule of Civil Procedure 12(b)(1) on the pleadings, a court must accept the
claimants factual allegationas true and view them in the light most favorable to the non
movant. Great Rivers Habitat Alliance v. FEMA&15 F.3d 985, 988 (8th Cir.2010T.he
party invoking federal jurisdiction bears the burden of establishing jurisdietts.
Lujan v. Defendes of Wildlife,504 U.S. 555, 561 (1992)The court must ensure it has
subject matter jurisdiction before proceedidgk. Blue Cross & Blue Shield v. Little Rock

Cardiology Clinic, P.A.551 F.3d 812, 816 (8th Cir. 2009).
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While generally, matters outside the pleadings are to be igntiredCourthas
“authority to consider matters outside the pleadings when subject matter jurisdiction is
chdlenged undeRule 12(b)(1) without converting the motion into one for summary
judgment. Harris v. P.A.M. Transport, In¢339 F.3d 635, 637 n. 4 (8th Cir. 20@8iting
Osbornv. United States918F.2d 724, 728 n. 4 (8th Cir.1990) (further citation omitjed)
Here, the exhibits t@n affidavit submitted include an ordenteredin the underlying
administrative proceeding in this caseéseéMedeiros Decl. Ex. 4) Accordingly, the
Court will considerthis orderin determining whether Plaintiffs exhausted awailable
administrative remedies.

2. Summary of Arguments

The District asserts that the Coudcks subject matter jurisdiction ovek.K.B.’s
claims becaus@.K.B. failed to exhaust her administrative remedies before filing her
Complaint. (Defs.” Mem[Doc. No. 11] at 6.) The Districhases its jurisdictional
argument on the exhaustion of remedies requirement of the Individuals with Disabilities
Education Act (“IDEA”). (Id.) While an IDEA claim is noéxplicitly pleal, theDistrict
argues tha.K.B. is neverthelesquired td'exhaust the procedures” through the IDEA
administrative process because the “gravamefAdf.B.’s] Complaint” concerns the
alleged deniabf a free, appropriate public education (“FAPE”). (Defdem. at 8.) The
District moreover relies on the administrative proceeding as “strong further evidence that
this matter falls within the IDEA and furtherassertthe “dismissal of the administrative
proceeding without administrative findings and a decision o[n] the merits means that the

IDEA procedures were not exhausted.” (Deféem. at 910) (citingAlbright v. Mountain
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Home Sch. Dist926 F.3d 942, 952 (8th Cir. 2019).)

In response, Plaintiffsyehemently contest Defendants’ characterization ef th
Complaint aseeking relief fom denial of FAPE.Plaintiffs argue their claimseek relief
beyond the reach of thlbEA. (Pls’ Opp’n [Doc. No. 21] at 1413.) Specifically,
Plaintiffs argue that ¥ seeking damages fémedical accommodations” the District had
failed to provide forA.K.B.’s known disability—not “educational accommodatidrs
Plaintiffs neednot invoke the IDEA’s formal proceduredd.

Alternatively, even if the IDEA is implicatedPlaintiffs counter thaflbright is
distinguishable becauske administrative proceediniperewas resolvedby a settlement.
(Pls’ Opp’n at 10.)Unlike Albright, the ALJhere“considered the opposing arguments of
the parties concerning [the District’'s] motion to dismiss, reviewed all of the facts relevant
to any potential violations of the IDEA, and dismissed the IDEA cldim[(d.)
Additionally, Plaintiffs argue that further administrative steps ereld befutile. (Pls’
Opp’'n at 13-14.)

3. Analysis

Title 1l of the ADA and Section 504 of the Rehabilitation Act do not mandate the
exhaustion ofary administrative remedies A.P. ex rel. Peterson v. Anckdennepin
Indep. Sch. Dist. No. 1538 F.Supp. 2d 1125, 1152 (D. Minn. 2008). The parties do not

dispute however, that the IDEA’s exhaustion requiremearibe implicatedvhen claims

8 The same is true for MHRA claimd.E.C. v. Minneapolis Public Schs., Special
Sch.Dist. No. 1,34F. Supp. 3d 1006, 101®( Minn. 2014). However,Defendants do not
argue that the IDEA’s exhaustion requirement applies to this cléd®eDefs.” Mem. at
7; Defs.” Reply at 10.)
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brought under the ADA and the Rehabilitation Act‘aetdated”to claims under thiDEA.
Peterson538 F.Supp. 2d at 1153Defs.” Mem. at 7; Pls.” Opp’'mt 11) (citingFry v.
Napoleon Community Schopls37 S.Ct. 743, 754 (2017) Such claims are “related”
when the relief soughinderthe ADA and Section 504 of the Rehabilitation Act “is also
available under” the IDEAE.D. exrel Dougherty v. PalmyrafRSch. Dist.911 F.3d 938,
941 (8th Cir. 2019) This is recognized, as the Eighth Circuit explainky,the IDEA
statute itself:
Nothing in this chapter shall be construed to restrict or limit the
rights, procedures, and remediesvailable under the
Constitution, the Americans with Disabilities Act of 1990, [or
Section 504Jof the Rehabilitation Act of 1973except that
before the filing of a civil action under such laws seeking relief
that is also available under this subchapteg [IDEA’s
administrative procedureshall be exhausted to the same
extent as would be required had the action been brought under
[the IDEA].
Id. at 940 (citing20 U.S.C. 8§ 1415%).) Accordingly,Section 1418)'s plain language
dictates that if A.K.B.’s parents seek relief “also available under” the IDEA, Plaintiffs must
exhaust IDEA’s administrative procedures and remedies.
a. No Exhaustion d IDEA’s Administrative Procedures and Remedies
is Required Becausethe Relief Sought by Plaintiffs is Unavailable
under the IDEA
Plaintiffs arguehat the relief sought hereusavailablaunder the IDEA. (Pls. Opp’'n
at 1113.) Plaintiffs only seek monetary relief, which the District conceded at the
administrative level “is not available [] under the IDEA.” (Medeiros Decl., Ex. 4 at2.)

Is alsoundisputed that A.K.B. remains in a “persistent vegetative state and is presently

unavailable to receive any form of educationld. @t 3.) Thus, as even the District
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vigorously arguedefore the ALJ, “there is no remedy the Administrative Law Judge could
award under the IDEA that would benefit A.K.B.ld(at 3.)

In support of their Rule 12(b)(1) argumemefendants nowely on Smith v.
Rockwood RV/I Sch. Dist, 895 F.3d 566 (8th Cir. 2018) to assert that Plaintiffs were still
required to exhaust thelDEA remediesregardless of the relief sought. (Defs.” Reply
[Doc. No. 23]at 12.) Although thesmithcourt held that the “particular type of relief
sought” does not change the “general rule of the IDEA’s exhaustion requirement” when
plaintiffs broughtclaims for money damagethie due process complaifited therein the
administrative proceedirgpecifically allegd“the denial of public educatich.ld. at 569.

The record here, on the other hand, reflectsDiefndant@rgued to the contrait
the administrative levelnd correctly asserted that Plaintiftedaims are unrelated the
IDEA. (Medeiros Decl., Ex. 4 at 2) (citing Districp®sitionthat A.K.B.’s complaint “is
not, and never has been an IDEA mattgrBecause of the present condition of A.K.B.
moreoverwhich is not in dispute, the Courhfis thathere are no available remedies under
the IDEA that would benefit her as she is unablaeceive any form of education.
Accordingly, the Court concludes the relief sought here is unavailable under the IDEA.

IDEA exhaustion, as the Supreme Court made cle&ryn“hinges on whether a
lawsuit seeks relief for a denial of a free appropriate public educatiog,”137 S.Ct. at
754. If it does, then exhaustion must occur first. If, however, the lawsuit seeks relief “for
simple discrimination,” only tangentially related to education because the discriminatory
acts just happened to take place in a school, then exhaustion is unnededssaf5456.

As Plaintiffs persuasivelynote, an example ifry illustratesthe type of situation
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presented here. If, for example, a wheelechaiind studensuesa school district for
discrimination under Title Il because the building lacks access rampSugreme Court
concluded theschool district isonly the “location” ofthe discrimination allegedld. at
756. That suit does not concern the denial of a FAPE. Likewise, here, the Court finds that
Plaintiffs have plausibly alleged the District isonly the “locationof the discrimination
alleged by Plaintiffs.ld. And like the wheelchaibound student’s discrimination claim,
A.K.B.’'s medical care was not part of her educational curriculum at school, even though
both situations necessarily involve “educational consequenées.”
Ultimately, “apair of hypothetical questions” is critical to determining whether the

“gravamen” of the complaint is “the denial of a free appropriate public education[:]”

First, could the plaintiff have brought essentially the same

claim if the alleged conduct had occurred at a publiditiaci

that wasnota school-say, a public theater or library? And

second, could aadultat the schoelsay, an employee or

visitor—have pressed essentially the same grievance? ...

[W]hen the answer [to both questions] is no, then the complaint

probably doesoncern a [free appropriate public education],

even if it does not explicitly say so . . ..
Id. at 754, 756see alsd\elsonv. Charles City Cmty. Sch. Dis@00 F.3d587, 592 (8th
Cir. 2018) (stating that these hypothetical questions aranf@risive and should nie
“approach[ed] ... at a high[ ] level of generality.”).

In viewing the recordn the lightmost favorable to Plaintiffshe Court concludes

that Plaintiffshave plausibly kegedthat theanswer to both questions is “yedFirst, the
Court finds thaPlaintiffs could have brought essentially the sabmenplaintif the alleged

conductoccurred atanother public facilitysuchas, for examplean afterschool care
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program, a summer camp, or other governmental SeePIls’ Opp’'n at 12.) Second
the Court finds that other individuals, like the District’'s adult emplayeesld have
pressed essentially the same grievagainst the District(ld.) Thus, the “gravamen” of
Plaintiffs’ Complaint is not the denial of a FAPE Accordingly, the Court finds that
Plaintiffs need not exhaust IDEA’s administrative procedures and remedies.

b. Even if Plaintiffs Were Required to Exhaust IDEA’s Administrative
Proceduresand Remedies, ey Have Adequately Done So Here

Alternatively, even if Plaintiffs needed texhaust IDEAs administrative procedures
and remediesPlaintiffs argueghey have adequately done lsere. (Pls.Opp’n at9-10.)
The Court agrees. As explained abovkintiffs’ amended de processamplaint was
dismissed at the administrative lev&l/hile Defendants rely oAlbright to suggesthata
“pre-decision setement(] fails to satisfy the IDEA’s requirementghe Court finds this
holding inapplicable hereSeeAlbright, 926 F.3d at 952.

Unlike Albright, A.K.B.’s parents did notmediate anDEA settlement toevade
IDEA’s procedural requirementsid. The record reflects that the ALJ considered the
opposing arguments of the part@mncerningthe District’'s motion to dismiss, reviewed
all facts relevant to any potential violations of the IDEA, and dismissed the IDEA claim.
(Medeiros Decl., Ex. 4.)In fact, the ALJ’'s decision was partly basezh the Districts

urging that a hearing wasinnecessarybecause there was “no effective relief the

7 Moreover, contrary to Defendants’ assertions, (Defs.” Mem. at 9), the Court finds
thatPlaintiffs’ pursuit of an administrative hearing priotthe filing of the Complaint does

not suggest that Plaintiffs’ claims are IDEA claims. Both parties agreed, at the
administrative level, that Plaintiffs were not seeking a remedy under the IDEA.
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Administrative Law Judge can order in an IDEA due process hedtirfgl” at 3.) The
Court therefore finds that Plaintifeedlequatelyexhausted their administratipeocedures
and remedies.

C. The Futility of Any Administrative Procedures and Remedies

Moreover, even if additional administrative steps were requred Plaintiffs
further contend that the exhaustion requirement is excused on grounds of fullsy.
Opp’'n at 1213.) Defendants, on the other hand, argue tiiatadministrativeagency
should further develop the record for judicial review “and apply its expertise to [] Plaintiffs’
claims to the extent those claims relate to issues within the purview of the IDEBE1S.’
Reply at 12-13.)The Courtagain agrees with Plaintiffs.

The parties do not dispute that courts recognize futility as an exception to the
exhaustion requirement. (DéfReply at12-13; Pls.” Opp’n at 1213.) Indeed, courts in

other circuits appear tohave recognized similar scenarios where the exhaustion

8 Defendants further rely on two cases allegedly supporting the broad proposition that
“a claim dismissed without prejudice fails to exhaust IDEA procedures.” (Defs.’ Reply at
11-12.) The Court is unpersuaded that these decisions dictate a diffeudntlred.C. ex

rel. M.C. v. Indep. Sch. Dist. Nd52, No. 0écv-30099, 2006 WL 3227768, at *2 (D.
Minn. Nov. 7, 2006), the parties appear to have discussed resolving the dispute during the
administrative hearing. ThALJ therefurther concluded that facked subject matter
jurisdiction only because the student was “no longer enrolled in the Disttitt.Here,

the record reflects that the parties were adversatriall times. The AL&lso concluded

that A.K.B.’s parents did not seek relief under IDEA, and a hearing would be unnecessary
because of A.K.B.’s present condition.

And in Parrish v. Bentonville Sch. DistNo. 15cv-5083, 2015 WL 9275739, at *2
(W.D. Ark. Dec. 21, 2015), the court thetel not dismiss the claims under the ADA and
Rehab Act, but onldismissed thdDEA claims becaussuchclaims were “dismissed
without prejudice at the administrative leveld. at *3 (holding that plaintiffs “sufficiently
stated a claim under Section 504 [of the Rehab Act] and under the ADA.”).
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requirement may be excused for futilitgee e.g, Taylor v. Altoona Area Sch. Dis737

F. Supp. 2d474, 482 (W.D. Pa. 2010) (where parents of a deceased child soughbrelief
a school board'’s failure to provide IDEA services while the child was still)aliesterH.

by Octavia Py. Gilhool, 916 F.2d 865, 870 (3d Cir. 199@Yhere relief of compensatory
education was unobtainable through the administrative process).

Defendants articulate no reasonable basis for why such an exception should not apply
here. It is undisputed thatK.B. remainsin a permanent vegetative state, and Plaintiffs
cannot obtain their desiredlief through the administrative proce§heCourt recognizes
the geneal principle that DefendantsspousethelDEA includes elaborate procedures for
redressing harmndCongress’ intent fosuch aemedial scheméwas to allow educational
experts the opportunity to address complaints ‘firstaylor, 737 F.Supp. 2dat 482
(finding that thelDEA “does not envision courts as the factfinders in the first instgnce.”
(quotation omitted) But because A.K.B. remains in a persistent vegetative state, the Court
would not be usurping from the District any opportunity to addéeksB.’s educational
need by excusing exhaustion in this casPlaintiffs are therefore excusedom the
exhaustion requiremenassuming an IDEA claim is even implicatezh grounds of
futility.

Accordingly, the Court hasubjectmatter jurisdiction over Plaintiffs’ claims under

the ADA and Rehab Act.
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B. Dismissal under Rule 12(b)(6)

Defendants also move to dismiss all Countthe Complaint for failure to state a
claim under Fed. R. Civ. P. 12(b)(6]SeeDefs.” Mem. at 1620.) When evaluating a
motion to dismiss under Fed. R. Civ. P. 12(b)(6), the Court assumes the facts in the
complaint to be true and construes all reasonable inferences from those facts in the light
most favorable to the plaintiffHager v. Ark. Dep’t oHealth 735 F.3d 1009, 1013 (8th
Cir. 2013). In doing so, however, the Court need defer to legal conclusions or
“formulaic recitation[s] of the elements of a cause of actidrustgraaf v. Behren$19
F.3d 867, 873 (8th Cir. 2010).

To survive a motion to dismiss under Fed. R. Civ. P. 12(b)(6), and consequently
permit a claim to advance into discovery, a complaint “must contain sufficient factual
matter, accepted as true, to ‘state a claim to relief that is plausible on its famubauer
v. FedEx Corp.849 F.3d 400, 404 (8th Cir. 201{uoting Ashcroft v. Igbgl 556 U.S.

662, 678 (2009andBell Atlantic Corp. v. Twombjy650 U.S. 544, 570 (2007)). Facial
plausibility exists when “the plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the misconduct allégjeal,”

556 U.S. at 678 (citingwombly 550 U.S. at 556). While the plausibility standard is “not
akin to a probability requirement,” it necessarily requires a complaint to present “more than
a sheer possibility that a defendant has acted unlawfultly.”

When considering a motion to dismiss under Rule 12(b)(6), “the court generally
must ignore materials outside the pleadingadrous Media Corp. v. Pall Corpl86 F.3d

1077, 1079 (8th Cir. 1999). Courts may, however, “consider the pleadings themselves
17



materials embraced by the pleadings, exhibits attached to the pleadings, and matters of
public record.” lllig v. Union Elec. Cqg. 652 F.3d 971, 976 (8th Cir. 2011) (citation
omitted) (internal quotation marks omitted)Here, certainexhibits to an affidavit
submitted which includeA.K.B.’s asthma control plarihe“Updated Asthma Plaghand
A.K.B.’s health office recordsare referenced the Complaint, andre embracetly the
pleadings. $eeMedeiros Decl., Exs.-B.) Accordingly, the Court will considethese
documents in determining whett@aintiffs state a claim upon which relief can be granted.

1. Counts I-lll = Claims under the ADA, Rehab Act, and MHRA(District)

The Court considers Plaintiffs’ claims against the Disuindler the ADA, Rehab
Act, and MHRA together. The parties agree that the ADA aRéhab Aciare similar in
substance and “cases interpreting either are applicable and interchangeable” faahnalyti
purposes. (Defs.” Mem. at 10) (citiBghl v. Cnty of Ramse§95 F3d 778, 783 (8th Cir.
2012) (internal citation omitted)jsee alsd?Is.” Opp’n at 14-17.) Claims under the ADA
and MHRA are also construed similarlyid;(see alsd?ls.” Opp’n at 19.)

Plaintiffs contend that the District violated the ADA, Rehab Act, and MHRA when
it failed to implement an accommodation plan and reasonably accomnm#aRi’s
disability. The ADA, Rehab Act, and MHRA prohibit a public entity from denying its
services to a qualified individual with a disability by reasothat disability. To state a
claim, Plaintiffs musdemonstrat€l) that A.K.B. is a qualified individual with a disability,

(2) that theDistrict is a “public entity” (for ADA purposes) or receives federal funding (for

° Plaintiffs’” MHRA claim against Ms. Murphy is discussed below.
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Rehab Actpurposes)(3) that A.K.B. was denied the benefit of a service provided by the
District, and (4) that the denial was because of her disability.

For purposes athis motion, the parties agree that A.K.B. is a qualified individual
with a disability, that the District is a public entity (for purposethefADA) and receives
federal funding (for purposes ttie Rehab Act). The parties disagree, however, about
whether theComplaint sufficiently alleges the requisaetionsby District officials and its
employeedo hold the entity liable undethe ADA, Rehab Act, or MHRA. The Court
addresses this issue below.

a. Deliberate Indifference

The parties appear tagreethat compensatory damages are generally available
under the ADA an@ 5040f the Rehab Act on a showing of deliberate indifference by the
District. (Defs.”Mem. at 1112; PIs.” Opp’n atl9); see alsdMeaglew. City of Little Rock
639F.3d384, 389 (8th Cir. 2011)Both parties rely orPetersorin describing thetandard
to establish “deliberate indifference” on the part of the defend@etierson538 F. Supp.
at 1147 (citingBoard of Cnty. Comm’rs v. Browrb20 U.S. 397, 410, 117 &t 1382
(1997)). A defendant is deliberately indifferent if he acts with “conscious disregard” for a
plaintiffs’ rights. Id. Such conscious disregard exists onlgither: (1) the defendant
actuallyknows that its actions will violate plaintiffsights; or (2) such a violation is the
“plainly obvious consequence” of the defendant’s actidds(citation omitted).

Plaintiffs argue that there are two wahey can recover from the District. First,
Plaintiffs argue the District can be heldtariously liable under the ADA or Rehab Act for

acts taken byMs. Murphy or other District employeesvithin the scope of their
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employment.(Pls.” Opp’n atl4-17) Thus, to hold the District liable, Plaintifisgue they
needonly to allegethat Ms. Murphy (or any other District employee) was deliberately
indifferent, because there is no dispute, thus far, that Ms. Murphy was acting within the
scope of her employment.

Second, Plaintiffs argue that, even if the District cannot behetdiously liable
under the ADA or Rehab Act, the District can be held directly liable for its own deliberate
indifference becaus¢he Complaint sets forth sufficient factual allegatidos the
reasonable expectation that discovery vaillealemployees whodd authority tcaddress
the alleged discrimination and to institute corrective measures, but exhibited deliberate
indifference. (PIs.” Opp’n at 2224.)

() Vicarious Liability

Neither the Supreme Court nor the Eighth Circuit has directly addreksed
guesion of whether a public entity can be heldariously liable under Title Il of the ADA
or 8 5040f the Rehab Actfor the deliberately indifferent conduct of its employe&se
City & County of San Francisco, California v. Sheeht3b S. Ct. 176577374 (2015)
(expressly declining to decide whether public entities can be “vicariously liable for money
damages for the purposeful or deliberately indifferent conduct of its employees.”)
Nonetheless, evergircuit courtconsideringthe issue olvicarious liability under these
statutes haheld that a public entity can be helatariously liable. SeeDelanoPyle v.
Victoria Cty., Tex302 F.3d 567, 5745 (5th Cir. 2002)Duvall v. Cty. Of Kitsap260
F.3d 1124, 1141 (9th Cir. 20QRosen v. Montgomei@ty., Md, 121 F.3d 154, 156 n.2

and 157 n.3 (4th Cir. 19973 onnerv. Lewis 857 F.2d 559, 566-67 (9th Cir. 1988).
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In Bonner for instancethe Ninth Circuit concludedhat public entities can be
vicariously liable undeg 504 of theRehab Actfor threeconvincing reasonsFirst, the
court noted that the regulatory scheme which implements § 504 of the Rehab Act relies
heavily on the ideaof vicarious liability. Bonner 857 F.2d at 566 (citing Patton v.
Dumpsond498 F. Supp 933, 942 (S.D.N.Y. 1980)).For example, if a program is in
noncompliance with § 504, then the recipient offdteralaid (.e. the District) is directed
to remedy the situation, not the employee who perpetrated the violation. 28 C.F.R. §
42.504;see Patton498 F. Supp at 942. Further, the ultimate sanction for non-
compliance, the elimination of federal funding, is also aimgtie recipienandnot the
employee. 28 C.F.R. 8§ 42.530; 28 C.F.R. § 42.%68;Patton498 F. Supp at 942.
Likewise, while not addressed bBonner the Court notes thafitle 1l of the ADA
expresslyncorporates “[tjhe remedies, procedures, and rights set forth in [the Rehdb Act]
42 U.S.C § 12133Indeed the “nondiscrimination policy in§ 504 of the Rehab Act]” is
extendedby virtue of Title Il of the ADA “to cover all Stateand local governmental
entities.” SeeH.R.Rep. N0o101-116,at 44 (1989). But stillas the parties agre€itle I
of the ADA does not impose liabilities against individuals. Thus, the remedial ssloéme
both statutes turn heavily on vicarious liability.

Second, th&onnercourt noted tat “the generalrule regarding actions under civil
rights statutes is thagspondeat supericapplies.” Bonner 857 F.2dat 566-567 (internal
citation omitted.) TheBonner court moreover cited specific examples in which the
doctrine hadbeenapplied to private actions under Title VIII of thair Housing Actof

1968, 42 U.S.C. § 3612, Title VII of the 1964 Civil Rights A2,U.S.C. § 2000e-5,
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and 42 U.S.C. § 1981ld. (citing Patton,498F. Supp.at 942-43).
Third, the Bonner court noted that thepolicy behind the Rehab Act (and by
extension Title 1l of the ADA) supports vicarious liability:
The application ofespondeat superido § 504 suits would be
entirely consistenwith the policy of that statute, which is to
eliminate discrimination against thedisabled] The
justification for imposing vicarious liability on employers for
the acts of employees is wédhown. It creates an incentive
for the employer to exercise special care in the selection,
instruction and supervision of his employees, thereby reducing
the risks of accidents. In the absence of a Congressional
directive to the contrary, this court can assume only that
Congress intended the judiciary to use every available tool to
eliminate discrimination against tHeisabled]in federally
funded programs....
Id. at 566-567. (internal quotation omitted.)
Although Bonner only analyzed the Rehab Act, the Eighth Circuit explicitly
acknowledgedas explained abovéat “cases interpreting either” the Rehab AcTile
Il of the ADA are“applicable and interchangeable for analytical purpésBahl, 695 F3d
at783(citations omitted). The Couttherefore find8onnerpersuasivand concludes that
the District, as a public entitganbe heldvicariously liablefor its employees under Title
Il of the ADA and the Rehab Act.
The Court further finds theemaining @cuit decisions above persuasive, and
respectfullydisagrees witha court in this Districthat held thesdnoldings inapposite.
Hooper v. City of St. PauNo. 17€v-3442, 2019 WL 4015443, at *10-1M. Minn. Aug.

26, 2019). In Hooper, the court disagreed with these circuit decisions for two reasons.

First, theHoopercourt assertethe texts of the ADA and Rehab Act statutes suggest that
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“Congress did not open the door to vicarious liabilitid. at *9. Second, thdoopercourt
reasoned that a “materially identical statufBitle 1X of the Education Amendments of
1972—does not establish vicarious liabilityld. While both lines of reasoning iHooper
are addressed furthbelow, the Court agrees with tiweight of authority in othetircuits
supporting vicarious liability under both statutes.

The Hooper court first contendghat thee other circuit decisions, in affirming
vicarious liability under Title Il, focused on the employment provisions of the ADA (Title
I) —not the public entity provisions (Title I)ld. at *9-11. The Hoopercourt therefore
concludes that #secases “rest on a shaky foundatidr@cause they “do not acknowledge
the critical difference between the texts of Title | and Title 1t” at *11. That is, Title |
specifically prohibits an “employer” from discriminating against a qualified individual
with a disability in regard tairing, firing, or promotions or any other term, condition, or
privilege of employment42 U.S.C. § 12112(a)Under Title I,“employer” is defined as
“a person engaged in an industry affecting commerce who has 15 or more employees .
.and any agenof such person....” 42 U.S.C. § 12111(5)(A) (emphasis added).

By contrast, Title Il of the ADAprohibits pubt entitiesfrom denying a qualified
individual with a disability the benefit of any service, program, or activity that the entity

provides 42 U.S.C. § 12132A “public entity” is defined, in relevant pad include“any

State or local government” and “any department, agency, special purpose district, or other

instrumentality of a State or States or local governmet2.tJ.S.C. § 12131(1)(A)-(B)As

the Hooper courtpoints out Title Il defines“public entity” as notspecifically including
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“any gent” of the public entity, even though Title | of the ADA defines “employer” to
include “any agent” of the employeHooper 2019WL 4015443, at 10. Because of this
difference in textthe Hoopercourt heldthat Congress made a “deliberate decision” that
public entitiesshould nobe held‘vicariously liable under Title Il (or thERehab Ac}) for

the acts of their employeesld. at *11.

TheHoopercourt acknowledges, however, that the ADA dedifpublic entity” to
includean “instrumentality of a State or States or local governmeHbbper, 2019 WL
4015443 at *10n. 14 The ADA does not define whahe terntinstrumentality”refers to
in this context. When a term is undefined, courts normallye itits ordinarymeaning.
Gross v. FBL Financial Services, Inc357 U.S. 167, 175, 12%. Ct. 2343, 2350
(2009)(“Statutory construction must begin with the language employed by Congress and
the assumption that the ordinary meaning of that language accurately expresses the
legislative purpose” (internal quotation marks omitted)aintiffs rely onthe definition
of “instrumentality set forth in Black’s Law Dictionary, which includés means or
agency through which a function of anotleatity is accomplished.(Pls.” Opp’n at 15)
(citing Black’s LawDictionary (11th ed. 2019)}° Based on the plain meaning, the use of
the term “instrumentality” in the ADA does notearly excludeindividual agents or
employees of a public entity.

The Hoopercourtsweeps aside this definition and contends ‘ingtrumentality”

0 Even if the Courtvere toconstrue the term ad thetime thestatutewas passedsee

e.g, United States v. Santds53 U.S. 507, 512 (2008), the definition of “instrumentality”
in effect in 199Gsimilarly includes “something by which an end is achieved” or “a means,
medium, agency.’Black’s Law Dictionary(6th ed. 1990)).
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refers to“a smaller unit of,or another entity working on behalf of, a state or local
government, and not every person employed by a state or local governriaiper,
2019WL 4015443at *10 n. 14. This distinction is nowhere to be founthim statute or
legislative history.Nonetheless, thidooper court suggests &t theterm “instrumentality”
excludes such employeby looking atits surrounding statutory friend&lepartment,”
“agency,” and “special purpose district.1d. (citation omitted). But bestowing tls
definition of “instrumentality,” as proposed Iyooper, appears to render the preceding
terms of “agency” and “department” mere surplusage: both are entities that can be
described as smaller subdivisions, units, or organs of a government that cannctans
of the governmentSege.g, Am. Textile Mfrs. Inst. v. Donova#52 U.S. 490, 513 (1981)
(Itis a “well-settled rule that all parts of a statute, if possible, are to be given eff€be”)
Court finds that the terfiinstrumentality”should not be construed in a manner that would
swallow these other term&ee Corley v. United Stajd?9 S. Ct. 1558, 1560 (2009).
Moreover, he Hooper court’'sinterpretation of the term “instrumentalitgppears
difficult to reconcile with th&Supreme Court’seasoning irSchindler Elevator Corp131
S.Ct. 1885(2011). Hooper, 2019 WL 4015443 at *10 n. 14There, thdower courthad
concluded that the term “reports” aqui tamstatute should be givemnarrow meaning
since it fell among terms such as “hearing, audit, or investigation” and “civil, criminal [and]
administrative hearing” in defining the public source exclusiog@otamclaims. Id. The
Supreme Court rejected that view becausidinot take into accournthe entire statute,
including Congressintent for broad exclusionsld. at 7. Here, theHooper court’s

construction of “instrumentality” as constrained by the characteristics of the surrounding
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terms “agency” and “department” wowdbrk a similarly impermissible narrowing of a
statute intended broadly to eliminate discrimination against the disabled.

And, since contexheregives meaningthelegislative historyof the ADA gives the
Court guidancen how generally to construe the scopditie 1l of the ADA. The House
Judiciary Committee Repotihdicates that ifle Il of the ADA should be“read to
incorporate provisions of titles | and Il which are not inconsistent with the regulations
implementing [8 504 of the Rehab Act]... [andipthing in the other titleshould be
construed to lessethe standards in the Rehabilitation Act regulations which are
incorporated by reference iTitle 1l].” SeeH.R.Rep. No. 485, Pt. 3, &l (1990)
(emphasis added).ikewise, statutory provisions of the ADA waiving state immunity treat
public and private entities the same, and provide that remedies are available “to the same
extent as such remedies are available for such a violation in an action agapgblangr
private entityother than a State.” 42 U.S.C. § 12202 (empleakied)see alsal2 U.S.C.

§ 2000d7. Accordingly, the Court finds thany difference in text betweenies | and Il
should notbe read to limit or narrowitle 1l of the ADA. The Court generally finds no
evidence ofanintentby Congresso restrict public entities frongicariousliability for its
agents or employees.

The Court also is bound to analyze claims under the MHRA in the same ragnner
claims under the ADA (Defs.” Mem.at 19) (citingBahl, 695 F.3dat 783). Despite the
Eighth Circuit's guidance, thelooper court articulates ndasis for the availability of
vicarious liability under thestatutory text of theMHRA, albeit turning onthe issue of

official immunity, but unavailality under Title Il of the ADA. Hooper, 2019 WL
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4015443, at *121.1t
The Hooper court next contends th&ebserv. Lago Vista Independent School

District, 524U.S.274 (1998)a casalecidedunder Title IX of the Education Amendments
of 1972 “control[s] thequestion of whether a public entity can be held vicariously liable
under Ttle 1l or the [Rehab Act].” Hooper, 2019 WL 4015443at *14. In Gebser the
Supreme Court held that a school district is not liable for damages for the conduct of its
teachers under a theoryraspondeat superiaalone. Gebser524 U.S. at 285-286.

The Supreme Court made clear, howetlatGebselis not dispositive othe issue
of vicarious liability here City & Cty. of San Francisco, Calif. heehanl35 S. Ct. 1765,
177374 (2015)(finding thatthe court “never decided” whether an entity can be held
vicariously liable for money damages for the purposeful or deliberate conduct of its
employees) Nonetheless, thdoopercourt findsGebsercontrolling becausgitle IX was
modeledafter Title VI of the Civil Rights Act of 1964, and themedial reach of the Rehab
Act and the ADA is defined, directly or indirectly, by reference to TitléA/Accordingly,
given the close connection between Title IX and Title 4 Hooper court determined
that it is “not persuaded” bygther circuit court decisions findingcarious liability under

the ADA and RehalAct. Hooper, 2019WL 4015443at *14.

1 AlthoughHooperaddressed the issue of vicarious liability for alleged MHRA violations
asco-extensive with official immunity, Defendants have not raised this issue lS&e.
Hooper, 2019 WL 4015443, at *19-21.

2Title Il of the ADA incorporates “[tlhe remedies, procedures, and rights set forth in [the
Rehab AcL” 42 U.S.C. § 12133 In turn, the Rehab Act incorporates “[tlhe remedies,
procedures, and rights set forth in [Title VI] of the Civil Rights Act of 19629'U.S.C. §
794a(a)(1). Thus, both the ADA anéehab Acteffectively incorporate the remedies of
Title VI.
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The Court findghis reasoning toonflict with the Eighth Circuit’s ruling irMiener
v. Missourj 673 F.2d 969 (8th Cid982) which is citedby the House Judiciary Committee
Report as an example of the “panoply of remedies” available under Title Il of the ADA.
H.R.Rep. No. 485, Pt. 3, at 52 n. é@printed in1990 U.S.C.C.A.N. at 475 n. 62.here
the Eighth Circuitid not interpret both Title VI and Title IX consistently, and did not rely
on Title IX when applying the Rehab AdWliener, 673 F.2d at 978 n. Miener held that
an implied private right of action for damages was available under 8§ 504 of the Rehab Act
where a Special School District, its Board of Education, and its officials werénsiinedr
official capacities.ld. at 983 No such damagegereavailable under Title IXeven though
the Eighth Circuit acknowledgethat Title IX was a “sister” statute tditle VI and
“adopedthe same proceduresy enforce the statusnd corresponding regulationisl. at
978 n.9. Accordingly,the Court finds that the Eighth Circuit’s ruling Miener—cited
approvingly inthe legislative hisiry of the ADA—supports thdroldings of othecircuit
courts that vicarious liabilityexists under the ADA and Rehab Act without deferring to
Title IX. See, e.gDelano-Pyle 302 F.3cat 574-75Duvall, 260 F.3cat1141;Rosen121
F.3dat 156 n.2 and 157 n.Bonner 857 F.2d at 566-67.

(i) Direct Liability

In any event, the Court need na@solvethe question lefunanswereddy the
Supreme Couiin Sheeharfior purposes of rulingn Defendantsmnotion to dismiss.Even
assuming the ruling iGebserapplied hereGebsemotedthat a school district may be held
directly liable with evidence of its actual notice and deliberate indiffere@msbser 524

U.S. at292-293.Thus, &en undethe Gebsercourt’'sactual notice and authority standard,
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the Complaint sets fortbufficientfacts to allow Plaintit’ damages claim to proceed to
discovery.ld.; cf. Reed v. Vill. c8horewood704 F.2d 943, 95Fth Cir. 1983)abrogated
on other groundsy Brunson vMurray, 843 F.3d 698 (7th Cir. 2016)At some level of
authority, there must be an official whose acts reflect governmental policy, for the
government necessarily acts through its aggntdere, Plaintifé allegethe District had
knowledge requesting mandatory and reasonable accommodations for s.disability.
(Compl. 1 18.) Plaintiffs point to, at minimum palmonologist’snote about A.K.Bs
requested accommodatifor her asthma that the District had in its possession atdeast
of April 16, 2019 (Id.; see alsdMedeirosDecl., Ex. 2) Yet, despite this knowledge, the
District failed to implement such accommodasiofid.) Construed in favor of Plaintsf
the Complaint sets forth sufficient factual matter “to raise a reasonable expectation that
discovery will reveal evidence” to support liability for the wrongdoing allegegdombly
550 U.S. at 556.

b. Bad Faith or Gross Misjudgment

Alternatively, whilethe Districtconcedeshatcompensatory damages are generally
available under the ADA and Rehab Act on a showing of “deliberate indifference” by the
District, (Defs."Mem. at 1112), the District further argues that Plaintiffs ad entitled
to damageserebecauseahey do notallegethat any school officialstonductrose to the
level of “bad faith or gross misjudgmeént (Defs.” Mem. at 1516) (citing I.Z.M. v.
Rosemoun&pple ValleyEagan Pub. Schs863 F.3d 966, 973 {8Cir. 2017)(applying
higher standartbr claimschallenging educational services provided to disabled chjidren

The Court disagreesvith Defendants. Evenn Peterson a caseon which
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Defendants relya courtin this District rejected thisstandard for claimselated “only
tangentially to educatioh 538 F.Supp 2dat1146. InPetersonthe parents of a diabetic
boy challengea school district’s failuréo accommodate the child’s diabetés. Because
the claim did not specifically request educational servittesPetersoncourt allowed
compensatory damages under the ADA and Rehab Act on a showing of deliberate
indifference 1d. at 1146-1147.

Here, theCourt finds that th®istrict failsto differentiateA.K.B.’s claimsfrom the
claims inPeterson As explained above, Plaintifire not asking the District for specific
educational servicesRather, as noted by Plaintiffs’ counsel at oral argum&ng,B.’s
claims requesta medicalaccommodatio® A.K.B.’s parents askedhe District to
accommodate A.K.B.’s asthmad thatf{she]would be safe and healthy sthoo] this is

more like askingthe] District []to accommodate a wheelch@iound student by installing

13 In response, Defendants counter that Plaintiffs’ ADA claim falls within the medical
treatment exception to ADA liability. (Defs.’ Reply at 2-5.)

Construing the Complaint in Plaintiffs’ favor, the Court again disagrees with
Defendants. The Court finddnkins v. Corr. Med. Servs/43 F.3d 633 (8th Cir. 2014)
instructive. There, the Eighth Circuit affirmed the dismissal of certain claims an inmate
brought against doctors based on medical treatment decisions, such as diagnosing and
treating a medical conditiorid. at 634. But the inmate’s allegation that he was denied
physical therapy, when medically prescribed, supported a viable claim under the ADA
and Rehab Act. Here, the Court finds that Defendants’ alleged failure to follow medical
instructions parallels the inmate’s prescribed treatment for physical therBpykins
Defendants wergeither alleged to be diagnosing A.K.B.’s conditions nor was Ms.
Murphy allegedly treating A.K.B.’s asthma. As alleged in the Complaint, no respiratory
tests were conducted on A.K.B. at all. (Confpl9.) Accordingly, Defendants’ alleged
actions do not fall within the medical treatment decision exception under the SBé\.
Peterson538 F. Supp. 2dt1149 (allowing claims under the ADA and Rehab Act based
on blood-glucose monitoring and insulin-pump operation of diabetic student).
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aramp or widening doors than it is like asking for specific educational sefvitesat
114641147. No claims were broughty Plaintiffs under the IDEA, further supporting the
conclusion that Plaintiffs’ claims are only “tangentially related to educatiloh.at 1146.
Thus, the Court finds—consistent with other courts in this distrethat allegations of
deliberate indifference suffice to sustain ADA and Rehab Act damages claims.

2. Counts lll-IV — Claim s under MHRA (Ms. Murphy) and Medical
Malpractice (Both Defendants)

The parties do not dispute tilaintiffs’ MHRA claim risesand falls with the ADA
and Rehab Act claims. Because Plaintiffs voluntarily dismissed both federal claims against
Ms. Murphy, however, the parties did not specifically address whether Ms. Murphy can be
individually liable under the MHRA. The two cases upon which Defendantdeehyot
sufficiently supporidismissing the MHRA claim against Ms. Murphy. (Defs.” Mem. at
17-18) (citingHough v. Shakopee Public So608 F. Supp. 2d 1087, 1117 (D. Minn. 2009)
(finding no need to decide whether individuals ¢censuedor disability discimination
under the MHRA and dismissing the MHRA claim on other groyriRagmussen v. Two
Harbors Fish Cqo 832 N.W.2d 790, 801D Minn. 2013)(finding no individual liability
under MHRA in unfair employment contextyVithout adequate briefing on the issue, the
Courtdoes notiddress the merits of this issue. Accordingly, the Court dBatsndants’
motion to dismiss the MHRA claim against Ms. Murphy.

As for Plaintiffs’ medical malpractice clailmgainst both Defendants, the Court
exercises supplemental jurisdiction ouhis state-law claimbecause the Couthas

jurisdiction over this claim pursuant 28 U.S.C. § 1367(a), which permits a district court
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to exercise supplemental jurisdiction over claims that are part of the same case or
controversy as the claims that fall within the court’s original jurisdiction.
IV. ORDER
Based on the foregoingnd all the files, records, and proceedihgsein,IT IS
HEREBY ORDERED that:
1. Defendant’s Motion to Dismiss for Lack ofidsdictionand Failure to State

a Claim [Doc. No. 10] iSRANTED in part and DENIED in part.

Dated: March 26, 2020 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge
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