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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Nicholas L. L., File No. 19-cv-@543 (ECT/TNL)
Petitioner,

V.

William P. Barr, Kevin McAleenan, OPINION AND ORDER

Matthew T. Albence, Peter Berg,
Department of Homeland Security,
Immigration and Customs Enforcement,
Michael Paul, Kenneth T. Cuccinelli,

U.S. Citizenship and Immigration Services,

Respondents.

David L. Wilson and Brittany Bakken, Wilson Lev Group LLC, Minneapolis, MN, for
Petitioner Nicholas L. L.

Adam J. Hoskins, Ana H. Voss, and Ann MldBsen, United Statestforney’s Office for
Respondents William P. Barr, Kevin McAlemn, Matthew T. Albence, Peter Berg,
Department of Homeland Security, Immigeatiand Customs Enforcement, Michael Paul,
Kenneth T. Cuccinelli, and U.S. Gignship and Immigition Services.

Nicholas L.L. claims to be a victim of man trafficking. He is in the custody of
United States Immigration dnCustoms Enforcement (“ICEE” He has been ordered
removed from the United States to Mexicoddis removal is imminmg. Nicholas alleges
that his removal would violate federal law because it would ptevenfrom continuing
to pursue a visa for which he has applied thaivailable to victims of human trafficking
(a “T visa”). By law, that type of visa isnavailable to personsho are not physically

present in the United States or at a port dfyeto the United StatesNicholas here seeks
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a temporary restraining order preventingl€om removing him from the United States
until United States Citizenshgnd Immigration Services SCIS”) makes a preliminary
or “bona fide” determination regarding hisngeng application for a T visa. If made in
Nicholas’s favor, that determination would aw stay execution of the removal order.
Because the Government received notice ®htiotion and had thepportunity to respond,
the motion will be treated as one for a preliminary injuncti@eeFed. R. Civ. P. 65.
Nicholas’s motion will be denied. Undeirfederal statute and controlling Eighth Circuit
precedent interpreting dh statute, the federal district courts have subject-matter
jurisdiction to review only “purely legal quisns” arising from the decision to execute an
order of removal. Most of holas’s claims raise questiotisat are not purely legal.
Though Nicholas seems to assert one purggllguestion, he has not shown that he is
likely to prevail on the merits of that clairmaking the entry o& preliminary injunction
inappropriate.
I

Nicholas is a native and citizen of Mexiato, as far as the record reflects, first
entered the United States in dust 2005. Bakken Decl., ER. [ECF No. 3-4]. In April
2011, an immigration judge issd an order of removalnd Nicholas was removed from
the United States on April 27, 201Id.; see alsdO’Denius Decl., ExB [ECF No. 15-2].
Nicholas re-entered the United States on Malb, 2019. Bakken Decl., Ex. D. ICE
detained him until Marc@6, when he was served with dine of ICE’s intent to reinstate
the previous order of removal entered againstdmd released on ander of supervision.

Id. On July 17, ICE notified Nicholas thatshorder of supervisiohad been revoked and



detained him. O’Denius Decl., Ex. E [ECF .N&-5]. Nicholas hasince remained in ICE
custody.

On August 6, Nicholas applied for avisa by filing an 1-914 application for T-1
nonimmigrant status. Bakken Decl., Ex. BCJE No. 3-2]. As part of his application,
Nicholas described how humaraffickers forced his MarcR019 entry into the United
States. According to Nicha$, members of a drug carteklieving he was wealthy,
kidnapped him in Mexico City and brought htma house near the ted States border.
Id. at 30. The kidnappers demanded ransomafbert Nicholas persuaded them that he did
not have money to pay a ransom, the kidnapfeeced him to traffic drugs into the United
States. Id. at 31. On their return trip to Mea, Nicholas injured his leg and became
unable to walk, and the kidnappeaffickers abandoned himd. The next day, Nicholas
flagged down a passing drivendhasked the driver to contddnited States immigration
authorities. Id. Immigration officers brought Nholas to a hospital where doctors
performed surgery on his leg; after suggdre was placed in ICE custodid. at 31-32.
At the time he applied for a T visa, Nichoklso filed an 1-246 application with ICE for a
stay of deportation or remavaending a bona fide determination by USCIS on his T-visa
application.ld., Ex. C [ECF No. 3-3].

On September 10, Nicholas appeared bedorénmigration judge for review of a
reasonable-fear determination made by Department of Hometal Security (“DHS”).
SeeO’Denius Decl., Ex. F [ECNo. 15-6]. The immigratiojudge found that Nicholas
had not “established a reasongbiessibility that he[] would bpersecuted on the basis of

his[] race, religion, nationalitymembership in a particular gal group, or his[] political



opinion, or a reasonable possibility that he[] vebibé tortured in the country of removal.”
Id. The immigration judge returned Nicholas@se to DHS for execution of his removal
order. Id.

On September 13, ICE denied Nicholagguest for a stay for removal. Bakken
Decl., Ex. G [ECF No. 3-7]. Upadbeing notified of the denidbur days later, Nicholas’s
attorney contacted USCIS to request an expedona fide determination on Nicholas’s
T-visa application. Id., Ex. F [ECF No. 3-6]. USCI®as not yet made a bona fide
determination regarding the T-visa application.

On September 17, Nichol&iged a petition for a writ ohabeas corpus, pursuant to
28 U.S.C. 88§ 2241 and 1651 and Article &con 9, Clause 2 of the United States
Constitution (“the Suspension Clause”). Habkat § 1 [ECF No. 1]. He also filed an
Emergency Motion for Temporary Restraini@gder and Preliminary Injunction, pursuant
to Federal Rule of Civil Predlure 65, seeking to preve@E from removing him from the
United States while his T-visa applicatiorddrabeas petition are pending. Mot. for TRO
& Prelim. Inj. [ECF No. 2].0n September 18, Nicholas walaced on a flight to execute
his removal. He was removéam the flight prior to departure, and he remains in ICE
custody pending resolution ofishmotion. Nicholas fileain amended petition for a writ
of habeas corpus late on Octoliethe night before the h&ag on his motion. First Am.
Pet. [ECF No. 16]. At that hearing, the Government veleirgd that, while it maintains
an interest in the expeditious resolution ad tihatter, Nicholas wodlnot be removed until

a decision is made on his motion.



Il
A
Nicholas seeks a preliminary injuranti preventing ICE from removing him from
the United States until USCIS makes a “bortke fdetermination” regarding his T-visa
applicationt T-1 nonimmigrant status is a vistassification thaprovides non-citizen
victims of severe trafficking with immigtian relief. An alien is eligible for T-1
nonimmigrant status if the alien demonstrated tie or she “is or has been a victim of a

severe form of trafficking ipersons,” “is physically preseimt the United States or at a

"

port-of-entry thereto,” “hasomplied with any reasonablegueest for assistance” in an
investigation or prosecution @h act involving traffickingf persons, and “would suffer
extreme hardship wolving unusual and severe harm upemoval.” 8 CF.R. § 214.11(b);
see also id.§ 214.11(H)—(i); 8 U.S.C. 8 1101(a)(15)(TAn alien is rendered ineligible for
a T visa “if there is substantial reason tdidoe that the alien has committed an act of a
severe form of trafficking in pesss.” 8 C.F.R. 8 214.11(b)(5).

An alien “subject to a final order of rawal . . . may file an application for T-1

nonimmigrant status directly with USCIS.1d., § 214.11(d)(1)(ii). USCIS has “sole

! Nicholas’s motion also states that iseseeking injunctiveelief to prevent his
removal while his T-visa application is pang with USCIS and wike his habeas petition
is pending. Mot. for TRG& Prelim. Inj. 1 1-8 [ECF No2]. However, Nicholas’s
statement in his supporting memorandum tmat‘seeks a temporary restraining order
barring Respondents from remogihim from the United Statesitil USCIS has issued a
bona fide determination otis application for T nommigrant status” essentially
encompasses all three requests. If USCl®ewe determine that Nicholas’s T-visa
application is bona fide, he would be grah&n automatic stay of removal while his
application is adjudicated and the claims$is habeas petition would be moot.



jurisdiction over all applications for T nonimmigrant statutel’, 8 214.11(d). “The filing

of an application for T nonimmigrant statiugs no effect on DHS authority or discretion
to execute a final order of removal, althoubk alien may request an administrative stay
of removal pursuant to 8 C.F.R. 241.6(dy?, 8 214.11(d)(1)(ii).“Neither an immigration
judge nor the Board [of Immigration Apped8IA”)] has jurisdiction to adjudicate an
application for a stay of remolvaleportation, or exclusion dhe basis of the filing of an
application for T nonimmigrant statusld., 8 214.11(e)(3).

After an alien submits aapplication for T-1 nonimigrant status, USCIS “will
conduct an initial review to dermine if the application ia bona fide application for T-1
nonimmigrant status.ld., 8 214.11(e). An application witle determined to be bona fide
if:

M The application is properly filed and is complete;

(i)  The application does not appear to be fraudulent;

(i)  The application presentsipra facie evidence of each
eligibility requirement foiT-1 nonimmigrant status;

(iv) Biometrics and backgrourzhecks are complete; and

(v)  The applicant is (A) Admissiblto the United States; or
(B) Inadmissible to the UniteStates based on a ground
that may be waived . . . .

Id., 8 214.11(e)(1). If USCIS tlermines that a T-visa aligation is bona fide, it will
automatically stay the executiohany final order ofemoval until a final decision is made

on the applicationld., 8 214.11(d)(2)(ii), (e)(3).



B
As a general rule, federal district couttts not have subject-matter jurisdiction to

adjudicate claims that directly or indirecttyallenge a removal order. “[A] petition for
review filed with an appropriatcourt of appeals in accordanwith this section shall be
the sole and exclusive means for judicietview of an order of removal.”
8 U.S.C. § 1252(a)(5kee also Akinmero v. Holder 347 F. App’'x 5860-61 (5th Cir.
2009). That judicial review will considéfall questions of law and fact, including
interpretation and application of constitutiormadd statutory proviens” related to that
order of removal. 8 U.S.C. 8§ 1252(b)(%Except as provided in § 1252, and

notwithstanding any other preion of law (statutory or

nonstatutory), including section 22 of Title 28, or any other

habeas corpus provision, aretgons 1361 and 1651 of such

title, no court shall have jurisdiction to hear any cause or claim

by or on behalf of analien arising from té decision or action

by the [Secretary of the Department of Homeland Security] to

commence proceedingadjudicate cases, or execute removal

orders against any alien under this chapter.
8 U.S.C. § 1252(g)silva v. United State866 F.3d 938, 940.2 (8th Cir. 2017)see also
Reno v. American-Arab ArDiscrimination Committees25 U.S. 471, 482 (1999) (stating
8 1252(g) is “narrow” in that “applies only to thee discrete actionstiot all actions that
may be part of deptation process).

Determining whether a claim is an indiredtallenge to a desion to execute a

removal order or is independent of a tade to a removal order “will turn on the

substance of the relief thatplaintiff is seeking.”Martinez v. Napolitanp704 F.3d 620,

622 (9th Cir. 2012) (quotin@elgado v. Quarantillp 643 F.3d 52, 55 (2@ir. 2011)).



“When a claim by an alien, however it isrftad, challenges theguredure and substance
of an agency determinationathis ‘inextricably linked’ tothe order of removal, it is
prohibited by section 1252(a)(5)Martinez 704 F.3d at 623ee also Silva866 F.3d at
940 (“A claim that is connectadirectly and immediately ta decision to execute a removal
order arises from that decision.” (quotatiomitted)). Moreover, 8252(g) “makes no
distinction between discretioryaand nondiscretionary demons. So long as the claim
arises from a decision to execute a reat@rder there is no jurisdiction.Silva, 866 F.3d
at 940. Consequently, “any hasecorpus petition pending the district court in which
an alien challenges a final administrative ordereshoval . . . must be transferred . . . to
the appropriate court of appeald.bstado v. Carlsor81 F.3d 1012, 1014 (8th Cir. 2007);
Haider v. Gonzales438 F.3d 902, 910 (8th Cir. 200@oncluding court of appeals was
sole means for judicial review of petitionehiabeas petition becauselid “nothing more
than attack the 1J’s removal order”).

If that were all the law sajdhe outcome here would beaightforward: there would
be no subject-matter jurisdion because Nicholas’'s claims arise from the decision to
execute a removal order. Butfibe removal order and its panding execution, Nicholas
would have no need to seek habeas religh injunction preventing execution of the
removal order is the only coercivgief Nicholas seeks. Numerous cases from this District
involving like facts reach thigesult. For example, idbukar v. WhitakerNo. 18-cv-3254
(DSD/KMM), 2018 WL 6191149D. Minn. Nov. 28, 2018)the habeas petitioner sought
a stay of his imminent removal to Somaliatil the BIA ruled on a separate motion to

reopen his asylum caséd. at *1. The petitioner claimetthat his removal would subject



him to a risk of persecution drorture in Somalia and thegmoval before a BIA decision
on his motion to reopen wallviolate due processld. Though the petitioner did not
challenge the removal order directly, the coadognized that the requested relief—a stay
of the removal order—was “directly relatedtte Attorney Genera’ decision to execute
a removal order.”ld. at *2. Therefore, the court deteined that § 1252(g) stripped it of
subject-matter jurisdiction over the cadd.; see also Lara-Saavedra v. Sessjows. 18-
cv-2989 (MJD/LIB), 2019 WL 572656t *1-2 (D. Minn. Feb. 12, 2019)Sheikh v.
SessionsNo. 17-cv-5330 (JNE/HB),®.7 WL 6033674, at *1-2 (D. Minn. Dec. 6, 2017);
Ibrahim v. SessiondNo. 17-cv-5333 (DSDMIL), 2017 WL 6021314at *1-2 (D. Minn.
Dec. 5, 2017)Mohamed v. Sessign¥o. 17-cv-5331 (DSD/BRJT 2017 WL6021293, at
*1-2 (D. Minn. Dec. 5, 2017)Adan v. Sessiondo. 17-cv-5328 (MD/BRT), 2017 WL
6001740, at *2—3 (D. Minn. Dec. 4, 201Ruyiz v. JohnsagrNo. 14-cv-1721 (MJD/TNL),
2014 WL 2511094at *3 (D. Minn. June 4, 2014Buezo v. BaniekeNo. 08-cv-206
(DWF/RLE), 2008 WL 312808, at *2 (D. Minn. Bel, 2008). And many courts in other
jurisdictions have reached the same conclus@gee, e.gBarros Anguisaca v. Decker
F. Supp. 3d __, No. 18 Civ493 (PAE), 2019VL 3244122, at *5 (S.IN.Y. July9, 2019)
(“[A] request for a stay of removal constitata challenge to ameval order.” (quoting
Vidhja v. WhitakerNo. 19 Civ. 613 (PGG), 2019 WL 1090369, at *3 (S.D.N.Y. Mar. 6,
2019) and citing four additional cases)).

But that is not all the law says in the HiglCircuit about a federal district court’s
subject-matter jurisdiction to entertain habelasms challenging removal orders. Jama

v. Immigration and Naturalization Servic@29 F.3d 630 (8th Cir. 2003ff'd, 543 U.S.



335 (2005), the Eighth Circuit carved oalh exception to the jurisdiction-stripping
provision in § 1252(g) forgurely legal question[s].”ld., 329 F.3d at 632—-33. Though
there was a time when théality of this carve-out nght have beequestionedsee Ali v.
SessionsNo. 17-cv-5334 (PJS/KMM 2017 WL 6205789, at4~5 (D. Minn. Dec. 7,
2017), the Eighth Circuitaffirmed its validity in Silva There, the Eighth Circuit
determined thalamds purely-legal-question exception did not save federal jurisdiction
over claims asserted under the Federal Tort Claims Act and the Constitution for damages
arising from the plaintiff's allegedly wrongful remdwa Mexico. Silva 866 F.3d at 939,
941. InSilva the court did not recognize that themacarve-out had been abrogated or
narrowed by subsequent legal developments;dhet applied the rule to the claims before
it, finding that “[t]he alien’s claims hereige from a decision to execute a removal order,
andJamds rationale does not warrant exceptihgse claims from the limitation on the
district court’s jurisdiction.” Silva, 866 F.3d at 941Silvas treatment of thdamacarve-
out for purely legal questions requires thde to be considered and applied here.

What is a “purely legal question™? Tiplrase cannot refer the entire case. No
federal case can be purely legal. Article Iquees the plaintiff to “lve suffered an injury
in fact,” “a causal connection between thpiipm and the conduct complained of,” and it
“must be likely . . . that the injury Wbe redressed by a favorable decisio.tjan v.
Defenders of Wildlife504 U.S. 555, 560-61 (1992) (quiadas omitted). A plaintiff must
plead facts to satisfy these requirements:pérely legal question,” then, must refer to
particular claims in the case, or perhaps speisifiues within claims. Federal cases contain

various descriptions of what it means for a claimssue to be “purely legal.” For example,

10



a “purely legal question” has been described as one quitireg a “judgment based upon
facts and their significance United States v. Paramount Pictures, |ri834 U.S. 131, 181
(1948) (Frankfurter, J., dissenting). Ahrenholz v. Board of Trustees of the University of
lllinois, 219 F.3d 674 (7th Cir. 20p0then Chief Judge Posnéescribed a “question of
law” as “a question of the meiag of a statutory or constitatnal provision, regulation, or
common law doctrine,” and agtire’ question of law” as snething the court of appeals
could decide quickly and cleanhjthout having to study theeerd”—or “an abstract issue
of law . . . suitable for detelimation by an appellate cduwithout a trial record.”Id. at
676—77. This is how th@amacarve-out seems to have been understood and applied in
Ali, 2017 WL 6205789, at **5—§describing one of the pgoner’'s habeas claims and
observing the claim presented a pure quesiidaw because a decision on the merits of
the claim required no decision “about whetleenditions in Somalia have changed or
whether Ali will be subject to torture in Somaba any other factual isstie (emphasis
added). Courts also have observed thatifference between a pure question of law and
a mixed question of law anddias not always obviousSee Williams v. Taylp629 U.S.
362, 384-85 (2000) (“Indeed, our pre-AEDRHorts to distinguish questions of fact,
guestions of law, and ‘mixeguestions,” and to create an appropriate standard of habeas
review for each, generated some not insubstatiffarence of opinioras to which issues
of law fell into which category afuestion, and as to whichastard of review applied to
each.”); United States v. Stauffer Chemical C464 U.S. 165, 171 n.4 (1984) (*An
exception which requires a rigaktermination of whether assue is one of fact, law or

mixed fact and law, as a ptaal matter, would often be impsible to apply because ‘the

11



journey from a pure question of fact to a purestjoa of law is one ofubtle gradations
rather than one marked by a rigid divideRestatement (Second) of Judgments § 28
Commentb (1982).”). The possible subtlety difference between questions of law and
fact makes it especially important to analgaeefully whether a question really is “purely
legal.” After all, “[m]ost constitutional quesins that arise in habeas corpus proceedings—
and therefore most ‘decisions’ to be made—rnegythie federal judge to apply a rule of law
to a set of facts.'Williams 529 U.S. at 384.

Most of Nicholas’s claimslo not raise purely legal quests. For example, citing
8 C.F.R. 8§ 215.3(h), Nicholadleges that his removal would prejudice the United States
because it would hinder “an instggation the government magrttinue or initiate against
his traffickers.” First Am. Pet. 1 87, 9Whether an investigation is occurring, whether
Nicholas might be needed aonnection with any investitjan, and whether his removal
would prejudice the United Stataese fact questions. Nicholafleges that he “meets all
the requirements for a bona fide determinatida.”{] 13. But those requirements are fact-
intensive. Theynclude, among other criteria, a det@mation that “[t}he application does
not appear to be fraudulent” and that it ‘gats prima facie evidence of each eligibility
requirement for T-1 nonimmigrant status.” C8F.R. 8§ 214.11(e)(%)), (iii). Nicholas
alleges “on information and befighat USCIS “makes its bona fide determination at the
time of adjudicating the underlying 1-914 aRti92 applications.” First Am. Pet. | &ee
also id. § 112. Whether USCIS aelly acts as Nicholadlages—especially when the
allegation is made on information and bekeaises many fact astions: Does USCIS

have a policy of acting as alleged? If not, haser acted as alleged?oes USCIS intend

12



to act as alleged in Nicholascase? Nicholas’s challenge USCIS’s alleged delay in
making a bona fide determiman in his case is plainly taual. As support for this
assertion, Nicholas alleges:

The burden of conducting a bona fide determination is

minimal. USCIS has never reced/more than the allotted visa

numbers in one fiscal year. @i is no cause for the delay or

unwillingness to issue a bon&de determination prior

adjudication [sic] of the full 1-914 application.
Id. § 113. It is difficult to imagine a questi concerning the “burden” associated with an
activity, whether “cause” exists for delay, thie reasonableness @¢lay being anything
but fact intensive. There is not subjectttagjurisdiction over these and similar claims.

Nicholas asserts one claim that does apge raise a purely legal question.
Throughout his First Amnded PetitionNicholas alleges that laona fide determination
would, if made in his favor, trigger an autdmastay of his removal and that his removal
before that determination is made wouleshder him ineligible to pursue a T visa in
violation of the Constitutiorthe APA, and the INASee, e.qgid. 11 72, 88. Whether a T-
visa applicant lawfully may beemoved before a bona fidetermination has been made
seems to be a purely legal question. Hnsabstract question and answering it does not
require consideration of Nicholas’s circumstas, apart from merehgcognizing the fact
(necessary for standing) that he is a T-@palicant facing imminent removal. There is
subject-matter jurisdiction over this claim.
C

Injunctive relief is an “ettaordinary remedy.”Winter v. Nat. Res. Def. Council,

Inc., 555 U.S. 7, 24 (2008yVatkins Inc. v. Lewjs346 F.3d 841, 844 (8th Cir. 2003). Our

13



Eighth Circuit’s oft-citedDataphasedecision describes the list cbnsiderations that the
Court applies to decide whether to grantipmglary injunctive relief: “(1) the likelihood
of the movant’s success on therite (2) the threat of irreparable harm to the movant in
the absence of relief; (3) the balance betwbahharm and the harm that the relief would
cause to the other litigants; a@) the public interest."Lexis-Nexis v. Beedl F. Supp.
2d 950, 956 (D. Minn. 1999)The core question is wheththe equities “so favor[] the
movant that justice requires the court to inéer® to preserve the statquo until the merits
are determined.’'DataphaseSys., Inc. v. C L Sys., In640 F.2d 109, 113 (8th Cir. 1981)
(en banc). “The burden of establishing tfour factors lies wh the party seeking
injunctive relief.” CPI Card Grp., Inc. v. Dwyer294 F. Supp. 3d91, 807 (D. Minn.
2018). “The mosimportant of theDataphasefactors is the [maoant’s] likelihood of
success on the meritsShrink Mo. Gov’'t PAC v. Adam51 F.3d 763, 764 (8thir. 1998).
The priority accorded thlikelihood of success on the ntgeiseems especially appropriate
here in view of the “purely legal” emnacter of the question being considered.

Nicholas has not shown that he is likelystaccceed on the merits of his claim that a
T-visa applicant cannot be meved before a bona fide tdemination has been made
concerning his application. Fedéregulations say the opposite:

An alien subject to a final ordef removal, deportation, or
exclusion may file an applitan for T-1 nonimmigrant status
directly with USCIS. The filing of an gplication for T
nonimmigrant status has no effect on DHS authority or
discretion to execute a final order of remqvalthough the
alien may request an administvatistay of removal pursuant
to 8 CFR 241.6(a). If thelian is in deention pending

execution of the final order, theeriod of detention (under the
standards of 8 CFR 241.4) reasonably necessary to bring about

14



the applicant’s removal will bextended during the period the
stay is in effect. If USCIS @sequently determines under the
procedures in paragraph (e) oistsection that the application
is bona fide, DHS will automatically grant an administrative
stay of the final order of remolvadeportation, or exclusion,
and the stay will remain in effect until a final decision is made
on the application for T nonimmigrant status.

* * *

If USCIS determines that anpplication is bona fide it

automatically stays the executiofhany final order of removal,

deportation, or exclusion. Thasiministrative stay will remain

in effect until any adversaecision becomes finalThe filing

of an application for T animmigrant status does not

automatically stay the executioha final order unless USCIS

has determined that thegplication is bona fide.
8 C.F.R. 8§ 214.11(d)(1)), (e)(3) (emphasis added). Nichsldoes not attack the validity
of these regulations directly. He does not argue that the regulations are invalid because
they are at odds with, or exaxauthority given by, a statut his First Amended Petition,
Nicholas seems to allege that a different rayoih, 28 C.F.R. 8 1100.27, “restrains [ICE’S]
authority to remove an individual who haked a T visa application with USCIS, is in
federal custody, and [for whdmSCIS has yet to complete the process of rendering a
bona fide determination.” K&t Am. Pet. § 66—-68, 107. iBhregulation and the related
regulations that follow descrikee variety of procedures, rightand protections available

to trafficking victims. Niclelas does not identify any cdict between these regulations

and 8 C.F.R. § 214.11(d)(2)(iipd (e)(3), and none is apparént.

2 In the section of his brief addresgithe likelihood of success on the merits,
Nicholas argues only that he is likely ppevail on the merits because he meets the
requirements for a bona fide determinatiddet. Mem. at 6—-8 [ECF No. 12]. But, as

15



Nicholas attacks the regulations inditgcby arguing that removal of a T-visa
applicant before a bona fide determinatios haen made violates the Fifth Amendment’s
Due Process guarantee. “Progeal due process imposesnstraints on governmental
decisions which deprive individuals of ‘libettyr ‘property’ interests within the meaning
of the Due Process Clause[.Mathews v. Eldridge424 U.S. 319, 332 (1976). When a
liberty or property interest implicates procealdue process, courts determine whether the
existing procedural protectiorase constitutionally sufficierty balancing three factors:
“(1) the nature and weight tiie private interestfected by the challenged official action;
(2) the risk of an erroneous deprivation safch interest as a result of the summary
procedures used; and (3) the governmentattion involved and state interests served by
such procedures, as well as #wministrative and fiscal burdengany, that would result
from the substitute poedures sought.’'Booker v. City of Saint Paur62 F.3d 730, 734
(8th Cir. 2014) (quotation omitted¥ee also Morrissey v. Brewe408 U.S. 471, 481
(1972).

Nicholas asserts that he has a libertyrggg not simply in preventing his removal,
but also “in his ability to remain eligd for T Nonimmigrant Status” and “in the
adjudication of applications foelief.” Am. Pet. 1 71, 786-98. He argues that removal
prior to a bona fide deterrmation will deprive him of a “iable defense to removability”

and that staying his removallimot burden thegovernment.ld. 11 99-100. However, the

explained, whether Nicholas ets these requirements is agburely legal question; there
IS not subject-matter jurisdiction ovétris aspect of Nicholas’s claims.
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Eighth Circuit has held thathere is no constitutionally-piected liberty interest in
discretionary immigration relief, and it is noeal that Nicholas’'sssertion that he has a
due process right to seek rélie meaningfully different.See Hanggi v. Holde663 F.3d
378, 384 (8th Cir. 2009). Nicholas aldoes not explain why the existing procedures,
including the ability to request a stay ofmoval from ICE prior to a bona fide
determination, are inadequate to protectdsiserted liberty intesés nor does he identify
alternate procedures other than automaticstiying removal in advance of a bona fide
determination. Presumably, Nicholas belietred the existing procedes are inadequate
in his case because his requesta stay was denied. But this does not demonstrate why
the procedures are constitutionattgufficient as an abstract qgien of law in every case.
Moreover, it is not difficult to see how amutomatic stay of removal for all T-visa
applicants, without regard tine merits and particulars efach individual case, might
burden the government.

In support of his due process amgent, Nicholas relies primarily oRatty v.
Nielsen No. C17-1535-MJP, 2018 WL 34922 (W.D. Wash. July 20, 2018)In Fatty,
after finding it had subject-mattpurisdiction to consider the allenge, the court held that
USCIS’s determination that the petitioner'sviba application was not bona fide was
arbitrary and capricious and, therefore, violated the APA. at *3. Though that

determination made it mecessary to go furthesee Wallace v. @hAgra Foods, Ing.

3 Nicholas also relies 08.N.C. v. Sessiondlo. 18 Civ. 780 (LGS), 2018 WL
6175902 (S.D.N.Y. Ne 26, 2018), bu6.N.C.essentially followed~atty. See S.N.C.
2018 WL 6175902, at *6.
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747 F.3d 1025, 1029 8 Cir. 2014) (citingAshwander v. TVA297 U.S. 288, 345-47
(1936) (Brandeis, J., concurriy)gthe court also held that the petitioner’'s removal before
the adjudication of his T visaould violate due process bersz it would have deprived
the petitioner of “a viable defense to removabilitizdtty, 2018 WL 3491278, at *2F-atty

is not persuasive here. ritlied on Ninth Circuit cases holdj that § 1252(g) is to be

interpreted narrowly and does not “prevere thistrict court from exercising jurisdiction
over . . . due process claintkat . . . constitute gersd collateral challenges to
unconstitutional practices andliptes used by the agency.ltl. at *1-2 (citingUnited
States v. HovsepiaB59 F.3d 1144, 115®th Cir. 2004) anduotingBarahona-Gomez v.
Reng 236 F.3d 1115, 111®th Cir. 2001)). The NintiCircuit’'s narrow approach to
construing 8 1252(g) seems at odds with thghth Circuit's approaclhio the statute.
Consistent with this understandingatty addressed an issue—the reasonableness of
USCIS’s determination that the petitionefsvisa application wa not bona fide—over
which subject-matter jurisdictiors lacking under Eighth Circuiaw. In view of that
determinationfFatty's resolution of the due pcess issue was unnecessdbge Wallace
747 F.3d at 1029Fatty recognized, citing 8 C.F.R. 82.11(d)(1)(ii), that the petitioner
“[did] not have a protected property intetén his T visa or its adjudicationFatty, 2018
WL 3491278, at *2 n.2. Buwneither the regulation nor thpFocedures it establishes are
addressed ifratty's due process assessmefee idat *2—3. Fatty does not explain why,
for example, the request for an administratstay of removal under 8 C.F.R. § 241.6(a),

made available in 8 C.F.R284.11(d)(1)(ii), is insufficient. Nor is the availability of

other procedures, such as a reasonalae-fietermination under 8 C.F.R. § 208.31,
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addressed. Apart from his reliance feattty, Nicholas advances rmgarticular arguments
showing that removal of a T-visa applicant wefa bona fide determination has been made
violates the Fifth Amendment's Due Procegmrantee. He has not met his burden of
showing that he is likely tprevail on the merits, and tmseans his motion for preliminary
injunctive relief must be denied.
ORDER

Based on the foregoing, and all of files, records, and proceedings her¢in] S

ORDERED THAT Petitioner Nicholas L.L.’s Eergency Motionfor Temporary

Restraining Order and Prelimiryalinjunction [ECF No. 2] iDENIED.

Dated: October 7, 2019 s/ Eric C. Todtru
Eic C. Tostrud
United States District Court
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