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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

Malik Laughlin, et al. Case N019-cv-2547(ECT/TNL)
Plaintiffs,

V. ORDER

James Stuart, et al.

Defendants.

Malik Laughlin, MCFStillwater, 970 Pickett Street North, Bayport, MN 55003; Kenneth
Lewis and Michael HariSherburne County Jail, 13880 Business Center Drive,
River, MN 55330(pro sePlaintiffs); and

Robert I. Yount Assistant Anoka County Attorney, Government Center, 2100
Avenue, Suite 720, Anoka, MN 5530@r Defendants).

This matter is before the Court on Plaintiff Mich8elHari’'s Motion for Sanctions
under Rule 37(e) for Spoliation of Evidence (ECF M02), Hari's Amended Verified
Motion for Rule to Show Cause (ECF No. 106), Hari’'s motion to withdmenaoriginal
motion for rule to show caus=CF No. 131)and Hari’'s requegbfil e a reply brietinder
temporary sealECF No. 138)For the reasons set forth below, the Court ddhy the
motion for sanctions; deny the motion for an order to show camaat the motion to
withdraw the original motion for an order to show caasel grant the request to file under

temporary seal
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I. BACKGROUND

Plaintiffs filed suit in August 2019. (ECF No. 1). Defendants answered the
complaint in December 2019 and February 2020. (ECF Nos. 27 and 37). In a document
attached to hisomplaint Hari alleges thah May 2019 Anoka County Jail officialsook
certain legal materialsom his jail cell that were relatedn on-going criminal matter.
(ECF No. 11, p. 9.

On June 122019, Hari requested thathe jail releaseall of Hari's letters,
documents, pamphlets, pictures, legal materials, notesnge;itnotebooks, pads, and
copies of other materials to his criminal defense team. (ECF Nb, 8308).Hari claims
that jail officials provided some materials to Hari’'s defense teainfiailed to include the
materials they seed in May 2019.

The following day, Anoka County Deputy JoAnne Maro returned the documents
seized in May to HariECF No. 301, p. 12).The materials had been stored in the “4th
level classroom.” (ECF No. 3D, p. 3). Hari asked that jail officials provittee video of
Deputy Maro finding the materials to hineQF No. 301, p. 13. He also requested the
video be preserveds “EVIDENCE FOR FEDERAL COURT (Id.). Jail officials
responded, saying they did not provide video to inmates foreason and thadari's
request had “been deniedld).

In January 2020, Hari served a set of discovery requests on Defer{g&fsNo.
105-1). Among other things, Hari sght the video that showed Deputy Maro finding his
property on the fourth level classroom. (ECF No.-10p. 2). Defendants indicate that if

any such video existed, it would have been destroyed sore@agm
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Hari later filed a motion to compel responses to his January 2i320vdry
request$rom Defendant James StugECF No45).0On June 15, 2020, the Court granted
that motion and directed Stuart to respond within @sd(ECF No. 81). Stuart (and the
other Defendants) responded on July 15, 2020, along with a |eftexsteng clarification
as to two requests for telephone records and recordings. (ECF N4, p@9 12).
Defendants noted that, as written, the two requests encompassethan 2,000 phone
calls and asked Hari to identify specific telephone numberssdat times.I(.). Hari
has not responded to Defendants’ request for clarificabDefendants then disclosed
additional documents on July 22, 2G2@d August 3, 202QECF No. 127, p. 2)n total,
Defendants have spent more than fdrours responding to Hari's discovery requests.
(ECF No. 127, p. 2).

Hari now seeks sanctions under Federal Rule of Civil Procedure 37(gjefor
destruction of the videdde also asks the Court to issue an order to show cause as to why
Defendants shouldat be held in contempt of court for failing to comply with the Court’s
order granting Hari’'s motion to compeHari notes that Defendants have not provided
several documents that he believes to be responsive tteguissts, includingis video
preservation request, phone recordings, or copies of the seizededisusamails, and
certain books.

[1. MOTION FOR SANCTIONS

The Federal Rules of Civil Procedure require that parties takenahle steps to

! Hari originally filed his motion for an order to show cause on July2@2Q. (ECF No. 96). He has filed an amended
motionfor an order to show cau$ECF No. 106)andmoved to withdraw the original motion (ECF No. 13Ihe
Court will grant the motion tavithdraw thefirst motion for an order to show cause.
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preserve ESI that is relevant to litigation. Fed. R. Civ. P. 37(e). The @ayrsanction a
party for failure for failure to do so, provided that the lost ESI carmogdtored or replaced
through additional discoverid.

The Court will deny the motion for sanctions for two reasons. First, thaceproof
that the video in question ever existed. Hari appegrsegumen his motion that the room
whereDeputy Maro found hisnaterials was subject tadeosurveillance. But he hasted
to no documentary evidence, deposition testimony, answers toogéories, omther
evidencan the record to show this is the case. This Court cannot saria@fendants for
destroying evidence when Hari has failed to make even a alirshowing that such
evidence ever existede* Trade Sec. LLC v. Deutsche Bank AG, 230 F.R.D. 582, 591 (D.
Minn. 2005) That alone is ample reason to deny Hari’'s motion.

Secondgven if the video existed, the Court would still deny the motiomi. Hées
failed to demonstrate that Defendants had a duty to preserve&oe' A party is obligated
to preserve evidence once the party knows or should kimat the evidence is relevant to
future or current litigation.Paisley Park Enterprises, Inc. v. Boxill, 330 F.R.D. 226, 232
(D. Minn. 2019).A variety of events may alest party to potential litigation, but the duty
to preserve must be viewed from the perspective of the party wittotohthe evidence.
Id. In this case, Hari claims that Rlane 2019equest that jail officials preserve the video
was sufficient tdrigger the duty to preserve.

This Court disagrees. An inmate cannot trigger the duty to peesemply by

2 The fact that Anoka County Jail staff denied Hari’s request for theowvis not confirmation the video existed. Jail
staff did not claim the video existed. Insteadythinply stated that videosare never provided to inmates.
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requesting jail officials preserve a piece of evidence. Given thane of threatened
litigation in the prison system, officials would likely be ragdi to preserve every video,
audio recording, and scrap of paper ever created, a burden that exbet¢dsrequired
under Rule 37(efeeid. at 233(describing limits on obligation to preserve evidence). The
fact that Hari claimed his preservation request was relevantunreamed federal lawsuit
does not alter the Court’s analysis. Rule 37(e) requires the pres@afity to maintain
only relevant evidence, as viewed from that party’s persmedtigre, Hari did not identify
the federal lawsuit to which his preservation request relateddiNde identify the claims
alleged in that lawsuit or explain tfectual allegations that served as the basis for those
claims. As a result, jail officials had no way to assess whethevideo existed would
have been relevant to any current or future litigatigse.id. The Court will deny Hari's
motion for sanctiongor this reason as well.
1. MOTION FOR AN ORDER TO SHOW CAUSE

The Court will next consider Hari’'s motion for an order to show cass® why
Defendants should not be held in contewiptourt The contempt authority includes the
power to hold a party responsible for violating a subpoena cowisy orderHenderson
as Tr. for Henderson v. City of Woodbury, No. 15cv-3332, 2016 WL 11020059, at *2 (D.
Minn. Nov. 4, 2016)report and recommendation adopted by 2016 WL 11020058 (D.
Minn. Dec. 1, 2016)Edeh v. Carruthers, No. 10cv-2860, 2011 WL 4808194, at #B8
(D. Minn. Sept. 20, 2011).eport and recommendation adopted by 2011 4808191 (D.
Minn. Oct. 11, 2011). The contemptpower is a substantiabne, it should be

usedsparinglyand not be lightly invoked Hartman v. Lyng, 884 F.2d 1103, 1106 (8th
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Cir. 1989). The purpose of contempt proceedings “is to ensuretipanis do not anoint
themselves with the power to adjudge the validity of orders to hwhtbey are
subject.”Chicago Truck Driversv. Bhd. Labor Leasing, 207 F.3d 500, 504 (8th Cir. 2000)

“Before a party can be held in contempt for violating a court order, [ttty paust
have actual knowledge of the order and the order must be sufficepecific to be
enforceable.’Hazen v. Reagan, 16 F.3d 921, 924 (8th Cir. 199&jtation and internal
gquotation mark®mitted). The party seeking civil contempt must then proveddar @and
convincing evidence “that the alleged contemnors violfttee]l order.” Chicago Truck
Drivers, 207 F.3d at 505. If the moving party produces such acelethen the burden
shifts to the nommoving party to show an inability to comply with the court ortieérTo
meet this burden, the nanoving party must sbw that (1) it was unable to comply; (2) its
inability to comply was not “selinduced;” and (3) it made good faith, reasonable efforts
to comply.Chicago Truck Drivers, 207 F.3d at 506.

Assuming without deciding that Defendants have not yet fdippdied withthe
Court’s order granting Hari’'s motion to compel, the Court will deeyntiotion for an order
to show cause, as Defendants have shown good faith, reasonattteteftmmply First,
while true that Defendants have not yet produced Hari’s June 13, 2lié€stdo preserve
the allegedvideo of Deputy Maro obtaining Hari's property, it is apparent that Hari has
that requesn his possession, as he has already reliedinnhts litigation. The Court will
not resort to the contempt sanction for such a minor or inadvertesgiomi

Likewise, though Defendants have not produced all respomdioee callsor

emails they have established that they are working to review the rergaiesponsive
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materials, which include more than 2,000 phone callgeri2lants have spent substantial
time reviewing and providing discovery and have supplemeh&ddocument production
multiple times, including as recently as August 3, 2020, when sbeved nearly 1,800
pages of additional discovery. (ECF No. 127, p.The time that Defendants hataken

to provide these respondgesnore than reasonable, given the scope of informatissue

in this cas€ Hari is welcome, should he waoértaindiscovery sooner, to respond to
Defendants’letter requesting assistange narrowing the scope of potentially relevant
phone numbers for review. Furthermore, to the extent that Hari gesksction of phone
calls emails, or other records thBefendants contend do nekist, the Court cannot
compel production of such materialsang v. City of Minneapolis, No. 13cv-3008, 2014
WL 2808918, at *4 (D. Minn. June 20, 201The same is true with materials that Hari has
requested that are not in Defendants’ possession, custody,tal.céee Fed. R. Civ. P.
34.

Finally, Hari challenges Defendants’ decision to withhold post orders. The Court
cannot conclude that Defendants’ decision to do so justifiesontempt sanctionn
seeking an order to show caudayidid notidentify what document request the post orders
wereresponsive to, let alone explain why those orders are relevant td hisclaims On
this record, the Court cannotreude that Defendantdearly violated the Court’s order
by failing to produce thosdocuments

Defendants should continue working diligently respondto Hari's discovery

3 The Court also notes that other factors, notiselficed, have contributed to the delay, including the passing of a
member of Defense counsel’s family. (ECF No. 17).
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requests. But given Defendants’ efforts to respmmithe scope of information ipticated
by Hari’'s requests, it is not necessary for the Court to resort to the deamedy of its
contempt power to compel compliance with its previous order. Blet @ill deny Hari's
motion for an order to show cause.

IV. MOTIONTO FILE REPLY BRIEFSUNDER TEMPORARY SEAL

For both hissanctiongnotion and his motion for an order to show cause, Hari has
filed reply briefs. (ECF Nos. 133 and 137). The Court directed thg beieff related to the
motion for an order to show cause (ECF No. 133) be filgtettemporarysealat Hari's
request Hari then moved to file his reply brief related to his motion foccsans (ECF
No. 137) undereal. (ECF No. 138).

The Court willgrant Hari’'s motion anghermit bothreply briefsand any related
attachments to be filed undemporaryseal. The parties must comply with Local Rule 5.6
and submit a joint motion regarding continued seaforgboth d@uments The Court
notes, however, that it did not consider either rdplgf in its decision. Hari’'s motions
relate to discovery and thus are classified@sdispositivemotionsunder this District’s
Local Rules.See D. Minn. LR 7.1(b)(4)(A)(iii). Unless authorized by the Court, parties
may not submit reply memorandums in support of-dispositive motionsSee D. Minn.
LR 7.1(b)(3). Because Hari did not seek permission to file a reply briegrthenents
contained in his reply briefs are not propdyéfore the Court.
V. FUTURE MOTION PRACTICE

The Court has considered Hari’'s motions on their merits. The Gotes, however,

that Hari made little attempt to mesd-confer with Defendants before filing his motions.
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As to his motion for an order to show cause, Hari simply sent Daféna letter stating
that if they did not fully respond, he intended to file motion. (ECF No. 95). Likewise,
regarding his sanctiomotion. Hari stated that he “attempted to meet and confer gth t
Defendants by sending them letters.” (ECF No. 1@2)oes not appear that Hari waited
for a response to his letters before filing his motions.

For all motions, but particularly ones where a party intendsek sanctions, the
meetandconfer process is critical to narrowing the issues and creatirigetiteecord for
the Court. This process is no mere formalitthe record must establish that the parties
have “engaged iagenuine andgpdfaith discussion” about their dispudgmt. Registry,
Inc. v. AW. Companies, Inc., No. 17cv-5009, 2019 WL 2024538, at *1 (D. Minn. May 8,
2019).1t is not enough for a party to send a letter stating"i@ly, in full, . . . or we will
file a motion[]” Id. Yet that appears to lexactly what Hari did here.

Hari is proceeding pro se in this matter but must follow the Fe&edak of Civil
Procedure and the Local Rules of this District. Going forwfardll motions where a meet
and confer is required, Hari must file documentation watthemotion that is sufficient to
show that he engaged in a genuine meet and confer with oppaginget A simple
statement that he met and conferred with opposing counselirssuféicient. Hari must
include eitherthe correspondendhat he sentto the other side and their respohse
provide a sufficiently detailed summary of the meet amtfar to show that a propene

took place. Should haotdo so, the Court will deny his motions summarily going forward.

4 Defense counsel is reminded to respond promptly to any correspendéecCourt will waive the meandconfer
requirement if apparent that counsel responded untimely.
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VI.

CONCLUSION

Therefore, based upon the record, memoranda, and proceedings hEerésh

HEREBY ORDERED as follows:

1.

Hari’s Motion for Sanctions under Rule 37(e) for Spoliation otdéxce (ECF No.
102)is DENIED.

Hari's Amended Verified Motion for Rule to Show Cause (ERBE. 106) is
DENIED.

Hari’'s motion to withdraw his original motion for rule to show @au&CF No.
131)is GRANTED.

Hari's request to file his reply brieinder temporary sedECF No. 138) is

GRANTED. The parties shall comply with this District’'s Local Rules in prija

a joint sealing motion for Document Numbers 133 and 137. Foe#sens set forth
above, the Court is not considering arguments made in either regdly b

All prior consistenbrders remain in full force and effect.

Failure to comply with any provision of this Order or any ofbeor consistent
order shall subject the nartomplying party, nortomplying counsel and/or the
party such counsel represents to any and all appropgiadies, sanctions and the
like, including without limitation: assessment of costs,diaad attorneys’ fees and
disbursements; waiver of rights to object; exclusion or limabf witnesses,
testimony, exhibits, and other evidence; striking of pleagliogsplete or partial
dismissal with prejudice; entry of whole or partial default judgtm and/or any
other relief that this Court may from time to time deem appropriate.

Date Augustl17, 220 s/ Tony N. Leung

Tony N. Leung
United State®agistrate Judge
District of Minnesota
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