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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Malik Laughlin, Kenneth Lewis, File No. 19-cv-2547 (ECT/TNL)
and Michael Hari,
Plaintiffs,
V.
James Stuart, Sheriff of Anoka County; OPINION AND ORDER

Jonathon Evans, Lt. Sheila Larson,
Sgt. Carrie Wood, and Tessa Villergas,
Deputy Sheriffof Anoka County,

Defendats.

Malik Laughlin, Kenneth Leis, and Michael Haripro se

Robert I. Yount, Assistamdnoka County Attorey, Anoka, MN, for Defendants James
Stuart, Jonathon Evans, Lt. 3$hd arson, and Sgt. Carrie Wood.

Gary K. Luloff and Jennifer J. Crancer, €tnut Cambronne PAMinneapolis, MN, for
Defendant Tessa Villergas.

Plaintiffs Malik Laughlin, Kenneth Lewisand Michael Hari filed this lawsuit
against several Anoka Countgw enforcement officialsclaiming that the officials
violated their constitutional rights while Plaiiféi were housed in the Anoka County Jail.
See generallyAm. Compl. [ECF No. 85]. Amongther things, Defendants allegedly

entered Hari's cell and seized legal materiabg were relevant to his ongoing criminal
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case.ld. T 23. After Defendantdiled answers to Plaintiffs¢omplaint, ECF Nos. 27, 37,
the Parties proceedatto discovery, whiclnas proven contentious.

Hari now objects to two diswery orders issued by Mstrate Judge Tony N.
Leung. The first order, issued dualy 13, 2020, denied Harirsotion to vacate a protective
order and for sanctions under Federal Rul€igfl Procedure 11 (“July 13 Order”). ECF
No. 92. The second order, igsbon August 17, 2020, denigldri’'s motion for sanctions
under Federal Rule of Civil Procedure &y/(@nd for an order to show cause why
Defendants should not be held in contemptf&iling to comply with a discovery order
(“August 17 Order”). ECF No. 142.

On review of a magistrate judge’s ruling amondispositive issue, a district judge
“must consider timely objections and modify or setasidy part of the der that is clearly
erroneous or is contrary todd’ Fed. R. Civ. P. 72(akee als®28 U.S.C. 8 636(b)(1)(A);
L.R. 72.2(a)(3)Ferguson v. United State$384 F.3d 1068, 1076 (8@ir. 2007). A finding
Is clearly erroneous when thesiewing court “is left with tle definite and firm conviction
that a mistake has been committedlvVells Fargo & Co. v. United Stateg50 F. Supp. 2d
1049, 1050 (D. Minn2010) (internal quotation marks dtad). A decision is contrary to
law when a court “fails to@ply or misapplies relevant stés, case law or rules of
procedure.”ld. (quotations omitted). This standardreView is “extremely deferential.”

Magee v. Trs. ahe Hamline Uniy.957 F. Supp. 2d 1047, 1062 (D. Minn. 2013j.the

1 Plaintiffs added Deputy Tessa Villergesa Defendant in éir amended complaint
on June 23, 2020. ECF No..8%ounsel for Villergasiled a notice of appearance on
September 25, 2020, ECF No. 2B4dt Villergas has not yet filkan answer to the amended
complaint.



magistrate judge’s account of teeidence is plausible in liglaf the record viewed in its
entirety, the reviewing court manot reverse it even thoughdda been sitting as the trier
of fact, it would have weigltethe evidence differently.Meyer v. HaegNo. 15-cv-2564
(SRN/HB), 2016 WL 29257, at *3 (D. Minn. Jan. 4, 2016). Hari’s dimas to both orders
will be overruled.
I

The dispute that led to Magistrate Jadgeung’s July 13 Oraébegan on May 15,
2020, when Defendants’ counsel filed a “Jdvtion for Entry of Stipulated Protective
Order.” ECF No. 62. According the motion, the parties “jdiy agree[d] to the proposed
terms” of a protective order to govern digery “[w]ith the exception of Plaintiffs’
proposed provision 3(d),” which would hawdlowed Plaintiffs to use confidential
discovery documents from this tter in their criminal casesld. at 1, 3, 5. Attached to
the motion were signature pagesnreach Plaintiff. On therfal page, Hari wrote that he
“would sign the stipulation” if iincluded the disputed provisiod. at 5. Hari signed at
the bottom of the pagéd. Magistrate Judge Leung, conclngithat the parties had simply
left the resolution of the disputed provision to the Court, July 13 Order at 1, entered the
protective order without includgnthe disputed provision, ECF No. 68. Hari later moved
to vacate the protective order and requestedtsms, arguing that head never actually
agreed to the protective order and that Deéats had misled Magistrate Judge Leung by
presenting the motion as a “joint” one. ECF Nos. 72, 87.

After observing that Hari had identifietb legal authority allowing a “motion to

vacate” under these circumstances, Magistlattge Leung constrdeéhe motion as one



for reconsideration of the protective order. JUByOrder at 2. Hthen denied the motion
for three reasons. First, Hari had not fiketetter showing that compelling circumstances
warranted the motion, as required by the Local Rulds.seel.R. 7.1(j). Second, Hari
could not show “extraordinaryrcumstances” that would wararelief because, even if
the parties had never agreed to the proteatrnder, Magistrateudlge Leung would have
issued a “quite similar” ordesua sponte July 13 Order at 3 (citingrnold v. Cargill Inc,
No. 01-cv-2086 (DWF/AJB), 21 WL 2331814, at *1 (D. Minn. Oct. 13, 2004)). Third,
Hari had not identified any legal authority tgport the provision that he wanted to include
in the protective ordedd. Magistrate Judge Leung alsadkrd Hari’s request for sanctions
under Rule 11 because Hari had not setviedmotion on Defendasittwenty-one days
before filing it. Id. at 4 (citing Fed. R. Civ. P. 11(c)(2)).

Hari first argues that the denial of m®tion for reconsideration of the protective
order was based on a “[p]lain[ly]” erroneous factual finding: that all parties had signed and
agreed to the Joint Mion for Entry of Stipulated Proteee Order. Pl.’s Objs. to July 13
Order at 5-6 [ECF No. 113]. This factual prsey he says, led Magjrate Judge Leung to
rule prematurely on theotion without givingHari time to respondseeL.R. 7.1(b)(2),
and then to conclude that it was unnecessary to reconsider the protectiveSarelérlat
6, 8-11.

These arguments do not prdeia basis to reverse thely 13 Order. Under the
circumstances, it was reasonable for Magistdatgge Leung to interpret the motion the
way he did. Even assumingathhe misinterpreted the joint motion and should have left

time for Hari to respondhowever, reconsideration dhe protective order required



something more. A motion to reconsider ofdiford[s] a party theéopportunity for relief

in extraordinary circumstances.’'Goodbye Vanilla, LLC v. Aia Proprietary Loyalty
U.S. Inc, No. 16-cv-0013 (WMW/SER), 2018 WL 20251, at *1 (D. Minn. Mar. 8, 2018)
(quotingClear Channel Outdoor, Ina. City of Saint Paul642 F. Supp2d 902, 909 (D.
Minn. 2009)). Granting reconsideration woulthply have allowed Hato relitigate the
contents of the protective order. Givendisrate Judge Leung’broad discretion over
the contents of the ordaXorthbrook Dig., LLC vVendio Servs., Inc625 F. Supp. 2d
728, 757 (D. Minn. 2008), and the lack of legapport for the provision that Hari wanted
to add,see Gen. Dynamics Corp. v. Selb Mfg.,@81 F.2d 1204, 1213 (8th Cir. 1973)
(“[C]ivil discovery is not intended to be‘back door’ method ohccomplishing criminal
discovery.” (internal quotation marks and tda omitted)), there is no reason to believe
that more litigation woul have led to a different protective ordeé8ee 3M Co. v. ACS
Indus., Inc, No. 15-cv-1889 (PAM/JSM 2015 WL 13484695, aB (D. Minn. Dec. 2,
2015) (denying permission to file a motionr feconsideration because the arguments in
support of it “d[id] not changthe analysis or the outcomet), Moody v. Chilhowee R-IV
Sch. Dist. No. 11-0536-CV-W-FJG, 2012 WL 7159 *2-3 (W.D. Mo. Jan. 10, 2012)
(granting a motion to reconsider because tlanpff introduced “facts that would have
dramatically changed the outcome of theidg ruling”). Magistrate Judge Leung’s

decision was not clearly erroneous or contrary to’law.

2 In his objections, Hari also argues thsfendants did not comply with the Local
Rules when they submitted a letter brief inp@sse to his motion. Pl.’s Objs. to July 13
Order at 11. He has provided no authosiiggesting that this requires reversal.



Hari also renews part of his argument urféiederal Rule of Civil Procedure 11. He
now appears to agree that sanctions for aatim of Rule 11(b) were inappropriate, as
Magistrate Judge Leung recoged, because Hari did not sertis motion 21 days before
filing it. Pl.’s Objs. taJuly 13 Order at GeeFed. R. Civ. P. 11(c)}2 He argues, however,
that Magistrate Judge Leung swaquired to strike the jointotion as an “unsigned paper,”
Fed. R. Civ. P. 11(a), and that the 21-day-safdor rule does not apply to Rule 11(a).
SeePl.’s Objs. to July 13 Ordeat 6-8. In support of higrgument, Hari has submitted a
copy of the proposed ijat motion that he first receiveiilom defense counsel. ECF No.
114-1 at 6-9. Thiwersion had Hari’'s signature blo®n the first page and defense
counsel’s signature block on the last padg. The version evenally submitted to the
Court had defense counsel'gmsature block on the first page, while the page containing
Hari’s legal position and signatucame last. ECF No. 62 at3., This, Hari says, shows
that defense counsel manipulated the daminand functionally submitted an “unsigned
paper” to Magistrate Judge Leung.

Although Magistrate Judgkeeung did not explicitly ddress whether Rule 11(a)
required him to strike the joint motion, heufad that the joint motion had been “signed by
all parties” and that “Defendants presented the record fairly to [hidully 13 Order at 1—
3. These findings were not clearly erroneodsw best to interpret Hari's position on the
joint motion may have been sebj to debate, but Hari's signiae clearly appeared on the
motion. Under these circumstances, Magistiatigge Leung was not required to strike the

motion from the docket.



Il

Hari also challenges portions of the Asgdi7 Order. This order addressed, among
other things, Hari’s Motion for Sanctions un&ere 37(e) for Spoliation of Evidence [ECF
No. 102] and his Amended Vé&ad Motion for Rule to Show Cause [ECF No. 106], which
arose out of two overlappg discovery disputes.

The story behind these disputesgan in June 2019, seViarenths before Plaintiffs
filed their lawsuit. At that time, jail officials returned some of the legal materials that they
had allegedly seized from Hari’s cell, an@yhnformed him that the materials had been
found in a particular room with the jail. Am. Compl. 1 23Hari believed that surveillance
video must have captured an officer retrievimgymaterials from the room, so he asked jall
officials to give him the video and to preseitvas “evidence for federal court.” ECF No.
30-1 at 12. The officials denied this requesstl told Hari that theglid not provide video
to inmates “for any reason Itl.

In January 2020, whette lawsuit was underway, Hagerved a set of discovery
requests in which he again asked Defendanpsdduce the video, a@hg with many other
records. ECF No. 105-1 at 2. After Defants did not timely respond to Hari's request
for production, Hari filed a motion to comp&CF No. 45, which Magistrate Judge Leung
granted on June 15, 2020, ECF No. 81 felddants responded by producing 353 pages of

documents on July 15, 2020Decl. of Robert I. Yount  FECF No. 127]. The video in

3 As Magistrate Judge Leung observBa&fendants have since supplemented their
initial response. August 17 Order at 7; Yount Decl. §f 7-8. As of August 17, defense
counsel had spent approximately forty hourghkiwa to fulfill Hari’'s requests. Yount
Decl. 7.



guestion was not included. According to Defants’ counsel, any deo that had existed
would have been destroyeddause “Anoka County Jail carasrstore video footage for
approximately 30-days, after which they autticaly overwrite the data with new footage
on a rolling basis.”ld. { 3.

On July 22, 2020, Hari filed the two mati® that led to Magistrate Judge Leung’s
August 17 Order. The first sought sancti@gainst Defendants under Federal Rule of
Civil Procedure 37(e) for spoliation of the videECF No. 102 at 3-5The second sought
an order to show cause why Dedflants should not bdeeld in contempt for failing to fully
comply with the order grantinigis motion to compel. ECF 106 at 1. Magistrate Judge
Leung concluded that spoliation sanctiongevimappropriate because “there [was] no
proof that the video in question ever existed” and that, even if it did, Hari had failed to
show that Defendants had a duty to preserveitten. August 17 Ordet 4. And he did
not issue an order to show cause bec@efendants had “showgood faith, reasonable
efforts to comply” with the order compelling discoveiyg. at 6.

In objections that do not aaply with the wordimits imposed by the Local Rulés,
see L.R. 72.2(c)(1)(A), Hari first argues thd¥lagistrate Judgd.eung should have
sanctioned Defendants for destrayithe video that he sought. Pl.’s Objs. to August 17
Order at 12-14 [ECF No. 159Rule 37(e) authorizes sdmns against a party who has
not “take[n] reasonable steps to preserve’vaa electronically stored information. But

the duty to preserve only begins whigigation is reasonably foreseeablged~ed. R. Civ.

4 Hari is cautioned that hgro sestatus does not excuse him from compliance with
the Local RulesSee Ernst v. Hinchliffl29 F. Supp. 3695, 726 (D. Minn. 2015).
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P. 37(e), advisory committee’s note to 2015 amendnigiitrade Secs. LLC v. Deutsche
Bank AG 230 F.R.D. 582, 588 (D. Minn. 2005And even then, a party only needs to
preserve information that is “relevant to [the] future or current litigatidPaisley Park
Enters., Inc. v. Boxill330 F.R.D. 226, 232 (D. Minn. 201%ee also Zubulake v. UBS
Warburg LLG 220 F.R.D. 212, 217-18 (S.D.N.Y. 2003Vhether litigation is foreseeable
and whether evidence figlevant “must be viewed fromelperspective of the party with
control of the evidence.”Paisley Park 330 F.R.D. at 232 (quotinglabama Aircraft
Indus., Inc. v. Boeing Co319 F.R.D. 730, 740 (N.D. Ala. 2017)).

Even assuming that the video existedhich Defendants do not seem to dispute,
Magistrate Judge Leung reasoryabbncluded that Defendantschao duty to preserve it.
“The undeniable reality is #t litigation is an ever-presepbssibility in our society,”
Remote Techs., Ine. Data Int’'l Co, No. 10-cv-1678 (MJD/JSM®2012 WL 13028154, at
*13 (D. Minn. July 31, 2012) (quotinGache La Poudre FeedkLC v. Land O’Lakes,
Inc., 244 F.R.D. 614, 621 (D. @n 2007) (internal quotadn marks and citation omitted)),
and as Magistrate Judge Leungetved, the “volume of threated litigation” is especially
high in the prison system. August 17 Ordes.atUnder these circumstances, Hari’'s vague
demand that Defendants preserve the videteaslence for federal court” did not give
Defendants enough information to assess whetieevideo would in fact be relevant to
future litigation. Hari claimshat Defendants should haveeperved the video because, by
the time he made this initial demand, theyd already instituted “litigation hold” for
emails that were relevant éamother case involving Hari. Pl.’s Objs. to August 17 Order at

12-14. But this ntters for determiningwhen Defendants should have reasonably



anticipated litigation, notvhat documents they should have preservedHa litigation.
See Zubulake20 F.R.D. at 216 (explaining thatfen” and “what” arseparate questions
in this context). It was natlearly erroneous or contrary kaw to deny Hari’s sanctions
motion.

Hari also argues that Magistrate Judgenggerred by decliningp consider reply
briefs that he filed in suppoof his motions. Under the LocRules, “a party must not file
a reply memorandum isupport of a non-dispositive matig “[e]xcept with the court’s
prior permission.” L.R. 7.1(b)(3). Hari doest dispute that he failed to seek permission
to file reply briefs, but he argues that thkes for dispositive motions should@y because
his sanctions motion sought a “default jodgnt” and his show-cause motion sought
“injunctive relief.” Pl.’s Objs.to August 17 Order at 16-18geL.R. 7.1(c)(6). He
provides no authority, howewrefor the proposition thaa party can transform a non-
dispositive motion into a dispositive one simplyrequesting dispositvrelief. The Local
Rules specifically classify‘discovery-related motions” as[n]ondispositive,” L.R.
7.1(b)(4)(iii), and “[a] majority of circuitsreat sanctions as nons@ositive matters unless
the sanctiorawardedby a magistrate judgeshoses of a claim.'Smith v. Bradley Pizza,
Inc., No. 17-cv-2032 (ET/KMM), 2019 WL 248575, at *10 (D. Minn. June 12, 2019)
(emphasis added3gee also Syntel Sterling Best Shavissuritius Ltd. v. TriZetto Grp.328
F.R.D. 100, 118 (S.D.N.Y. 2018). Magisraludge Leung correctly treated Hari's

discovery-related motions as non-dispositive dedlined to consider his reply briefs.
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Because Hari does not raise any other sabistaarguments against the order denying his
motion for an order to show caushis objections will be overruled.
ORDER
Based on the foregoing, and all thied, records, and proceedings her¢in,|S
ORDERED THAT Plaintiff Michael Hari’s objections [ECF Nos. 113, 159] to the July
13 and August 17 Orders@E Nos. 92, 142] ar® VERRULED as follows:

1. Hari's objection to Magistrate Juddesung’s ruling denying his Verified
Motion to Vacate Order and Strike kitan, and for Sanctions [ECF No. 87]
is OVERRULED and that ruling iAFFIRMED.

2. Hari’'s objection to Magistrate Judf§geung’s ruling denying his Motion for
Sanctions under Rule 37(e) for Sptba of Evidence [ECF No. 102] is
OVERRULED and that ruling i FFIRMED.

3. Hari's objection to Magistrate Juddeung’s ruling denying his Amended

Verified Motion for Rule to Sbw Cause [ECF No. 106] SVERRULED
and that ruling iIAFFIRMED.

Dated: September 29, 2020 s/ Eric C. Tostrud
Eic C. Tostrud
United States District Court

5 Hari includes a passing challenge Magistrate Judge Leung’s conclusion that
Defendants could not be held in contemptdhholding documents that the Parties refer
to as “Post Orders.” ECF Nb09-1 at 18; August 17 Ordat 7. Magistrate Judge Leung
reasoned that Defendants had faéarly violated” the disovery order by withholding
these documents because Hari had failed to shatthey were responsive to his discovery
request or relevant to hisaiins. August 17 Order at §ee Chicago Truck Drivers v. Bhd.
Labor Leasing207 F.3d 500, 504—05 (8th Cir. 20@8xplaining what isequired to hold

a party in contempt). Hari asserts thhis was error because “Defendants already
identified the Post Orders as being respontvis] request.” Pls Objs. to August 17
Order at 2. Even if Defendantade this subjective determination, however, Hari still has
not explained how the docuntenhe seeks are relevant to the case by any objective
measure. Magistrate Judge Leung’s decisios e clearly erroneous or contrary to law.
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