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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

Zach McQueen anBred Krautkramer, Civil No. 19-2559 (DWF/BRT)
individually and on behalf of others
similarly situated,

Raintiffs, MEMORANDUM OPINION
AND ORDER
V.

Yamaha Motor Corporation, U.S.A.,

Defendant.

David A. Goodwin, Esq., Daniel C. Hedlurgsq., and Ling SiVang, Esq., Gustafson
Gluek PLLC; Matthew D. Schelkopf, Es@nd Joseph B. Kenney, Esq., Sauder
Schelkopf, counsel for Plaintiffs.

Theane Evangelis, Esq., and Timothy Woge, Esq., Gibson, Dunn & Crutcher LLP;
Bryan R. Freeman, Esq., Thomas R. P&s., Maslon LLP, aemnsel for Defendant.

INTRODUCTION

This matter is before the Court uppefendant Yamaha Motor Corporation’s
(“Defendant” or “Yamaha”) Motin to Dismiss for Failure t8tate a Claim under Fed. R.
Civ. P. 12(b)(6). (Doc. No. 26.) Plaiffis Zach McQueen (McQueen”) and Fred
Krautkramer (“Krautkramer”) (collectivelyPlaintiffs”) opposeDefendant’s motion.
(Doc. No. 35 (“Pl. Opp.”).) For the reasons feth below, the Court grants in part and

denies in part Defendant’s motion to dismiss.

1 Plaintiffs bring this atton both individually and on beHlaf all others similarly
situated (“Class Members”).
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BACKGROUND

For purposes of this motion, the Courtrsnarizes the factual allegations in the
Complaint and the materials referedcand embraced by the Compldint.

This lawsuit relates to model yearsi$02018 Yamaha Pure Sport YXZ1000R,
YXZ1000SE, YXZ1000SS, and YXL000SS SE Side-by-Sidehicles, equipped with
radiators mounted on the fronttbie vehicles (“Class Vehicles®?)(Compl. 11 1, 48.)
Plaintiffs allege that the front-mountedirators on the Class Vehicles are defectively
designed and/or manufacturedd. (f 2.) In particular, the front-mounted radiators
frequently become clogged twimud or debris while lveg operated as intended,
resulting in inadequate cooling, overheated engines, and potentially catastrophic engine
failure and even fire (“Radiator Defect”)ld(; see also idf{ 51-53, 55-56, 68.) Even
when the Class Vehicles areedsn areas without mud, thadiators are often unable to
operate as intended, causing thes€Mehicles’ engines to overheald. (f 53.)

Plaintiffs allege that Yamaha demonstihits knowledge of the Radiator Defect
when Yamaha relocated the radiator torésm of Yamaha's Pure Sport Side-by-Side
vehicles. [d. 1 54.) For the 2019 YXZ 1000R PBport Side-by-Side, Yamaha stated
that “for 2019, the YXZ1000FSS uses an all-new coolisgstem that not only ensures

proper cooling during the toughest conditions, ibutesigned to ensure the cabin remains

2 The Complaint of the present motiorthe Second Amended Complaint. (Doc.
No. 21 (“Compl.”).)

3 A radiator is a type of heat exchanger. (Compl., 1 49.) The radiators in the Class
Vehicles are intended to cool the vehiclersgyine and should ensure the engine does not
overheat while the vehicle is being operatdd. { 50.)



comfortable andhe radiator stays clear of mud and debris.” (Id. § 55 (emphasis in

original); see also id] 56.) Yamaha also issued a press release advertising the advantage
of the relocation of the 2019 YXZ's radiatstating that the relocation of the radiator
“eradicat[es] excess cabireat while simultaneoushBtiminating the risk of clogging

while driving through mud.” (Id. § 57 (emphasis in original).) Yamaha’'s Owner’s

Manuals explicitly warn owners of the Clagshicles not to allow their radiators to

become clogged with mudId( § 58.)

Plaintiffs allege, upon information afelief, that Yamaha, through (1) its own
records of customers’ compl&sn (2) dealership repaiecords, (3) warranty and post-
warranty claims, (4) internal pre-sale durabitigting, and (5) other various sources,
was well aware of the Radiator Defect bulefé to notify customers of the nature and
extent of the problems.d, 1 60.) Plaintiffs further allegihat Yamaha is experienced in
the design and manufacturermbtorsports products but failédo adequately research,
design, test, and/or manufacture the Class &fefiwith the radiator in an appropriate
location before marketing arsetlling the Class Vehiclesld( 11 61-62.) Plaintiffs allege
that, through Yamaha’s qualigpntrol initiatives, Yamaha law or should have known
that the engines in the Class Vehicles were defectide J 63.) Plaintiffs allege that
buyers of the Class Vehicles were with access to the infoation concealed by
Yamaha and, thus, reasonably reliedvamaha’s representations and warranties
regarding the quality, durabilitgnd other material charactéits of the Class Vehicles.
(Id. 1 66.) Plaintiffs also pot to several publicly availde complaints and criticisms,

posted as early as 2016, that rel@ the Radiator Defectld( 1Y 68-69.)



On or about October 18, 2019, l#if McQueen purchased a used 2017
YXZ1000R Pure Sport from an authorizédmaha dealer and repair centdd. {f 17.)
Prior to purchasing the vehicle, McQueeriewed various online advertising from
Yamaha—none of which discla$¢he Radiator Defect.ld.)) McQueen’s Yamaha has a
front-mounted radiator.Id. 1 19.) Upon riding the vehicle, McQueen’s radiator
frequently becomes clogged withud or sand, which caustée vehicle to regularly
overheat. Id. 17 20-21.) McQueen purchased his vehicle for recreational ldsé]. 22.)
McQueen also purchased artenxded warranty that covettse vehicle until 2022.1d.
123)

On or about March 23, 2019, Plafhrautkramer purchased a new 2016
YXZ1000R Yamaha Side-by-Side Pure Sdoom an authorized Yamaha dealer and
repair center. I(. 1 27.) Prior to purchasing thehiele, Krautkramer reviewed various
online advertising from Yamahkanone of which disclosed the Radiator Defeddl.)(
Krautkramer’'s Yamaha has a front-mounted radiatlat. §(28.) Upon riding the vehicle,
Krautkramer’s radiator began to get cloggeth mud, which causes the radiator to
regularly overheat. Iq. 1 29-30.) Krautkramer purchadad vehicle for recreational
use. [d. § 31.) After experiencing frequemkerheating, Krautkramer purchased an
aftermarket radiator relocation kit from his Yamaadealer to resolve the Radiator Defect.
(Id. 1 33.) Krautkramer contacted Defend@ninquire about reltas and compensation
for the new radiator and labor that was required for his vehicle, but Krautkramer’s
communication attempts weundtimately unsuccessful.ld. § 34.) Krautkramer’s vehicle

was still within the warrantperiod when he attempted to contact Defenddnt. f(35.)



Plaintiffs allege that Yamaha, despiteldagstanding knowledge of the Radiator
Defect, failed to disclose that the Class \¢&ds are predisposed to the Radiator Defect.
(Id. 1 3.) Plaintiffs further allege that Yamafiagled to reveal that the existence of the
Radiator Defect impairs the intended usé¢haf Class Vehicles and diminishes the
intrinsic and resale value of the Class Vehicléd. §{5.) Plaintiffs allege that Yamaha
has been unwilling to adequately repaiag3 Vehicles that suffer from the Radiator
Defect. (d. 16.)

Plaintiffs allege that had Plaintifend other Class Members known about the
Radiator Defector at the time of purcha3iintiffs and other Class Members would not
have purchased the Class &g or would have paidibstantially less for the Class
Vehicles. [d. 1 10.) Plaintiffs allege that Phdiffs and Class Members have suffered
considerable monetary costssaciated with attempting taldress the Radiator Defect.
(Id. §11.)

DISCUSSION

l. L egal Standard

In deciding a motion to dismiss under Ru&b)(6), a courtssumes all facts in
the complaint to be true and construesedisonable inferences from those facts in the
light most favorable tthe complainantMorton v. Becker793 F.2d 185, 187 (8th Cir.
1986). In doing so, however, a court need accept as trugholly conclusory
allegationsHanten v. Sch. Dist. of Riverview Gardebh83 F.3d 799, 805 (8th Cir.
1999), or legal conclusions drawn the pleader from the facts alleg&estcott v. City

of Omaha901 F.2d 1486, 1488 (8th Cir. 199®.court deciding a motion to dismiss



may consider the complaint, matters of public record, orders, materials embraced by the
complaint, and exhibitstiached to the complaiftSee Porous Media Corp. v. Pall
Corp, 186 F.3d 1077,d79 (8th Cir. 1999).

To survive a motion to disrss, a complaint must contdienough facts to state a
claim to relief that is plausible on its faceBell Atl. Corp. v. Twombl|y650 U.S. 544,
570 (2007). Although a compladineed not contain “detailed factual allegations,” it must
contain facts with enough specificity “tasa a right to relief above the speculative
level.” 1d. at 555. As the Supreme Court reiterated, “[tjhreadbare recitals of the elements
of a cause of action, supported by maeyeatusory statements,” will not pass muster
underTwombly Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifigvombly 550 U.S.
at 555). In sum, this standi‘calls for enough fact[s] to raise a reasonable expectation
that discovery will reveal evidence of [the claim]livombly 550 U.S. at 556.

In addition to the pleading standadplained by the Supreme Courfliwombly
andlgbal, Federal Rule of Civil Procedure 9(@quires “particularity” when pleading
“fraud or mistake.” Fed. R. Civ. P. 9(b). IR®(b) serves to deter suits filed for purpose
of discovering unknown wrongmd to enable a defendaatunderstand a plaintiff's
claim and effectively prepare a defen§&ee Parnes v. Gateway 2000, Ji22 F.3d 539,

549 (8th Cir. 1997). Rule 9(b) applies tbcdaims premised on fraud, including “claims

4 Defendant filed a Request for Judicialtide in support of its Motion to Dismiss.
(Doc. No. 29.) According to Defendant, PHfis cited each of the exhibits in their
Complaint. [d. at 2;see alsdoc. No. 30.) Plaintiffs do not contest Defendant’s
characterization. Accordinglyhe Court takes judicial notiad the exhibits included in
Defendant’s Request for Judicial NoticBee Ryan v. Rya889 F.3d 499, 505 (8th Cir.
2018).



of false advertising, deceptive trade preesi, unlawful trade practices, and consumer
fraud.” Select Comfort Corp. Bleep Better Store, LLLGZ96 F. Supp. 2d 981, 983 (D.
Minn. 2011).

To satisfy Rule 9(b), “the complaint must plead thedwwhat, where, when, and
how’ of the alleged fraud.”Drobnak v. Andersen Cor®b61 F.3d 778, 783 (8th Cir.
2009) (citation omitted). “Conclusory ajjations that a defendant’s conduct was
fraudulent and deceptive are not stiffnt to satisfy the rule.Schaller Tel. Co. v.
Golden Sky Sys., In@98 F.3d 736, 746 (8th CR002) (citation omitted). While
allegations pleaded upon infoation and belief tymially do not satisfy Rule 9(b), such
allegations may suffice if facts constitutitige alleged fraud are peculiarly within the
defendant’s knowledge and the pleadingudels a statement of facts upon which the
allegations are foundedrobnak 561 F.3d at 783-84 (citingla. State Bd. of Admin. v.
Green Tree Fin. Corp270 F.3d 645, 668 (8th Cir. 2001)).

1.  Analysis

Plaintiffs assert seven counts agalbsfendant, including (1) violation of the
Indiana Deceptive Consumer Sales Act ABA”), (2) violation of the Minnesota
Prevention of Consumer Fraud Act (“MPCBA(3) breach of express warranty under
Indiana and Minnesota law, (4) breach opliad warranty under Indiana and Minnesota
law, (5) common law fraud under Indiana aithnesota law, (6) breach of the duty of

good faith and fair dealing under Indianal@iinnesota law, and (7) unjust enrichment



under Indiana and Minnesota lawBecause Plaintiffs “voluntarily concede their express
warranty claims under Indiahaw only (Count Ill) and good fth and fair dealing claims
(Count VI)” (PIl. Opp. at 1 n.1), the Cowgtants Defendant’s motion to dismiss as it
relates to those claims. Plaintiff@maining claims & analyzed below.

A. Fraud

Plaintiffs assert several fraud-relatedinis: claims for cmmon law fraud under
Indiana and Minnesota law, (Compl. 1 116-19), violation of the Indiana Deceptive
Consumer Sales Acid( 11 80-92), and violation ¢fie Minnesota Prevention of
Consumer Fraud Actd. 11 93-103). Plaintiffs’ allegationslated to its fraud claims are
as follows: Plaintiffs allege that the fremounted radiators on the Class vehicles are
defectively designed and/or manufactureld. { 2.) Plaintiffs allege that, as a result of
this defect, the radiators frequently becartegyged with mud odebris while being
operated as intendedld() This clogging results in adequate cooling, overheated
engines, premature engine wearing, andrmi@ky catastrophic engine failure and even
fire. (Id. 11 2-3;see also idf 1 20-21, 84-85, 96-97.) Plaiigifurther allege that, even

when the Class Vehicles areedsn areas without mud, tihadiators are often unable to

5 Plaintiffs assert claims under Indeaataw—McQueen’s home state—even though
the Complaint alleges that McQueen purchabe Class Vehicle in West Virginia.
(Compl. § 17.) For purposes of Defendantstion to dismiss, Defendant assumed
Indiana law governs McQueen’s claims. (Doc. No. 28 (“Def. Memo.”) at 3 n.1.)
Because neither party contests the applioadfdndiana law to McQueen'’s claims, for
purposes of this motion, the Court assumes that Indiana law applies aSeaNerry v.
Prestige Capital Markets, Ltd944 F. Supp. 2d 702, 713 (D. Minn. 201.Brdan Mfg.
Co., Inc. v. BrittanyDyeing & Printing Corp, 822 F. Supp. 2d 84851 n.2 (N.D. Ind.
2011)



operate as intendedld( 1 53.) Plaintiffs allege th&@lefendant’s advertising for its 2019
models, the Class Vehicles’ Owner’'s Malsyand public customer complaints
demonstrate that Defendant had knowledge of the Radiator Delidcfy 64-58, 68-70.)
Despite this knowledge, Plaintiffs allegattiiDefendant failed to fully and truthfully
disclose the true nature of the Radiatord2éto Plaintiffs and other Class Membersl. (
11 84-85.)

Because these claims share a commonofsgerative facts, the Court will first
address the claims for common law fraud and then the Court will address the specific
variations related to Plaintiff€laims under the IDCSA and MPCFA.

1. Common Law Fraud

In Count V, Plaintiffs asert claims for common law fraud under Indiana and
Minnesota law. (Compl. 11 116-19.) Pldistiallege that Defendant made material
omissions when Defendant did not fully andtiifully disclose thétrue nature of the
inherent design defect with the Class Vetstlengines, which ve&anot discoverable until
after the [Class] Vehicles were purchasedd. { 117.) Plaintiffs allege that they and
other Class Members were fraudulently induced to lease and/or purchase the Class
Vehicles with the Radiator Defectld() Plaintiffs allege that Defendant’'s omissions
were made with knowledge of the defestiahat Plaintiffs reasonably relied on these
omissions. I¢. 77 118-19.)

Defendant argues that Plaintiffs’ claims foaud should be dismissed for several
reasons. First, Defendant argues that itndidconceal any materitdcts. Defendant

argues that Plaintiffs admit that the Owner’'s Manual “explicitly warn[s] owners . . . not to



allow their radiators to become clogged witlad.” (Def. Memo. at 9 (quoting Compl.
1 58).) Defendant also argues that the teffiees between the 2016/2017 models and the
2019 models was publicly disclosedDefendant’s advertising materialdd.{

Second, Defendant argues that it nenast a duty to disclose that the front-
mounted radiator could bem® clogged with mud.Id. at 10.) Defendant admits that
manufacturers are required to disclose wswaable, foreseeable safety hazards, but
argues that the alleged safety hazards identified in thg@mt are merely
hypothesized. I¢.)

Under the common law, a party to a trarigm generally “haso duty to disclose
material facts to the other partyGraphic Commc’n Local 1B Health & Welfare
Fund A. v. CVS Caremark Cor@50 N.W.2d 82, 695 (Minn. 2014) (citin¢gllein v.

First Edina Nat'l Bank196 N.W.2d 619622 (1972))Fimbel v. DeClark695 N.E.2d

125, 127 (Ind. Ct. App. 1998). Howevergsfal circumstances may trigger a duty to
disclose material factdd. Such special circumstandeslude: (1) a person who has a
confidential or fiduciary relationship withelother party, (2) a person who has special
knowledge of material facts, and (3) a persvho speaks must say enough to prevent the
words communicated from medding the other partyid.; Exec. Mgmt. Servs., Inc. v.

Fifth Third Bank Case No. 1:13-cv-582-WTL-MJ2016 WL 3881220, at *17 (S.D.

Ind. July 12, 2016). If such a duty existspncealment is fraudulent if a party conceals a
fact material to the transaction and peatyiavithin its knowledge, knowing that the

other party acts on the presumption that no such fact exB&et Gallery, Inc. v.

Citizen’s Scholarship-ound. of Am., In¢450 F.3d 816, 82@th Cir. 2006)see also

10



Exec. Mgmt. Servs2016 WL 3881220, at *17 (“[I]f platif has the means of knowing,
by the exercise of ordinary intelligence, thehyudr the real quality of the subject of the
representation, he must make use of those sy@arne will not be herd to complain that
he was induced to enter infoe transaction by misre@entation.”) (quotation and
citation omitted).

Assuming all facts in Platiffs’ Complaint to bdrue, and construing all
reasonable inferences in thehlignost favorable to Plaifits, the Court concludes that
Plaintiffs have failed to plead facts suféat to state a plause claim for fraud by
omission.

First, the Court concludes that Plaintifésl to plead facts dticient to infer that
Defendant concealed the allegeddiator Defect. Indeed, the facts pled in the Complaint
indicate Defendant did the opposite—Defamdapenly acknowledgeithe possibility of
a front-mounted radiator becoming overheated to mud. For example, the Complaint
states that Yamaha's Owners’ Manuadgplicitly warn owners of the Class Vehicles not
to allow their radiators to become cloggeith mud.” (Compl. 68 (emphasis added).)
Indeed, the Yamaha Owner’s Manual, which is gdah the Complaint, states that “[t]he
engine will tend to overheat if the radiator is caked with mutll” §(58;see alsdoc.

No. 30-2 at 8-68; Doc. No. 30 at 8-70.) Moreover, theomplaint states that, when
Yamaha marketed its 2019 reaounted radiator, Yamahaastd that the rear-mounted
radiator “not only reduces heat in the calimlemains clear of mud or debris build-up.”
(Compl. 1 56.) The Complaint further statlkat Yamaha advertises that the rear-

mounted radiator “eliminat[es] the risk cbgging while driving through mud.”ld.

11



1 57.) Based on these facts as alleged, the Court concludes that it is not reasonable to
infer that Yamaha concealed the fact thatftlont-mounted radiataould become caked
with mud or that Yamaha concealed thetfthat such mud-kang could lead to
overheating of the radiator.

Second, the Court concludes that Plainfdisto plead facts sufficient to infer that
facts related to the alleged Radiator @¢f®as peculiarly within the knowledge of
Yamabha. Instead, the facts piadhe Complaint indicate #t the facts related to the
alleged Radiator Defect were widely knomnthe time of Plaintiffs’ purchases of the
Class Vehicles. For example, the Commlancludes “a small sampling of the many
complaints made by Class Vehicles Ownersiich were “posted as early as 2016.”
(Compl. § 68.) These complaints explicitly discuss the alleged Radiator Defect,
including:

e “l was astonished how littleud it takes to clog it up;”

e “[W]e rode on Sunday in some prettyuddy conditions, and i [sic] ended up
plugging up my radiator with mud and overheating it;”

e “Apparently after a day of ridding [sic] mery muddy conditions the radiator got
plugged up;” and

¢ “Rode Brimstone this past weekend and fssues with overheating due to mud[ ]
in the radiator.”

(Id.) Moreover, the Complaint referencesaaticle entitled “Howto make your YXZ
Race Ready” that states that “[o]ne of biggest problems we fowl with the YXZ is the
location of the stock radiatoit is not conducive to racing oiding in any type of mud.

It will clog and cause the enginedwoerheat quickly . .. .”Id. 1 69.) In addition, a

12



company that markets an aft@arket relocation kit statdtiat overheating due to the
location of the radiator was a “very commproblem” that could be solved by
“relocat[ing] the radiator to the rear.Id( { 70.) Thus, Plaintiffs’ own allegations
demonstrate that the existence of the atldgadiator Defect was publicly discussed at
least as early as 2016.

For these reasons, the Court concludesRantiffs have failed to allege facts
sufficient to plausibly state a claim for id-by-omission, and consequently, common
law fraud. Accordingly, the Court grants Defant’'s motion to dismiss as to Plaintiffs’
claims for common law fraud. Because the Court concludes that Plaintiffs have failed to
allege facts sufficient to allow the Court to infer a material omission occurred, the Court
does not address whether special circumstamnigggered a duty for Yamaha to disclose
the Radiator Defect to Plaintiffs.

2. I ndiana Deceptive Consumer Sales Act

In Count I, Plaintiffs assert a claifor violation of the Indiana Deceptive
Consumers Sales Act. (Compl. 11 80-92.) Rf&srallege that the sale and distribution
of the Class Vehicles to McQueen andmbers of the Indiana Class constitutes
“consumer transactions” as defined by th€®A. (Compl. § 82.) Plaintiffs further
allege that Yamaha “engaged in unlawfuhdact in violation othe Indiana Deceptive
Consumer Sales Act by making knowing and intentional omissioia.'] 83.)

Plaintiffs allege that Yamaha also “failemlreveal to Plaintiff McQueen and Indiana
Class Members that such radiator cloggmthe result of a manufacturing and/or

material defect that was actually caused by Defendard.”[84.) As a result, Plaintiffs

13



allege that McQueen and other IndianassIMembers were “fraudulently induced to
purchase the Class Vehicles wilie said Radiator Defect.'ld( 1 85.)

Under the IDSCA, a supplier of goods mrant represent, among other things, that
its goods have certain “performance, charasties, accessories, uses, or benefits” that
the goods do not have, andiatinthe supplier “knows or sluld reasonably know” that
the goods do not possess. Ind. Code §-B45-3. Similarly, a supplier may not
represent that its goods have “a particulandaad, quality, grade, style, or model” when
the supplier “knows oshould reasonably know” otherwiskl. In addition, the Indiana
legislature amended the IDSCA2014 to include omissionssims v. New Penn Fin.
Case No. 3:15-cv-263, 2018L 6610835, at *5 (N.DInd. Nov. 8, 2016) A claim under
the IDSCA must allege that a defendargaged in one or more deceptive adtsl.

Code§ 24-5-0.5-4(a). These acts may bacuwred” deceptive acts or “incurable”
deceptive actsSee McKinney v. Staté93 N.E.2d 6568 (Ind. 1998).

An “uncured” deceptive act B deceptive act “‘with igpect to which a consumer
who has been damaged by such act haengnotice to the supplier’ but the supplier
either fails to offer tawure the act within thirty days does offer to cure the act but fails
to cure within a reasa@ile time after the consumer accepts the offlt."(quoting Ind.
Code 8§ 24-5-0.5-2(a)(7)). An incurablecdptive act is “a deceptive act done by a
supplier as part of a scheme, artifice, or dewth intent to defraud or mislead.” Ind.
Code § 24-5-0.5-2(a)(8).

Defendant argues that Plaintiffs’ clainr fa violation of the IDCSA should be

dismissed because the location of the frontinted radiator was visually observable,

14



was disclosed in the Owner’s Manuals, and aizo disclosed in public statements
relating to the 2019 modelgDef. Memo. at 8.) Defendahirther argues that, even if
such disclosures had not been made, Yarhadano duty to disclose that the front-
mounted radiator could becora®gged with mud or sandld() Finally, Defendant
argues that Plaintiffs’ IDSCA alm should be dismissed becaieaintiffs did not satisfy
the IDSCA'’s notice requirementld( at 12.)

Assuming all facts in Plairfts’ Complaint to be truand construing all reasonable
inferences from those facts in the light miastorable to Plaintiffs, the Court concludes
that Plaintiffs have failed to plead enough fdotstate a claim to relief that is plausible
on its face.See Twomb|y550 U.S. at 570. As discusisabove, Plaintiffs fail to plead
facts sufficient to plausibly claim that Radant knowingly or intentionally omitted
material facts relating to the Radiator Defe&t the facts alleged in the Complaint make
clear, Defendant explicitly ackmdedged the consequenceswid-caking in its Owner’s
Manuals. Moreover, Defendangslvertisements openly discuss the advantages of a rear-
mounted radiator over a front-mounted radiator in terms of risk of mud-caking and
overheating. Thus, based on the facts allegéde Complaint, the Court concludes that
it is not a plausible inference that Defendamitted material facts l&ted to the Radiator
Defect.

Accordingly, the Court grants Defendant'®tion to dismiss as to Plaintiffs’
claim for violation of the IDCSA. BecauseetlCourt concludes that Plaintiffs have failed

to allege facts sufficient to allow the Cotw infer a material omission occurred, the

15



Court does not address whether Yamaha hatyato disclose to Plaintiffs or whether
Plaintiffs satisfied the IDSCA'’s notice requirement.

3. Minnesota Prevention of Consumer Fraud Act

In Count Il, Plaintiffs asse# claim for violation othe Minnesota Prevention of
Consumer Fraud Act.ld. 1 93-103.) Plaintiffs allegbat Defendant engaged in
“unlawful conduct in violation of tht/PCFA by making knowing and intentional
omissions.” [d. 1 96.) Plaintiffs allege that Defermdéknowingly failed to disclose the
manufacturing and/or material Radiator Defiecthe Class Vehicles in order to secure
the sale of the [Class] Vehicles, andfter them at a premium price.’ld() Plaintiffs
further allege that Defendant “failed to reveal to Class members that such radiator
clogging is the result of a manufacturing andfaterial defect that was actually caused
by Defendant.” Ifl. 1 97.) As a result, Plaintifldlege that Krautkramer and other
Minnesota Class Members were “fraudulemigiuced to purchase the Class Vehicles
with the said Radiator Defect.'1d( 1 98.)

To state a claim under Minnesota’s Consutfaraud Act, a plaintiff “need only
plead that the defendant engdge conduct prohibited by tHEFA] and that the plaintiff
was damaged therebyGraphic Commc’ns Local 1B H#éh & Welfare Fund “A” v,

CVS Caremark Corp850 N.W.2d 682, 6®(Minn. 2014). The CFA prohibits “any
fraud, false pretense, false promise, misregméation, misleading statement or deceptive
practice.” Minn. Stat. 8 325F.69, subd.2D{7). Omission-based claims are actionable
under the CFA only “when special circumstamesist that trigger a legal or equitable

duty to disclose the omitted factsGraphic Commc’ns850 N.W.2d at 695. Minnesota
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courts have identified a non-exclusive sesécial circumstances that trigger such a
duty: (1) “a confidential or fiduciary relatmship with the other party;” (2) “special
knowledge of material facts to which the atparty does not have access;” and (3) when
a person is speaking, “they must say endogbrevent the woslcommunicated from
misleading the other party.Id. (citing Klein v. First Edina Nat’l Bank196 N.W.2d 619,
622 (Minn. 1972)).

Defendant argues that Plaintiffs’ clainr f@ violation of the MCFPA should be
dismissed because the location of the frontinted radiator was visually observable,
was disclosed in the Owner’s Manuals, and aizo disclosed in public statements
relating to the 2019 modelg¢Def. Memo. at 8.) Defendahirther argues that, even if
such disclosures had not been made, Yarhadano duty to disclose that the front-
mounted radiator could becora®gged with mud or sandld() Finally, Defendant
argues that, even if there was a duty szltise, the duty did not belong to Yamaha
because Plaintiffs did not contract with Yamahla. dét 12.)

Assuming all facts in Plairits’ Complaint to be truand construing all reasonable
inferences from those facts in the light miastorable to Plaintiffs, the Court concludes
that Plaintiffs have failed to plead enough fdotstate a claim to relief that is plausible
on its face.See Twomb|y550 U.S. at 570. As discusisabove, Plaintiffs fail to plead
facts sufficient to plausibly claim that Radant knowingly or intentionally omitted
material facts relating to the Radiator Defe&t the facts alleged in the Complaint make
clear, Defendant explicitly ackmdedged the consequencesuiid-caking in its Owner’s

Manuals. Moreover, Defendangéslvertisements openly discuss the advantages of a rear-
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mounted radiator over a front-mounted radiator in terms of risk of mud-caking and
overheating. Thus, based on the facts allegéde Complaint, the Court concludes that
it is not a plausible inference that Defendamitted material facts l&ted to the Radiator
Defect.

Accordingly, the Court grants Defendant'®tion to dismiss as to Plaintiffs’
claim for violation of the MPCFA. Becau#iee Court concludes that Plaintiffs have
failed to allege facts sufficient to allow tl®urt to infer a material omission occurred,
the Court does not address whether Yantatha duty to disclose to Plaintiffs.

B. Breach of Express Warranty

In Count Ill, Plaintiffs assert a claimrfdreach of express warranty. (Compl.
19 104-10.) The 2016 Owner’'s Manual states:

Yamaha Motor Corporation, UA&. hereby warrants that new
Yamaha Side x Sidenodels purchasddom an authorized
Yamaha Side x Side dealertime continental United States

will be free from defects in material and workmanship for the
period of time stated herein, subject to certain stated
limitations.

(Doc. No. 30-3 at 11-Gsee alsacCompl. 1 105.) The 2® Owner’s Manual further
states:

Yamaha Motor Corporation, 8.A. makes no other warranty
of any kind, expressed or impdie All implied warranties of
merchantability and fitness for a particular purpose which
exceed the obligations and time iisstated in this warranty
are hereby disclaimed by Yamalator Corporation, U.S.A.
and excluded from this warranty.

(1d.)
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Plaintiffs allege that Yamaha expressly warranted that the Class Vehicles were of
high quality and wowl work properly. Id.  105.) Plaintiffs further allege that Yamaha
expressly warranteithat the Class Vehicles would tfeee from defects in material and
workmanship.” [d. (citation omitted).) Plaintiffs Ege that Yamaha breached these
warranties by selling Class Vehicles with “knowadiator location problems” that “fail
prematurely and/or fail to function properly.td({ 106.) Plaintiffs further allege that
Yamaha's attempt to disclaim or limit tleeexpress warranties is unconscionable and
unenforceable because Yam&mawingly sold a defectivproduct and continues to
charge Class Members for relocating theatuds to the rear of the vehicldd.(f 108.)

Defendant argues that Plaintiffs’ clafior breach of express warranty should be
dismissed because Yamaha's limited express warranty only covers defects in material
and workmanship, not defectsdesign. (Def. Momo. at 13 Defendant argues that the
Complaint admits that the alleged defec defect in design begse Plaintiffs allege
that Krautkramer resolved the allegeslue by relocating the radiatoidd.] Defendant
also argues that Plaintiffs’ claim should dismissed because the Complaint does not
allege that Plaintiffs presented their vehidle¥amaha for warranty service or repairs.
(Id. at 14.) Defendant further argues ttiedre is no express warranty that the Class
Vehicles would be of high @ity and would work properlpecause Yamaha disclaimed
extra-contractual express warrantiekl. &t 15.) Moreover, Oendant argues that
Yamaha never made any affiation of fact or promise to Plaintiffs that the Class

Vehicles would be high qualitgnd would worlkproperly. (d. at 16.)
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Assuming all facts in Plairits’ Complaint to be truand construing all reasonable
inferences from those facts in the light miastorable to Plaintiffs, the Court concludes
that Plaintiffs have sufficientlpled enough facts tstate a claim to relief that is plausible
on its face.See Twomb|y550 U.S. at 570.

First, the Court concludes that Plaintifomplaint alleges sufficient facts, along
with the reasonable inferences from thosesfaonstrued in the light most favorable to
Plaintiffs, to plausibly clainthat the Radiator Defect manufacturing dect covered
by the express warranty. The Complaint alleges that the front-mounted radiators on the
Class Vehicles are “defectively desigraadl/or manufactured.” (Compl. fs&e also id
11 3, 61, 108.) The Complaialleges that the front-mounted radiators “frequently
become clogged with mud or debris whieing operated as intended, resulting in
inadequate cooling, overheated engined,@otentially catastrophic engine failure and
even fire.” (d.) The Complaint further alleges tfatlocation is actually necessitated
because of Defendant’s defective productd. {{ 108.) While Defendant notes that the
Complaint alleges that relocati of the radiator to a rear-mounted position resolved the

alleged issue, it does not follow that the gdlé defect is solely a defect in a desighhe

6 Defendant also points to Plaintiffs’ chaterization of the Radiator Defect as a
“design defect” in their opposition brie{Doc. No. 36 at 11.) However, the Court
concludes that the Complaint alleges facts sigffit to assert a manufacturing defect and,
thus, finds that such characterizati@ame not determinative at this staggee Alin v. Am.
Honda Motor Ca.Case No. 08-CV-4825 KSH, 20 WL 1372308, at *6 (D.N.J.

Mar. 31, 2010) (“At the pleading stage, whdine distinction between defect in design
and defect in materials or wananship is a matter of sentexs, and sufficient facts are
alleged to assert both, the defendant’s att@rization of the nature of the claim pre-
discovery should not control wther the complat survives.”).
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determination as to whether the Radiatordaefs a defect in design or a defect in
manufacturing is one better detened through discoverySee Persad v. Ford Motor
Co,, Case No. 17-CV-12599, 2018 WL 3428680*4 (E.D. Mich July 16, 20180)
(“Discovery is needed to determine whettler fumes are also &ming the compartment
due to defects in the manufacturing procegsasticular materials that were used in the
exhaust or HVAC systems.”Braden v. Tornier, In¢.Case No. 09-CV-5529 RJB, 2009
WL 3188075, at *3 (W.D. Weh. Sept. 30, 2009) (“Plaiffs properly point out that
whether a product’s defect was due ta#sign or manufacture is the sort of the
information that is gained idiscovery.”). At this stagin the litigation, the Court
concludes that the Complairtemes sufficient facts to plausy claim that the Radiator
Defect is a manufacturing defedwered by the express warranty.

Second, the Court concludes that PléisitComplaint alleges sufficient facts,
along with the reasonable inferences fritiose facts construed in the light most
favorable to Plaintiffs, to plausibly chaithat Plaintiffs fulfilled the purported
requirement to present Krautkramer’s vehiclé&tanaha for warranty service or repairs.
The Complaint alleges that Krautkramer braute vehicle to the dealer and purchased
an aftermarket radiator relocation kit frons lniealer to resolve the Radiator Defect.
(Compl. 11 33, 35.) The Complaint also géle that Krautkramer contacted Yamaha to
inquire about rebates and compensation femtw radiator and labor, but was ultimately
unsuccessful. 1d. 1 34.) Accepting these facts as trihe, Court concludes that Plaintiffs
have pled enough facts to plausibly cldimat Krautkramer presented his vehicle for

warranty service or repairs as purpolyeg@quired by the express warranty.
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Third, the Court concludes that Plaifgi Complaint has dfficiently pled the
unconscionability doctrine atithstage of the litigationPlaintiffs’ Complaint clearly
alleges that Yamaha'’s attempt to disclainiimit express warranties is unconscionable.
(Compl. 11 108-09.) “When it is claimed .[a] contract or any clause thereof may be
unconscionable the parties Bhme afforded a reasonablemortunity to present evidence
as to its commercial setting, purpose affdct to aid the court in making the
determination.” Minn. Stat. § 336.2-302. &adingly, to the extent the dismissal of
Count Il depends on a determination otanscionability, the Cotidefers a decision
regarding the applicability dhe unconscionability doctrinentil the parties have had the
opportunity to submievidence regarding the disclaimec@mmercial setting, purpose,
and effect.See In re Hardieplank Ber Cement Siding LitigCase No. 12-MD-2359,
2013 WL 3717743, at *8 (OMinn. July 15, 2013).

For the reasons discussed above, therClenies Defendant’s motion as to
Plaintiffs’ claim for breach of express warraninder Minnesota law. Because Plaintiffs
have voluntarily surrendered their claim byeach of express warranty under Indiana
law, the Court grants Defendanimotion as to Plaintiffstlaim for breach of express
warranty under Indiana law.

C. Breach of Implied Warranty

In Count 1V, Plaintiffs asseclaims for breach of implied warranty under Indiana
and Minnesota law. (Compl. 1 111-15.) Riffmallege that a warranty that the Class
Vehicles were in merchantaltendition is implied by law. Id. { 112.) Plaintiffs further

allege that the Class Vehicles were nanierchantable condition at the time of sale and
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are not fit for the ordinary purpose for whiali-terrain side-by-side vehicles are used.
(Id. 1 113.) In particular, Plaintiffs allegeatithe Class Vehicles are inherently defective
due to their front-mounted radiators thag arone to becoming clogged with mudid.)
Plaintiffs allege that Defendant was provideatice of these issuéy both informal and
formal complaints. I¢. 7 114.)

Defendant argues that Plaintiffs’ clainr fareach of implied warranty should be
dismissed for two reasons. First, Defendagues that Plaintiffs’ claims should be
dismissed because Yamaha disclaimedrgllied warranties of merchantability and
fitness. (Def. Memo. at 17-18.) Second, Deflent argues that the Class Vehicles were
merchantable and Plaintiffs are merely displeased ‘because they had to clean the radiators
more than theyxpected at the time of purchaseld.(19-20.)

An implied warranty of merchantability relgess that goods be “fit for the ordinary
purposes for which such goods are usdddigle v. Ford Motor Cq.713 F. Supp. 2d
822, 826 (D. Minn. 2010Smith v. Nexus RVs, LL.Case No. 3:17-cv-00815
DRL/MGG, 2020 WL 3403178, at *7 (N.D. Indune 19, 2020) (“Under Indiana Code
8§ 26-1-2-314(2)(c), an implied warranty of roleantability requires that the goods be fit
for the ordinary purposes farhich such goods are used.”An implied warranty of

merchantability is breached orslaowing that a “‘product idefective to a normal buyer
making ordinary use of the product.Thunander v. Uponor, Inc887 F. Supp. 2d 850,
860 (D. Minn. 2012) (quotin@riscoll v. Standard Hardware, Inc785 N.W.2d 805, 816

(Minn. Ct. App. 2010)).
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A “written implied warranty of merchantaity may be excludear modified by

using language that mentions ntentability and is conspicuous.Knotts v. Nissan N.
Am., Inc, 346 F. Supp. 3d 1310, 2B-22 (D. Minn. 2018) (ting Minn. Stat. § 336.2-
316(2));see also Indiana Farm Bume v. CNH Indus. Am., LLA30 N.E.3d 604, 611
(Ct. App. Ind. 2019). Imhis case, the Owner’'s Manualate, in a section entitled
“LIMITED WARRANTY,” that:

Yamaha Motor Corporation, 8.A. makes no other warranty

of any kind, expressed or impdie All implied warranties of

merchantability and fitness for a particular purpose which

exceed the obligations and time limstated in this warranty

are hereby disclaimed by Yamalator Corporation, U.S.A.

and excluded from this warranty.
(Doc. No. 30-2 at 11-6.Plaintiffs argue that Defendadid not disclaim implied
warranties because the Plaintiffs were praivided with the Ower’s Manual (which
contains the above-referenced languag®ey po purchasing their Class Vehicles and
because Yamaha's disclaimer is not suffidienonspicuous. (Pl. Opp. at 16-17.)
Plaintiffs also argue that Yamaha's disclaims unconscionable bause Plaintiffs did
not have the ability to negoteathe terms and Yamaha concealed the Radiator Defect.
(Id. at 18.)

Assuming all facts in Plairfts’ Complaint to be truand construing all reasonable

inferences from those facts in the light miastorable to Plaintiffs, the Court concludes

that Plaintiffs have sufficientlpled enough facts tstate a claim to relief that is plausible

on its face.See Twomb|y550 U.S. at 570.
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First, the Court concludes that Plaintiffave alleged sufficient facts to plausibly
plead that Defendant breachad implied warranty of mercheability. Plaintiffs allege
that Defendant concealed the Radiator Defeatt caused the Class Vehicles’ engines to
clog with mud, overheat, and prematurely we@ompl. § 3.) Plaintiffs allege that the
mud- or sand-clogged radiator interfevath McQueen and Krautkramer’s use and
enjoyment of the vehicle due to regular overheating. @ 21, 30.) Plaintiffs allege that
McQueen attempts to flush the radiator witestogs, but the radiator still overheats and
clogs. (d.) Plaintiffs allege that Krautkrameras forced to purchase an aftermarket
radiator relocation kit to resee the radiator issueld; 1 33.) Plaintiffs allege that, even
when Class Vehicles are used in areabout mud, the radiators are often unable to
operate as intended, causing thes€Mehicles’ engines to overheald. (f 53.)

Moreover, Plaintiffs allege that the Class Vehicles are intendee tsed for activities
such as mud bogging and for use on a walgety of rough terrains, including muddy
trails. (d. § 58.) Assuming thegacts to be true, antbnstruing all reasonable
inferences from those facts in the light miastorable to Plaintiffs, the Court concludes
that Plaintiffs have alleged facts that allthe Court to plausibly conclude that the
Defendant breached the implig@rranty of merchantability when it sold Class Vehicles
with the Radiator Defect.

Defendant’s reliance dRolaris Indus., Inc. v. McDonaJd.19 S.W.3d 331 (Tex.
Ct. App. 2003) is misplaced. Polaris, the plaintiff alleged that the jet skis’ lack of off-
throttle steering or maneuvering capabilitiesdered the jet skis unmerchantable and

unfit for their ordinary purposell9 S.W.3d at 335. Thetjskis, however, had safety-
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warning decals that warndkat the jet skis did not havedies and that they could not be
steered without applying throttléd. at 340. The Texas Court of Appeals noted that the
plaintiff “never averred that he got less thanat he paid for—just that he would have
paidmore for the safety features gfiven the opportunity.d. at 340 (emphasis in
original). Thus, the court held that the plif “got exactly what he paid for—a water
vehicle fit for recreational use.ld.

By contrast, Plaintiffs allege that thdid not get what they paid for when they
purchased the Class Vehicles. Plaintiffsgdi¢hat the Class Vehicles are intended for
use in mud bogging and for use on muddydraPlaintiffs allege that the Radiator
Defect renders the Class Vehicles unfit for ¢hparposes. Plaintiffs also allege that
Defendant did not provide anyarnings related to the Radiator Defect. Assuming these
facts to be true, as is appropriate at tragisf the Court concludes that Plaintiffs have
alleged a claim that i@€tually distinguishable frofolaris.

Second, the Court concludes thatiftiffs have sufttiently pled the
unconscionability doctrine atithstage of the litigation. Adiscussed above, Plaintiffs
clearly allege that Yamaha's attemptdisclaim warranties is unconscionabléCompl.
19108-09.) Plaintiffs allege that Defemtla warranty limitations are unenforceable
because Defendant kwongly sold a defective produwithout informing consumers

about the Radiator Defectld(  108.) At this stage, the Court finds that these

! While Plaintiffs’ allegations are contashender their claim for breach of express
warranty, Plaintiffs’ claim for breach of phed warranty incorporates these paragraphs
by reference. Id. 1 111.)
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allegations are sufficient for Plaiff§’ claim to surwe dismissal.See Knotts v. Nissan
N. Am., Inc.346 F. Supp. 3d 1310, 2B8-22 (D. Minn. 2018) (T]his Court permitted a
plaintiff's claim to proceed past the motiond®smiss stage, finding #t the plaintiff had
pleaded sufficient facts regand unconscionability. Notablyhe plaintiff had alleged
that the product failed due to a defeetilesign of which the manufacturer had
knowledge.”). Accordingly, to the extetiite dismissal of Count IV depends on a
determination of unconscionability, t®urt defers a decision regarding the
applicability of the unconsci@ibility doctrine until the parteehave had the opportunity
to submit evidence regardingetiisclaimer’s commercial setting, purpose, and effect.
See In re Hardieplank Ber Cement Siding Litig2013 WL 371743, at *8.

For the reasons discussed above, therGdenies Defendant’s motion as to
Plaintiffs’ claims for breach of implied warranty.

D. Unjust Enrichment

In Count VII, Plaintiffs assert claimsfanjust enrichment under Minnesota and
Indiana law. (Compl. 11 124-27.) To dsish a claim for unjust enrichment under
Minnesota law, a plaintiff must demonsgdthat another party knowingly received
something of value tarhich he was not entitled, and thlé circumstanceare such that
it would be unjust for that person to retain the benefichumacher v. Schumachég7
N.W.2d 725, 729 (Minn. Ct. pp. 2001). “[T]o ensure that unjust enrichment is not used
to reward a bad bargain, Minnesota cougtpuire proof that ‘a benefit was conferred
unknowingly or unwillingly.” Holmes v. Torgusqml F.3d 1251, 125@th Cir. 1994)

(quotingGalante v. Oz, In¢379 N.W.2d 723, 726 (Mn. Ct. App. 1986)).
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The Complaint alleges that Plaintifiscamembers of the Class conferred a benefit
on Defendant. (Compl. 1 125.) The Cdampt also alleges that Defendant had
knowledge that this benefit was conferred uponid. {126.) Finally, the Complaint
alleges that Defendant has been and continues to be unjustlyedraicine expense of
Plaintiffs, and its retention of thisenefit would be inequitableld( § 127.)

Defendant argues that Plaintiffs’ claifies unjust enrichmerghould be dismissed
because the Compid fails to allege that Defendaitiegally benefitted in any way.

(Def. Memo. at 23.) Defendant argues tRktintiffs cannot justify equitable relief
because the “only reasonable conclusion istti@purchase price of Plaintiffs’ Side by
Sides reflected the fact that the 2016 and 20a&dels still had the radiator in the front.”
(Id. at 24.) Finally, Defendant argues that Ri&s’ claims for unjst enrichment should
be dismissed because Plaintiffs haveadequate remedy at lawd. (at 24-25.)

Assuming all facts in Plairits’ Complaint to be truand construing all reasonable
inferences from those facts in the light miastorable to Plaintiffs, the Court concludes
that Plaintiffs have sufficientlpled enough facts tstate a claim to relief that is plausible
on its face.See Twomb|y550 U.S. at 570. Plaintiffs have alleged that Defendant
violated express and implied warranties. tifis stage, the Court concludes that the
Plaintiffs may pursue alternatitikeories at law and in equitysee Khoday v. Symantec
Corp., 858 F. Supp. 2d 1004, 10¢D. Minn. 2012) (holding that Plaintiffs could plead a
claim for unjust enrichment in the alternativielarty H. Segelbaum, Inc. v. MW Capital,
LLC, 763 F. Supp. 2d 875, 880 (D. Minn. 20089lding that, at the pleading stage, a

plaintiff was “permitted to purse alternative theories thabuld provide remedies at law
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and equity”). Because thedtitiffs’ alleged facts fulfl the elements of unjust
enrichment, the Court denies Defendant’sioroas to Plaintiffs’ unjust enrichment
claims.

CONCLUSION

For the reasons discussed above, the Gmuaid that Plaintiffs have failed to
allege sufficient facts toate a plausible claim for conan law fraud under Indiana law
and Minnesota law, a violation of the Iada Deceptive Consumer Sales Act, and a
violation of the Minnesota Bvention of Consumer Fraud Act. At this stage in the
litigation, the Court finds that Plaintiffs haedleged sufficient facts to state plausible
claims for breach of expressed warramgach of implied warranty, and unjust
enrichment. The Court notes, however, thasti@ival of claims athis stage does not
necessarily mean thete surviving claims will ultimatgl prevail on the merits. Rather,
the Court merely finds that Plaintiffs hapked sufficient facts, accepted as true, to
survive the motion talismiss stage.

ORDER

Based upon the foregoing, and thedjleecords, and proceedings her€in| S
HEREBY ORDERED that Defendant’s Motion tDismiss (Doc. No. [26]) is
GRANTED IN PART andDENIED IN PART consistent with the memorandum above
as follows:

1. The CourtGRANTS Defendant’s Motion to Disies regarding Plaintiffs’

claims for violation of the IndianBeceptive Consumer Sales Act (Count |);
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2. The CourtGRANTS Defendant’'s Motion to Disies regarding Plaintiffs’
claims for violation of théMlinnesota Prevention of Camsier Fraud Act (Count Il);

3. The CourtGRANTS Defendant’s Motion to Disiss regarding Plaintiffs’
claim for a breach of express warranty @nbhdiana law (Count IIl). The Court
DENIES Defendant’s Motion to Dismiss regandi Plaintiffs’ claim for a breach of
express warranty under Minnesota law;

4. The CourtDENIES Defendant’s Motion to Disms regarding Plaintiffs’
claims for a breach of inipd warranty (Count IV);

5. The CourtGRANTS Defendant’s Motion to Disms regarding Plaintiffs’
claims for common law fraud (Count V);

6. The CourtGRANT S Defendant’s Motion to Disms regarding Plaintiffs’
claims for breach of the tijuof good faith and faidealing (Count VI); and

7. The CourtDENIES Defendant’s Motion to Disms regarding Plaintiffs’
claims for unjust enchment (Count VII).

Dated: September 21020 s/DonovaiWV. Frank

DONOVAN W. FRANK
United States District Judge
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