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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Anuj Thapa
Case N019-cv-2568(TNL)
Plaintiff,
V. ORDER

St. Cloud Orthopedic Associates, Ltd., and
CentraCare Health System

Defendant.

Brandon Thompson, Ciresi Conlin LLP, 225 So8tkth Street, Suite 4600, Minneapolis,
MN 55402(for Plaintiff); and

Cecilie M. Loidolt, Arthur Chapman Kettering, Smetak & Pikald&.A. 81 South Ninth
Street, Suite 500, Minneapolis, MN 554@fbr DefendanCentraCare Health Systém

This matters before the Court on Defendant CentraCare Health System’srMotio
for Judgement on the Pleadings (ECF No.&%) Plaintiff’'s Motion for Leave to Amend
Complaint. (ECF No. 46)he parties have consented to this Court’s jurisdiction potsua
to 28 U.S.C8 636(c) and Fed. R. Civ. P. 73. (ECF No. 20). The Court has reviewled a
considered all papers filed in connection with the motion. Basdte filings, record, and
pleadings in this matter, the Court will deny the mofamjudgment on the pleadings as

moot and grant the motion for leave to amend

! Different counsel represented CentraCare Health System aininéntt motions were briefed and argued.
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. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

In January 2017, Plaintiff was injureldiring ax indoor soccegame. (ECF No. 1,

p. 4). He was taken by ambulance to St. Cloud Hospital, whichngsaand operated by
CentraCare Health (“CCH")Id., pp. 2, 4). Because imaging showed that Plaitgifeft

leg was severely fractured, the-oall orthopedic surgeon, Dr. Chad Holien, was brought
in to evaluate Plaintiff.1d., p. 4). Dr. Holien is affiliated with St. Cloud Orthopedic
Associates, Ltd. (“SCOA")Id., p. 2).Heperformed surgery on Plaintiff that eveninigl.

p. 4). Dr. Holien was assisted by physician’s assistant Willissolik&, who was affiliated
with SCOA. (d., pp. 2 4).

Following surgery, Plaintiff experienced severe pain in his logfetdg, numbness,

a burning sensation, and reduced contraction of his mudde$.(@). He was discharged
the nextevening and told to call a doctor if his symptoms became wddsg.A CCH
employeesxamined Plaintiff before dischargéd.j.

Approximately six days later, Plaintiff returned to St. Cloud pita$ because his
symptoms hadot improved, and he could no longer bear the phir). @ second SCOA
orthopedic surgeon operated on Plaintiff and discovered thaadhexperienced “acute
compartment syndrome.ld., p. 5). Plaintiff has since had more than 20 surgeries and has
suffered “severe, disabling, permanent damage to his left lih)” (

Plaintiff alleges that CCH is “vicariously liable for any negligeredical care that
its agents, employees, partners, or shareholders provided to [hilah&hwas a patient at
St. Cloud Hbspital.” (d., p. 3). He further alleges that CCH is vicariously liable for any

negligent care provided by Dr. Holien and Paschke bethageereostensible agents of
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CCH. (d.). In support of these allegations, Plaintiff notes that CCH had the@ighntrol
the means and manner of the performance of Dr. Holien and Paschkelledihe mode
of payment to both individuals; furnished the material, toolgpkses and equipment that
both individuals used to care for patients; controlled the ges1of St. Cloud Hospital;
and had the right to terminate both individuals’ privileges to pcacat the St. Cloud
Hospital. (d.).

CCH answered the complaint. It then moved for judgment on the plsadihg
matter was argued and taken under advisement on April 15, @028ypril 24, 2020,
Plaintiff moved for leave to amend his complaint. (ECF No. 46).

Plaintiff's proposedamended complaint contains additional allegations in stippor
of hisvicarious liability claimsWith regard to his respondeat superior claim, he alleges
that CCH has the right to determine what patients Dr. Holien asdhRa tregtwhat
procedures and care Dr. Holien and Paschke may provide; thaukehy which hose
individuals perform those procedures; when to “summothi iar emergency care; what
“facts, medical history, circumstances, test results, dvat dietails Dr. Holien may discuss
with a patient;” what imaging is performed before Dr. Holien and Pasichkt a patient;
and what quality control and other surgical safety proceduresrihsifollow. (ECF No.
50, pp. 2622). CCH also provides operating suites and recovery rdwatidr. Holien and
Paschkeise to treat patiengsd controls the compensatimodel by which both providers
are paid. (ECF No. 50, p. 223.

Regarding the apparent authority claim, Plairgiféges that CCH represented that

a patient could obtain emergency services at trauma care at & Hospital; that
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CCH referred to the emergency care provided at the hospital aseglpvi@CH’'s own
orthopedic specialists; that CCH did not inform patientsitiveas not responsible for any
negligent actions of physicians or physician assistantading emergency orthopedic
care; and that CCH required Plaintiff to sign a form before syithat was entitled “St.
Cloud Hospital Consent for Surgery and/or Invasive Procedund’ttzat did not inform
Plaintiff that Dr. Holien was not an employee of the St. Cloud HdsgE&F No. 50, p.
24-25).Plaintiff also alleges that he relied on CCH’s endorsement aioimpetency, care,
and experience of Dr. Holien and Paschke, . 26).Finally, he alleges that CCH listed
both providers on its website, either und€@ut Physician Assistarifeam” or “Our
Doctors.” (ECF No. 50, pp. 286).

CCH opposed the motion to amend. The Court heard arguméhatonotion on
May 14, 2020. The Court took the matter under advisement followmgdnclusion of
that hearing.
.  ANALYSIS

Once 21 days have passed after service of a responsive gleadmarty “may
amend its pleading only with the opposing party’s writtensent or the court’s leave.”
Fed. R. Civ. P. 15(a)(2). “Although leave to amend ‘shafréely given when justice so
requires,’'seeFed. R. Civ. P. 15(a), plaintiffs do not have an absolute or autongdtt to
amend.”United States ex rel. Lee v. Fairview Health S$43 F.3d 748, 749 (8th Cir.
2005) (citingMeehan v. United Consumers Club Franchising Cogd2 F.3d909, 913
(8th Cir. 2002)). The Court may deny a party’s request for leamenend only “if there

are compelling reasons such as undue delay, bad faith, or dilatowe ymepeated failure
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to cure deficiencies by amendments previously allowed, undejedie to the non
moving party, or futility of the amendmenReuter v. Jax Ltd., Inc711 F.3d 918, 922
(8th Cir. 2013) (quotingsherman v. Winco Fireworks, In&32 F.3d 709, 715 (8th Cir.
2008)). “[A] motion to amend should be denied on the merits ‘dnityasserts clearly
frivolous claims or defenses.Becker v. Univ. of Nebraska at Omai81 F.3d 904, 908
(8th Cir. 1999) (quotingsamma10 Plastics, Inc. v. American President Lines, L32
F.3d 1244, 1255 (8th Cir. 1994)). In generaftions fa leave to amend under Rule 15
may only be denied in “limited circumstanceR8berson v. Hayti Police Dep241 F.3d
992, 995 (8th Cir. 2001).
A. Undue Delay

CCH first argues that Plaintiff's motion will cause undisday In a motionfor
leaveto amend under Rule 15, undue delay alone “is insufficient to éeng ko amend a
complaint.”IBEW Local 98 Pension Fund v. Best Buy Co.,, 1826 F.R.D. 513, 527 (D.
Minn. 2018) Leave to amend may only be denied if the delay results in yom&udice to
the nommoving party.ld. Here, theprimary prejudiceidentified byCCH s the fact that it
already filed and argued a motion for judgment on the pleadingshwlecontendshould
be considered beforthe motion for leave to amend. CCH also argues that it is prejudiced
by having to incur the time and expense to respond to the nfotitgave to amend while
the motion to dismiss is pending.

CCH's reasoning isinavailing To begin, the general rule is thaiurts should
decide motions for leave to amend befoRule 12 motions. Subramanian v. Tata

Consultancy Servs. Ltd2018 WL 8754121, at *1 (D. Minn. Aug. 6, 2018). CCldims
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thatthis case is an exceptitmthat rule, citing td°latte Valley WyaBraskaBeet Growers
Assn. v. Imperial Sugar GdlOO Fed App’x 717(10th Cir. 2004) and severalhercases

in this district that rely ont. In Platte Valley the Tenth Circuit held that, by waiting
move for leave to amendhtil afterargument®na motion b dismissvere completedhe
plaintiff acted with undue delayd. at 720. CCH suggests the same logic should apply
here.

There are important differences between this casd&ite Valley In particulay
the motion to amend iRlatte Valleywas broughfollowing the conclusion of arguments
in a Rule 12(b)(6) motion, which in the Court’s experience, iscally litigated and
resolved before the pretrial scheduling conference is condantkd pretrial scheduling
order is issued. Here, in contra@CHmoved for judgment on the pleading®re thara
monthafter the Court issued its pretrial scheduling oated set a May 1, 2020 deadline
for motions to amendECF No. 17p. 3. The Court cannot conclude that Plaintiff acted
with undue delay by bringing a motion that was timely undeiGburt’'s own orders.

As a result, any prejudice that CQtassuffered ispartly of its own doing.The
arguments that CCH made in its Rule 12(c) motion could easilydemreraised in a Rule
12(b)(6) motion, which would have been hebefiore the pretrial schedulirggpnference
Instead, CCH chose to file a Rule 12(c) motion knowing that thet Gad already given
Plaintiff until May 1 to move for leave to amend.

Furthermorefor the reasons discussed below, CCH has not demonstrateithibiat e
of the challenged claims s®deficient that there is no set of facts tR&tintiff could plead

to establish a plausible claim for reliéfs a result, were the Court to grant the motion for
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judgment on the pleadingthe Court wouldstill either dismiss the complaint without
prejudice (thus providing Plaintiff an opportunity to refile thds&as) or provide Plaintiff
the opportunity to repleatthose clansso that thanatter could be decidazh the merits.
SeePhysician Specialty Pharmacy, LLC v. Prime Therapeutics,, IN@ 18cv-1044,
2019 WL 1748718, at *2 (D. Minn. Apr. 19, 2019) (explaining that ibismon for courts
to provide &least onepportunity to replead in order to address deficiencies identified
decision granting motion to dismis#)s a result, CCH will have suffered no prejudice by
the Court considering the motion for leave to amend fasthat motion would still need
to be considered and argued regardless of how the @egitled the Rule 12(c) motion.

Finally, the Court notes that, while the timing of the plaintiff'stimo in Platte
Valleywasthe primary reasothatcourt denied the motion for leave to amend,dbert
also considered the fact that tinetion suffered from other deficiencies, including failure
to meet and confer and failure to provide a copy of the proposedlatheamplaint. 100
Fed. App’x at 720. Plaintiff's motion does not suffer fromsinaeficiencies. This further
weighs in favor of the motiofor leave toamend.

For the reasons set forth above, CCH has failed to establish thfétried prejudice
from the motion for leave to amend. As a resultGbeartwill not deny the motion on the
grounds that it would cause undue delay.

B. Futility

CCH also asks the Court to deny the motion to amend on the grthatdt is futile.

A motion for leave to amend a pleading is futile when the amepléading would not be

able to withstand a motion to dismiss unBederal Rule of Civil Procedure 12(b)(Butz
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v. Nelson 601 F.3d 842, 850 (8th Cir. 201@).deciding a Rule 12(b)(6) motion, a court
accepts as true all weglleaded factual allegations and then determines “whether they
plausibly give rise to an entitlement to reliehshcroft v. Igbal556 U.S. 662, 680 (2009).
In doing so, the court must draw reasonable inferencéseimplaintiff's favor.Zink v.
Lombardi 783 F.3d 1089, 1098 (8th Cir. 2015) (citation omitted). “To suraiagotion to
dismiss, a complaint must contain sufficient factual matteeated as true, to state a claim
to relief that is plausible on its faceSletten & Brettin Orthodontics v. Cont'l Cas. Co.
782 F.3d 931, 934 (8th Cir. 2015) (citation and internabtgtions omitted). Facial
plausibility of a claim exists “when the plaintiff pleads fattcontent that allows the court
to draw the reasonable inference that the defendant is liable forigbenaiuct alleged.”
Igbal, 556 U.S. at 678 (citinfwombly 550 U.S. at 555). Although a sufficient complaint
need not be detailed, it must contain “[flactual allegationgnough to raise a right to
relief above the speculative levelTwombly 550 U.S. at 555 (citation omitted).
Complaints are insufficient if they contain “naked assertionsideof further factual
enhancementlgbal, 556 U.S. at 678 (citinfwombly 550 U.S. at 557) (internal quotation
marks omitted).
1. Respondeat Superior Claim

CCH firstarguegherespondeat superior claim futile. Because this is a diversity
case, the Court appliddinnesota substantive law tesole this disputeSletten 782 F.3d
at 934.Determining whether a person is an employee or independeinacior is based
on several factors, most notably: “(1) The right to control the meaadsmanner of

performance; (2) the mode of payment; (3) the furnishing of materialots; t@!) the
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control of the premises where the work is done; and (5) the right of the eenpioy
discharge.”Guhlke v. Roberts Truck Line$28 N.W.2d 324, 326 (Minn. 1964). CCH
argues that this claim fails because Plaintiff has allegedt@git providedDr. Holien and
Pasclhe privileges to practice at the St. Cloud Hospital.

The Court disagrees. It is true thathile considering a claim for negligent
credentialing, the Minnesota Supreme Court stated the grantingmitdigrivileges was
“normally” insufficient to establish an employer/employee relationslapwéen the
provider and hospitaGee Larson v. Wasemillef38 N.W.2d 300, 302 (Minn. 200 But
the Minnesota Supreme Court did rwmtld that by grantng hospital privilegesto a
provider, a jury wasategorically pecluded from finding a provider to be an employee of
the hospital under the doctrine of respondeat sup&es.id Insteadas one other Judge
has already done in this Distrithe Courtmuststill consider theemainingfactorsset
forth aboveto determine whether it is plausible for a factfinder to deternane
employee/employer relationship exisBee Damgaard v. Avera HealthO8 F. Supp. 3d
689, 69697 (D. Minn. 2015) ¢onsidering othefactors, including employment contract,
compensation, termination policy, and fact that hospitaldiptevider on its website to
determine if provider was employeén this casePlaintiff has alleged sufficient facts to
establisha plausible employezmployee relationship between CCH and the two providers.

First, regardinghe means and manner of the providers’ performance, Plaintiff has
alleged thatCCHdetermined1) what imaging was performéar the providers; (2) what
procedures and patient cahey could provide; (3) howheir patients were prepared for

surgery; and (4) what policies and procedures the providers mlost.fS8lecond, as to the
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manner of paymenklaintiff has alleged that CCH mayedthe compensation model by
which Dr. Holien andPaschke are paid and that CCH was responsiblalfimg patients
for thetools, equipment, medication and suppliies both providerased. Third, regarding
the furnishing of material or tools, Plaintiff has alleged that CCHrdatees what tools
and naterials to provide for use in surgery and provides the operating romiaging
machinery, monitoring devices, operating tables and other raquip necessary for
surgery. Finally, Plaintiff haalleged that CCH controls the premise where the work is
doneby retainingthe right to controWwhich providers may enter and use the hospital.

It is true that, even as pled in the amended complaint, not akk éh¢torsset forth
abovesupportthe existence of aemployer/employee relationship. Plaintiff has, ot
instance,alleged that CCH has the right to terminate either provider from I8udC
Orthopedic Associates. But no factor instanalysis is dispositive Damgaard 108 F.
Supp. 3d at 697And at this stage of litigation, the Couréed onlyconcludethe facts
alleged establish plausibleclaim for relief Sletten 782 F.3d at 934. Here, Plaintiff has
pled sufficient factdo establistthat four of five factorsupport a employer/employee
relationship At this stage of litigation, that is sufficient for the Cototconclude that
Plaintiff has alleged a plausible respondeat supelaam. The motionfor leave toamend
Is thereforenot futile with regard to this claim

2. Ostensible Agency Clan

CCH argues the motion for leave to ameéndlso futile with regard to Plaintiff's

apparent authority clainThe doctrine of vicarious liability makés principalliable for

the act of an agent committed in the course and within the sfdpe agency and not for

10
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a purpose personal to the agér@emrad v. Edina Realty, In@193 N.W.2d 528, 535
(Minn. 1992) An agent can bind a principal if it has apparent autgobuluth Herald &
News Tribuner. Plymouth Optical Cel176 N.W.2d 552, 555 (Minn. 1970).

The Minnesota Supreme Court has never considered whethepitahosuld be
vicariously liable for the alleged negligence of a health canageounder the doctrine of
apparent authority. The Minnesota Court of Appeals, howéas held a hospital cée
held vicariously liable for a physician’s acts only if the phigsids an employee of the
hospital. Popovich v. Allina Health SysNo. A181987, 2019 WL 3000755, &B-*4
(Minn. App. July 8, 2019)ev. grantedMinn. Sept. 25, 2019). The Minnesotap&eme
Courthas granted review of that decisidah. It is not clear when the Minnesota Supreme
Court will issue its decision.

a. The Minnesota Supreme Court is likely to recogniz®Iaintiff's
ostensibleagencyclaim

When the state’s highest court has not addressed the questsueafederal courts
are bound to apply the rule that the s&tsighest court would likely applZassello v.
Allegiant Bank 288 F.3d 339, 340 (8th Cir. 200Bederal courtgre not bound byhe
decisions of intermediate appellate coufisavelers Prop. Cas. Ins. Co. of Am. v. Nat
Union Ins. Co. of Pittsburg, Pa621 F.3d 697, 707 (8th Cir. 2010). This is an important
distinction in a case like this.

The Minnesota Supreme Courtle state’s highest court and the Minnesota Court
of Appeals is the state’s intermediate appellate céwsrthe Popovichcourt specifically

noted, the Minnesota Court of Appeals is an ecmrecting court that is bound by its

11
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published decisions. 2019 WL 3000755, atFhus, thePopovichcouit based its decision
in significant parton the factthatthe Minnesota Court of Appeatseviously held in a
published decisiofand several unpublished decisiotigt hospitals were not vicariously
liable for the negligent acts of n@mployee physiciansd. at *3-*4 (citing McElwain v.
Van Beek447 N.W.2d 442 (Minn. App. 1989¢v. deniedMinn. Dec. 20, 1989)). This
result was consistent with the Minnesota Court of Appeals’ mandatehwhaves it
“without authority to change the lawld. at *4 (citingLake George Park, L.L.C. v. IBM
Mid-Am. Emps. Fed. Credit Uniprb76 N.W.2d 463, 466 (Minn. App. 1998gy.
denied(Minn. June 17, 1998) Thus, true to its mandate as an eworrecting court, the
Popovichcourt restraineds decisiornto the established precedent before it.

And just as th€opovichcourt was restrained by its mandakes ICourt must apply
the rule that it believes the Minnesota Supreme Court would .&pgtyCassel|®88 F.3d
at 340. The Minnesota Supreme Casirtot bound by the decisions of the Minnesota Court
of AppealsIt alsohas the authority to extend or modify the common Bee Lake v. Wal
Mart Stores, InG.582 N.W.2d 231, 233 (Minn. 1998)This court has the power to
recognize and abolish common law doctrined¥hendetermining whether the existing
common law shoulthe changed or extended, the Minnesota Supreme Court wildeonsi
if such change is necessary in light of evolving societal dgondiand in order for persons
to protect and enforceffectively their legal rightsld. at 234(citing Tuttle v. Buck119
N.W. 946, 947 (Minn. 1909))it will ultimately be the Minnesota Supreme Court’s

prerogative to consider other possible factors when decidindiaavfthe precedent upon

12
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which thePopovichcourt based its decisiognAgainst this backdrop, the question fhe
Court is whether the Minnesota Supreme Court will extendiegistinnesota common
law to makeit possible forhospitalsto bevicariously liable for the negligent acts of Aon
employee physiciansin this case, for the reasonelow, the Court concludethe
Minnesota Supreme Court is likely to modify the common law to ppesuah lawsuits

To begin, when assessing any change to the common law, thesiliargupreme
Court looks to the law of other statdéd. Nearly every state to consider the issue has
declined to exempt hospitals from liability under the doctrihnapparent authoritySee
Estate of Cordero ex rel. Cordero v. Christ Hosgb8 A.2d 101, 105 (N.J. App. Div.
2008).As a result,ie Minnesoté&Supreme Court, as it has done before, is likely to “join
the majority of jurisdictions” and hold that hospitals ntefiable under the doctrine of
vicariousliability. See Lake582 N.W.2d at 235 (recognizing tort of invasion of privacy
largely because Minnesota was one of only three stati¢e recognize this torin either
common law or state statute). This alaoelld bereason for the Court to conclude the
Minnesota Supreme Court will take a different approach in decRipovich

But in addition, the extension of common law that Plaintiff proposenodest
jurisprudentially because the Minnesota Supreme Court has inog cognized the

generaldoctrine of apparent authoritgee Larson v. Great Northern Railway C&33

2In addition to the factors outlined irakeor Tuttle, the Minnesota Supreme Court could also look to the magnitude
of impact caused by any change to stare decisis; extent ofceelimnprior case lavgoundnessf precedential legal
reasoning; consistenayith comparable legal doctrinerosion of the basefor prior decisions; clarityn, and the
temporal length of, any trenf@wvoring thecontending schools of legal thouglind comparison of the utility in
maintaining laws that provide predictability in orderpersorsto plantheirmost importanaffairs in advance, versus
perpetuating harms that stem from cases that may have beenydeaigled.

3 Of course, should the Minnesota Supreme Court decide othetinsEpurt expects the parties to work together to
arrange for the orderly dismissal of tilaim.

13
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N.W. 867 (Minn.1911) It has applied the doctrine in seves#therindustries, including
railroadsjd., insurancelNehring v. Bast1l03 N.W.2d 368, 371 (Minn. 1960), and fertilizer.
Lindstrom v. Minn. Liquid Fertilizer Cp119 N.W.2d 855, 862 (Minn. 1963) hasalso
applied that doctringn actions sounding in torErye v. Andersom80 N.W2d 593 (1957).
The Court has little reason to expect ttet Minnesota Supreme Court will recognize an
exception in the case of hospitals, particularly in light of the tfeatt the overwhelming
majority of the jurisdictions to have considered the issue Hagkned to adopt such an
exception.

Furthermore there is strong argument thtite elimination of thisexception is
particularly importangiven the unique dynamics of the paal-physician relationship
Theapparent authority doctrine is imposed by equitis created to protect third parties
from the unauthorized acts of an apparent agedtm. Jur. 2d Agency § 74 patient
taken to a hospital, particularly in an emergency setting, isseeking care from a
particular physician. Instead, the patienalying onthe hospital to provide the necessary
staff, facilities, and materiate ensure the patient receives proper treatment, andt fisst
reasonable for the patient to assume that when taken toitahdbp doctors and staff who
see the patient are acting on behalf of the hos@@td. Mduba v. Benedictine Hqsp2
A.D. 2d 450, 453N.Y. App. Div. 1976).The patientseeking emergency mied| care
should not be expected untangle the labyrinthian system wher#hie treating physician
and other care providers have signed a contract with thgitdlothat makes the
independent contrac®mMor should the patient be expecteetquire of the physiciaar

provider'semployment status before receiving care at a hospital, so éhpatient may

14
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considemwhether thastatuswould inhibit his or her ability to recover fahe physiciars
negligent acts

The Court acknowledges that the Minnesota Court of Appealsatiagteda
different position. But the Minnesota Court of Appeaésexercising propedisciplineas
an errorcorrecting court that had already issued a published decisitreanatter. Tis
Court must approach the issue from the perspective oMtheesota Supreme Court.
Given the fact that most jurisdictions to have considered ttiemniave declined to adopt
an exception tdhe apparent authority doctrine in the context of the hospitaligeo
relationship, the Minnesota Supreme Court’'s broad applicatiomechpparent authority
doctrine elsewhereand the uniqueomplexitiesof the health care industry, this Court
concludes the Minnesota Supreme Court will recognize thapitats may be held
vicariously liable for the negligent acts of health care provideng. Court therefore
respectfullydeclines to deny the motion for leave to amend on the grounddithvagsota
has not recognized such a claim in the hospitavider context.

b. Plaintiff has pled sufficient facts to estabkh a plausible
ostensible agency claim

CCH contends that even if the Minnesota Supreme Courieapipé doctrine of
apparent authority to hospitals, Plaintiff has still failed togallsufficient facts to support
a plausible claim for relief. The Court expects the MinnesotaeBup Court would look
to other states’ approaches in determining the appropriate standalehtban apparent

authority claim in this contexfee Lake582 N.W.2d at 233.

15
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States have taken many different approaceme have held that a hospital may
be liable so long as a patient could reasonably assume thatioa wWas an eployee of
the hospitalSeeBynum v. Magnol25 F. Supp. 2d 1249, 1265 (D. Haw. 2000) (citing to
Wisconsin and lllinois law). In thos&tates patients are entitled to assume that doctors
working at a hospital, particularly in the emergency roomearployees of the hospital.
Id. No express representation by the hospital is requote@ther jurisdictions, however,
require that a plaintiff establish that “(1) he/she had a reasobelx¢ that physician was
[an] agent/employee of the hospital, (2) the belief was generatedrbg affirmative act
of the hospital or physician, and (3) the patient justifiably detie the representation of
authority.” Id. (citing Texas and Connecticut law). In this case, the Court retetknide
what standard the Minnesota Supreme Court is likely to adopterUsither standard,
Plaintiff has pled sufficient facts to establish a plausiblercfar relief.

The first standard is easily satisfied. Plaintiff has allegedbatvas taken to a
hospital, where he was treated by both providers and providedtification that either
provider was not an employee of the hospital. His assumptiorbétia providerswho
were caring for patients in the hospitalere employees of the hospital was therefore
reasonableSee id As to the second standard, Plaintiff has alleged that he relidieon t
hospital to assign him a provider; that he relied on CCH’s endergenh the skills and
competence of the provider assigned to him; and thatdlief was generated by the
affirmative acts of CCH, including the fact that CCH had representtt toublic that it
provided emergency room services and referred to the two providerasmembers of

“Our Physician Assistant Team,”CentraCare’s orthopedics specialists” and “Our

16
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Doctors.”(ECF No. 50, pp. 226).1t is plausible for a factfinder to conclude tRéintiff's
reliance on these representatiar@sreasonable and justifie@ihe allegations in Plaintiff’s
proposed amended complaint satisfy the second standard as well

Put another @y, because Plaintifhas demonstrated that Hmok[ed] to the
hospital, as opposed to the individual practitionemprwvide competent medical care,”
Plaintiff has alleged sufficient facts to establish a plausiyb@ent authority clainClark
v. Souliview Hosp.628 N.E.2d 46, 53 (Oh. 1994ge also Simmons v. Tuomey Reg’l Med.
Ctr., 533 S.E.2d 312, 320 (2000) (explaining that @ark approach would likely e
followed by the many other courts using the apparent agencgagbpin this setting?)
For the forgoing reasondhe Court willgrant Plaintiff's motion for leave to amerahd
denyCCH'’s motion for judgment on the pleadirgsmoot.
II. ORDER

Based on the foregoing, and all the files, records, and proceedings, KEAS
HEREBY ORDERED that:

1. Defendant CentraCare Health System’s Motion for Judgement oRIdaelings
(ECF No. 27) iDENIED as moot.

2. Plaintiff's Motion for Leave to Amend Complaint (ECF No. 46\ ARANTED.
Plaintiff shall file his amended complaint within 14 days of tagethis Order is
filed.

3. The partial stay of discovery ordered by the Court on April 15, 2020 (ECF No. 45)
is VACATED.

4. All prior consistent orders remain in full force and effect.
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5. Failure to comply with any provision of this Order or awtyer priorconsistent
order shall subject the nartomplying party, nortomplying counsel and/or the
party such counsel represents to any and all appropriate reysghetions and the
like, including without limitation: assessment of costs,diaad attorneys’ feesd
disbursements; waiver of rights to object; exclusion or limmabf witnesses,
testimony, exhibits, and other evidence; striking of pleadiogsplete or partial
dismissal with prejudice; entry of whole or partial default judgt; and/or any
otherrelief that this Court may from time to time deem appropriate.

Date:July 7, 2020 s/ Tony N. Leung
Tony N. Leung
United States Magistrate Judge
District of Minnesota

Thapa v. St. Cloud Orthopedic
Associates, Ltdet al.
Case N019-cv-2568(TNL)
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