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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

Victor B. Perkins Case N019-cv-2663SRN-ECW
Plaintiff,

ORDER ADOPTING ORDER AND

V. REPORT AND RECOMMENDATION

Dr. Jack Daniels and Dr. Dionne Hart

Defendars.

Victor B. Perkins, Reg. No. 087889, FMGRochester, P.O. Box 4000, Rochester, MN
559034000 Pro Se.

Ana H. Voss, United States Attorney’s Office, 300 S. 4thSe. 600, Minneapolis, MN
55415, forDefendants.

SUSAN RICHARD NELSON, United States District Judge

This matter is before the Court Biaintiff Victor B. Perkins’Objectiors [Doc. No.
21] and Amended Objections [Doc. No. 28Jthe Order and Report and Recommendation
(“Order andR&R”) of Magistrate Judge Elizabeth Cowan WrighatedJuly 13, 2020
[Doc. No. 17]. In the Order andR&R, MagistrateJudge Wright recommendedhat
Plaintiff's official capacity claims be dismissed withqarejudice for lack of jurisdiction,
that his Fourth Amendment claims be dismissed with pregydind that several motions

be denied. (Order & R&R at 1611)

! Magistrate Judge Wright recommended that the followimgtions be denied:
Perkins’ Motion for Summary Judgment Due to the Lack atévial Facts in Defense of
Complaint and MotioPursuant to Rule %6) of the Federal Rules of Civil Procedure [Doc.
No. 3]; Motion for Summary Judgment Due to the Neglect and/orreatuRespond to
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For the reasons set forth below, the Court affirms and adopts the OddR& B

overrules Jackson’s Objecti®mand Amended Objectionasnd denies his motions.
l. BACKGROUND

Plaintiff is a civil detainee at the Federal Medical Center in Rochégdtanesota
(“FMC-Rochester”).In October 2019, hiled this civil rights action pursuant to 42 U.S.C.
8§ 1983 againsDrs. Jack Daniels and Dionne Hart, psychiatrists at FR&Chester
(Compl. [Doc. No. 1].) Perkins alleges that the doctors are forcing hiakéodertain
medication without a court order, in violation of his due pesaights. (Am. Compl. [Doc.
No. 7] at 1-2.) Along with the Complaint, Perkins filed a motion to proceed imé#or
pauperis (“IFP) [Doc. No. 2]. Shortly thereafter, he filed three summagyrjadt motions
[Doc. Nos. 3, 4, 5]. In March 2020, Perkins filed the Amended Complaint.

A. Order and R&R

In the Order and R&R, Magistrate Judge Wrifjhdt observed that the filing of
Perkins’ Amended Complaint rendered his thteenpending motions for summary
judgment [Doc. Nos. 3, 4, 5] mqads they were based on the allegations in hggnai
complaint (Order & R&R at 2 n.1) (citin(ay-Leshian-Bisexual-Transgender Pride/Twin
Cities v. Minneapolis Park & Recreation Bd., No. 1Gcv-2579 (JRT/JJG), 2011 WL

1300381, at *2 (D. Minn. Apr. 4, 2011§finding that amended complaint makes moot

Motion Pursuant to Rules 55(b)(2) and 12(a)(4)(A) of the Federal RulagibPtdcedure
[Doc. No. 4}; Motion for Summary Judgment as a Matter of Default to Respond tb Civ
Action Litigation Pursuant to Rules 12(a)(1) and 55(b)(2) of th€i#¥R [Doc. No. 5];
Motion for Summary Judgment Due to the Neglect and Failure tpdRdsto Amended
Complaint Pursudno Rule 55(b)(1) of the Federal Rules of Civil Procedure [Doc. No.
11]; andMotion for an Immediate Adjudication [Doc. No. 14].
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summary judgment motion aimed at original complaint) (interntdtions omitted).
Accordingly, she recommended the denial of those motiids.

After filing the Amended Complaint, Perkins filddbo additional motions: the
Fourth Motion for Summary Judgment [Doc. Nd], and the Immediate Adjudication
Motion [Doc. No.14]. Because the Immediate Adjudication Motion referred to Federal
Rule of Civil Procedure 56 and requested the imposition oldiate damages, Magistrate
Judge Wright construed it as another summary judgmetion (Order & R&R at 45.)

1. IFP Application

In connection with Perkins’ IFP application, Magistrate JudggNhVreviewed the
AmendedComplaint pursuant to 28 U.S.C. § 19b5determine if the pleading stated a
claim on which relief may be grantedd.(at 5-6.) In addition, she reviewed it pursuant
to Federal Rule of Civil Procedure 12(h)(3)determinewhether the Court has subject
matter jurisdiction. I@. at 6.) If subject matter jurisdiction is lacking over portionarof
action, Magistrate Judge Wright noted that courts routinalgnids the affected claims
(Id.) (citing Chernin v. United States, 149 F.3d 805, 8134 (8th Cir. 1998)Inre Polaris
Mktg., Sales Practices, and Prod. Liab. Litig., 364 F. Supp. 3d 976, 9824 (D. Minn.
2019).

Reviewing Perkins’ officiatapacity claims against Defendants, Magistrate Judge
Wright found that the Court lacks subject matter jurisdiction olesé claimsiue to
sovereign immunity. 1¢. at 7) (citations omitted). Accordingly, she recommended that

Plaintiff's official-capacity claims be dismissed without prejudice for lack of juoisdi.

(1d.)



In addition,because the Fourteenth Amendment’s Due Processe®adisected at
state action, it does not apply to federal action taken by feof@i@hls, (d. at 7-8) (citing
CFMOTO Powersports, Inc. v. United Sates, 780 F. Supp. 2d 869, 874 n.5 (D. Minn.
2011); Mickelson v. Holinka, No. 06¢cv-0995 (JNE/SRN), 2007 WL 551520, at *5 (D.
Minn. Feb. 20, 2007)Magistrate Judge Wright recommended that Plaintiff's Fouttteen
Amendment due process claims be dismisqéd. at 8.) Moreover because repleading
could not overcome thaability of theseclaims the magistrate judge recommended that
theFFourteenth Amendment claims be dismissed with prejudice) (

As to theviable claims—Fifth Amendment substantive and procedural due process
claims against Defendants in their individual capaciibagistrate Judge Wrighibund
thatPerkins was eligible for IFP status amdered hinto provide service information for
Defendants. I1¢l.)

2. Summary Judgment Motions

As to Perkins’ two most recentwsnmary judgment motionsylagistrate Judge
Wright noted that summary judgment is appropriate only afternibnmovant has had
sufficient time to conduct discoveryld(at 9) (citingRay v. Am. Airlines, Inc., 609 F.3d
917, 923 (8th Cir. 2010) (quotirig re TMJ Litig., 113 F.3d 1484, 1490 (8th Cir. 1997)).
Moreover, she noted, Defendants here have not even beed setirethe Amended
Complaint. [d.) Accordingly, he magistrate judge recommended that ghmmary
judgmentmotions be denied(ld.) To the extent that Plaintiff's First, Second, and Third

Summary Judgment Motions, which were based on the original @omlso relate to



the Amended Complaint, MagisteaJudge Wrightikewise recommended their denial
because of the lack of discovery and service of process #tibis (d.)

B. Objections

Perkins filed initial Objections to the Order and R&R [Doc. No. 21]pteéd by
AmendedObijections [Doc. No. 22]. The Court considers the arguments thaisks na
both filings
. DISCUSSION

Perkins’ Objections appear to address one afitimadispositive rulings made in the
“order” portion of the Order and R&R, as well as dispositive recondgaigons made in
the“R&R” portion of the Order and R&R. These rulings are subject to different stasda
of review, which the Courtotes below.

A. Objectionsto Non-Dispositive Rulings

In reviewing an order from a magistrate judge on nondispositiaters, the
standard of review “is extremely deferentiaMagee v. Trs. of the Hamline Univ., Minn.,
957 F. Supp. 2d 1047, 1062 (D. Minn. 2013). The Court must set aside portions of an
order only if they are “clearly erroneous or contrary to law.” 28 U.S.&&b)(1)(A);
Fed. R. Civ. P. 72(a); D. Minn. L.R2.2a).

Perkins argues that he served his original Complaint and Ardeddemplaint on
defense counsel by mail, citing 2 U.S.C. § 384(a)(3)(c). (Objs-a) 1He therefore
appears to take issue with the magistrate judge’s oedgiiring him to properly effect

service of the pleading bgubmitting a completed Marshal Service Form for each



defendant, or risk dismissal of this action for failure to pcage. (See Order and R&R at
9.

The docket reflects thatt the time of the July 13, 2020 Order and R&Rrkins
hadnot properlyeffected service of process of the Amended Complaint Defendants.
In an April 6, 2020 Letter fronMs. Ana Voss,defense counseto Mr. Perkins, she
acknowledgd the receipt of his Amended Complaint, but wnldteat Perkindiad not served
either of theDefendants or the Attorney Geneiralccordance with Federal Rule of Civil
Procedure 4 (Apr. 6, 2020 Letter [Doc. No. 9].)

As noted, Perkins cites 2 U.S.C. § 384(a)(3)(c) in support of hisremguthat he
properly served hipleading by mail (Objs. at £2.) Howeverthat statute isompletely
inapplicableto the requirements for service of process here,@iterns Congress, and
specifically,the procedurefor contestingcongressionatlections.2 U.S.C. 8§ 384(a As
Ms. Voss properly observed, Federal Rule of Civil Procedwgetglforth the procedures
and requirements for service of process of a legal summons and camplaenmagistrate
judge did not err in requiring Perkins to follow the proper procedoreserving his
pleadings. Because it appears that that processansinderway, gee Doc. Nos. 19, 20,
23), the Court overrules this objection.

B. Objectionsto Recommendations on Dispositive | ssues

The district court must conduct a de novo review of a magigtrdge’s report and
recommendation on dispositive motidasvhich specific objections have been made. Fed.

R. Civ. P. 72(b); D. Minn. L.R. 72.2(b).



In his Objections, Perkirargues that the Court should grant his summary judgment
motions and awarhim damagem the amount of $10,000,0@ursuant to the allegations
in his Complaint and Amended Complaint.Olfs. at 2.) The Court overrules this
generalized objection because Perkins fails to citdeggatsupportfor his argumentt is
not a specific objection to the Order and R&R, and because the Courtsagitethe
magistrate judge’s findings and recommendations regardingtifiaisummary judgment
motions.

In his Amended Obijections, Perkiosntendghat the magistrate judge improperl
denied hidirst three summary judgment motions that preceded the filing of the Amende
Complaint. (Am. Objs. d@-2.) He contends that the authority on which Magistrate Judge
Wright relied, Gay-Leshian-Bisexual-Transgender Pride/Twin Cities, 2011 WL B00381,
at *2, does not support her findings and recommendatithis regard. I¢l. at 2.)

The Court disagrees. Fir§ay-Lesbian-Bisexual-Transgender Pride/Twin Cities,
2011 WL 1300381, at *2indeed states that “[i]t is wedlstablished that an amended
complaint supercedes an original complaint and renders th@arigpmplaint without
legal effect,” such that “[a] motion for summary judgmentthe original complaint is
moot as a matter of law.” (citations omitte@econdthe magistrate judge also found that
summary judgment motions at this time are premature becafeadants have not had
an opportunity to conduct discovery. (Order and R&R at 9.) Thus, toxthateéhat
Plaintiff's first three summary judgemt motiongelatedto theallegationsn the Amended
Complaint, Magistrate Judge Wrighproperly recommended that tiiealso be denied

because Defendants have not had the opportunity to conduntehgc(ld.) The Court
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agrees. Plaintiff's first threeummary judgment motions are therefore denf@drtainly,
If this case proceeds to the summary judgment stage, the partieaweilan opportunity
to move for summary judgment at that time.

In his Amended Obijections, Perkins reiterates deseralizedrequest that his
motions be granted and that he be awarded $10,000,000. (Am. Objs.Because he
provides no specific basis on which to contest the magisjaige’s findings and
recommendationm this regard, and because the Court agrees with the magiatigte |
this objection is overruled.

More specifically Perkinsalso contests the magistrate judge’s findings vaipect
to sovereign immunity and subject matperisdiction. (Id. at 1) However,the only
argument that heaisesin support of his position is thaefendants knew they were
violating his constitutional rights.(ld.)

As the magistrate judge correcttyated absent the unequivocal consent of the
United States, the United States and its agencies $@awereign immunity fronmsuit
(Order and R&R at 7) (citingylaine Cmty. Health Options v. United Sates, 140 S. Ct.
1308, 1327 (2020Kerber v. Carver Cty. Farm Serv. Agency, No. 18907 (MJD/BRT),

2018 WL 6529494, at *2 (D. Minn. Dec. 12, 2018)). “If sovereign immurpplias, the

2 The Court notes that Perkins also invokes the Eighth Amendmé Amended
Objectionsstating, “defendants knew well of the Fifth and Eighth Adraent violations
(Am. Objs. at 1)¢ee also id. at 3) (“Perkins pray that his AMENDED OBJECTIONS and
EXCEPTIONS do be GRANTED and ADOPTED as a matter of Civil ans@ational
amendment Rights in accordance to the IRIOCESS of the Law Clauses of the FIFTH
and EIGHTH Constitutional Amendments”)Neither the original Complaint nor the
Amended Complaint assert an Eighth Amendment violatiowgler.
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Court lacks subject matter jurisdiction, and the matter musdibmissed without
prejudice” Kerber, 2018 WL 6529494, at *2 (citinBoth v. United Sates, 476 F. App’X
95, 95 (8th Cir. 2012) Defendants’ “knowledge” of their alleged violations is red¢vant
to the question of whether this Court has subject matisdiction over Plaintiff' sofficial
capacity claims. Absent a showing that the United Statesd/diy sovereign immunity
to permit damages based on alleged constitutional viotatiand there is no plausible
allegation of waiver in the Amended Complaithe Court lacks subject matter
jurisdiction over Perkins’ official capacity claims for damage3ee, eg., F.D.I.C. v.
Meyer, 510 U.S471,475(1994) Manos V. Fed. BOP, No. 18cv-427,2020 WL 589441,
at *3(D. Minn. Jan. 14, 2020jeport and recommendation adopted, 2020 WL 586769 (D.
Minn. Feb. 6, 2020) Accordingly, Plaintiff's officialcapacity claims are dismissed
without prejudice for lack of subject matjarisdiction.

Perkins does not appear to challenge the magistrate judge’smecaiation that
his Fourteenth Amendment claims be dismissed with prejudicenyle\ent, the Court
agrees with Magistrate Judge Wright that #feurteenthAmendment’'s Due Process
Clause which applies to the states,inapplicable to Defendants, who are sued as federal
officers See CFMOTO Powersports, Inc., 780 F. Supp. 2d at 874 n. Mjckelson, 2007
WL 551520, at *5. The Court also agrees that because Perkirat péausibly amend his
pleading to state a Fourteenth Amendment claim agairsst federal officers, these claims
are dismissed with prejudice.

Accordingly, the Court affirms and adopts the Order and R&R, and oesrrul

Plaintiff's objections.



1. ORDER
Based on the submissions and the entire file and proceedings HEt&SH EREBY
ORDERED that:

1. The Order andReport & Recommendation datddly 13, 2020[Doc. No. 17] is
AFFIRMED andADOPTED;

2. Plaintiff's Objectiors [Doc. No. 21] and Amended Objections [Doc. No2]2are
OVERRULED;

3. The Amended Complaint’s offici@mlapacity claims areDISMISSED without
preudice for lack of jurisdiction

4. The Amended Complaint's Fourteenth Amendment claimsCdi®@V 1 SSED with
preudice;

5. Plaintiffs Motion for Summary Judgment Due to the Lack of Material Facts in
Defense of Complaint and Motion Pursuant to Rule 56(c) of ther&lddules of Civil
Procedurg¢Doc.No. 3] isDENIED;

6. Plaintiffs Motion for Summary Judgment Due to the Neglect and/or Failure to
Respond to Motion Pursuant to Rules 55(b)(2) and 12(a)(4)(fedfFederal Rules
of Civil ProcedurdDoc. No. 4] is DENIED;

7. Plaintiff's Motion for Summary Judgment as a Matter of DefauRéspond to Civil
Action Litigation Pursuant to Rules 12(a)(1) and 55(b)(2) of the #AR[Cioc. No.5|

is DENIED;
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8. Plaintiff's Motion for Summary Judgment Due to the Neglect and Failure {woRés
to Amended Complaint Pursuant to Rule 55(b)(1) of the Fedres of Civil
Procedurg¢Doc. No.11] is DENIED;

9. Plaintiff's Motion for an Immediate Adjudicatididoc. No.14] is DENIED.

Dated: Septembed 1, 2020 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States Districiudge
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