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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Shatara Brown, Nikoe Lee, and Colleana Case No. 19-cv-3132 (WMW/KMM)
Young,
Raintiffs,
ORDER GRANTING DEFENDANT
V. MICHAEL FRUEN’'S MOTION TO
DISMISS

Reese Pfeiffer, Fruen & Pfeiffer LLP,
Michael Fruen, and M Fruen Properties
LLC,

Defendants.

Before the Court is Defendant MichaeuEn’s motion to dismiss Plaintiffs’ first
amended complaint, as asserted againstnAndividually, for failure to state a claim on
which relief can be grantedDkt. 91.) For the reasons addressed below, Fruen’s motion
to dismiss is granted.

BACKGROUND

Plaintiffs Shatara Brown, Nikoe Leand Colleana Young commenced this action
against Defendants Reese Pfeiffer, Fr@emfeiffer LLP (F&P), Michael Fruen, and
M Fruen Properties LLC (MFP), for violat the Fair Housing Act (FHA), 42 U.S.C.
88 3601 et seq.; and the Minnesota Human Rigi&st (MHRA), Minn. Stat. 88 363A¢t
seg.; and for negligent supervision. Plaintiilege that Pfeiffer sexually harassed them,
made sexual advances towards each of thethretaliated when thegefused to comply

with his sexual advances.
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Pfeiffer and Fruen are co-owners of F&Pdd&ruen owns MFP. Lee resided in a
property owned by F&P (the Maryland AvenBeoperty), where Pfeiffer is the landlord
and property manager. Brown currently livegshe Maryland Avaue Property. Young
also resides in a property owned by MFP (theollet Avenue Propgy), and Pfeiffer is
the landlord and property manager.

Plaintiffs allege the following facts. kdegan renting from Pfeiffer in 2018. When
Pfeiffer met with Lee in May @18, he asked her inappropriate questions, such as what she
would be willing to do if shéell behind on rent, whether sthad a boyfriend, and whether
she would do things that she didt have to report to the IRSfeiffer alsotold Lee that
she had a “heckuva body.” Lee considetedse comments to be unwanted sexual
advances. Pfeiffer significantly increasecelserent in June 2018, which Lee understood
as Pfeiffer’'s attempt to make her vulnerablel pressure her to succumb to Pfeiffer’s
sexual advances. Because of this condud,dsxided to move oof the residence.

Brown began renting the Maryland AvenBeoperty in Augus®018. Prior to
moving in, Brown met with Pfeiffer in his vantomplete an application to obtain financial
assistance to pay the security depo&iuring the meeting, Pfeiffer massaged Brown’s
upper thigh. When Brown was moving ineRfler asked Brown several times whether she
had a boyfriend and whether amaould be moving in witlher. In October 2018, Brown
met Pfeiffer at his home because, he contergle@pwed him moneyPfeiffer told Brown
they could “clear up thenoney” because he would “love ftck the sh*t out of her.”

Pfeiffer made sexual advanaas numerous other occasioafieged that Brown owed him



money without providing documentation, and tbkt “I know a way you can catch up on
your rent, but you just won't give in.”

Pfeiffer filed three eviction actions agdirBrown for nonpayment of rent. The
parties agreed to dismiss thestiaction, and the second actiwas dismissed on procedural
grounds. On October 31, 2019, Pfieffer pdmd Brown a notice of lease non-renewal,
which demanded that Bwn vacate the premises by Ded®n31, 2019. After Brown’s
counsel advised Pfeiffer that the notice waaligory and unenforceable, Pfeiffer filed the
third eviction action. During the hearirgefore this Court on Brown’s motion for a
preliminary injunction, Pfeiffer aged to abandon the eviction action.

Young met with Pfeiffer in January 2017designed a lease for the Nicollet Avenue
Property. During the meetingfeiffer asked Young how slobdtained her money. When
Young told Pfeiffer where she was employ®&lieffer asked if she “danced” or “did
anything on the side.” One year later,eamhYoung was seven months pregnant, Pfeiffer
went to Young's residence to collect retfeiffer asked to touch Young's abdomen and
commented that “she was looking so good shstine getting sex.Pfeiffer made another
sexual advance in March 2019 while cadileg rent. On this occasion, Pfeiffer
propositioned Young for sexual favors anteodd to buy her a massage table.

Plaintiffs allege that Defendantsolated the FHA by (1) engaging quid pro quo
sexual harassment; (2) creating a hostile envmm@nt by engaging isexual harassment;
(3) engaging in sexual discrimination; and ¢fhpaging in coerciomntimidation, threats,
or interference with the exase or enjoyment of Plaiffs’ rights under the FHA.

Plaintiffs also allege that Defendantstted the MHRA by denying or withholding



housing because of sex, engaging in disecration because of seand retaliating against
Plaintiffs because they oppas®efendants’ unlawful practicesin addition, Plaintiffs
allege a negligent-supervision claim agtiR&P, MFP, and Frue Fruen moves to
dismiss each claim brought against him in his individual capacity.
ANALYSIS

To survive a motion to dismss, a complaint must allegefficient facts such that,
when accepted as true, a facially plausible claim to relief is sté&wroft v. Igbal, 556
U.S. 662, 678 (2009). If a cotant fails to state a claim omhich relief can be granted,
dismissal is warrantedred. R. Civ. P. 12(66). When determingpwhether a complaint
states a facially plausible claim, a distraxturt accepts the factual allegations in the
complaint as true and draws all reasoaabferences in the plaintiff's favoBlankenship
v. USA Truck, Inc., 601 F.3d 852, 853 (8th Cir. 2010Factual allegations must “raise a
right to relief above the speculative level” anthts a claim to relief that is plausible on
its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007). Mere “labels and
conclusions” are insufficient, as is a “formiglaecitation of the elements of a cause of
action.” Id. at 555. And legal conclusions couched &sctual allegations may be
disregarded. See Igbal, 556 U.S. at 679. Generally,dsstrict court may not consider
materials outside the pleadings when rulong a motion to dismiss, but a court may
consider “materials that are necasly embraced byhe pleadings.”Greenman v. Jessen,
787 F.3d 882, 887 (8th Cir. 2015) (quotiRgrous Media Corp. v. Pall Corp., 186 F.3d

1077, 1079 (8tiCir. 1999)).



l. FHA and MHRA Claims Against Fruent

The FHA prohibits several types of discrimation in the rental of housing, including
discrimination on the basis skex. 42 U.S.C. 88 360#&t seq.? “Sexual harassment is
actionable under the FHA when it creatéba@stile housing environment’ or constitutes
‘quid pro quo’ sexual harassmentUnited Sates v. Hurt, 676 F.3d 649, 654 (8th Cir.
2012) (quotingQuigley v. Winter, 598 F.3d 938, 946—-47 (8thrC2010)). For purposes of
this motion to dismiss, and consistent with ffarties’ arguments, the Court assumes that
Plaintiffs have stated a plausildiaim against Pfeiffer under the FHA.

A. Fruen’s Vicarious Liability

Fruen argues that Plaintiffs have nasserted sufficienfacts to hold him
individually liable for acts atibutable to his business entgiand Pfeiffer. Fruen observes
that the magistrate judge already has denied Plaintiffs’ motion for leave to amend the

complaint, in which Plaintiffsought to include a claim to pierce the corporate veil by

1 Neither Plaintiffs nor Fruen address liability under the MHR&cause the MHRA
shares a similar structure teetRHA, Plaintiffs contend, theame legal analysis applies to
Fruen’s liability under bdt statutory schemes.

2 As relevant here, the FHA prohibitsxyeng housing or makig housing unavailable
because of sex. 42 U.S.C. § 3604(a). It asonlawful to discminate in the terms,
conditions or privileges of the rental of dwedis, or the provision &ervices in connection
therewith, because of sexld. § 3604(b). Additionallythe FHA prohibits making
statements with respect to the rental of hoys$hat indicate a preference, limitation, or
discrimination based on sebd. § 3604(c). And the FHA prdbits coercing, intimidating,
threating, or interfering “with any person iretexercise or enjoymeat, or on account of
his having exercised or enjoyed, any right granted or petted by §§ 383, 3604, 3605,
or 3606 of this title.”1d. § 3617.



advancing an alter-ego argumeniccordingly, Fruen contengsven if hiscompanies are
vicariously liable for Pfeiffer's conduct, Fmeannot be held liable individually.

The FHA “imposes liability whout fault upon the empl@y in accordance with
traditional agency principlesi.e., it normally imposes vig@ous liability upon the
corporation but not upon itsfficers or owners.” Meyer v. Holley, 537 U.S. 280, 282
(2003). When traditional vicarious liability ipciples impose liability on a corporation,
the corporation’s liability may benputed to the corporatio®’'owner in certain cases by
piercing the corporate veilld. at 292. Because Plaintiffs’ amended complaint does not
include a claim for piercing the corporate veil, Plaintiffs have not stated a plausible claim
for the liability of Fruen’s business entsiéo be imputed to Fruen individually.

B. Fruen’s Direct Liability

Plaintiffs contend that Fruen’s argumemgnore Plaintiffs’ claim against him for
direct liability. Plaintiffs cite federal regafions implementing the FHA that provide for a
person’s direct liability bsed on discriminatory hougjnpractices, even when the
discriminatory conduct is penfimed by another person. Tledederal regulations provide
the following:

(@) Direct Liability.
(1) A person is directly liable for:

® The person’s own conduct that results in
a discriminatory housing practice.

(i)  Failing to take prompt action to correct
and end a discriminatohpusing practice by that
person’s employee or agent, where the person



knew or should have known of the
discriminatory conduct.

(i)  Failing to take prompt action to correct
and end a discriminatorijousing practice by a
third-party, where the person knew or should
have known of the discriminatory conduct and
had the power to correct it. The power to take
prompt action to correeind end a discriminatory
housing practice by a third-party depends upon
the extent of the person's control or any other
legal responsibility theperson may have with
respect to the conduct of such third-party.

(b)  Vicarious liability. A persons vicariously liable for a
discriminatory housing préce by the person's agent or
employee, regardless of whetht@e person knew or should
have known of the conduct that resulted in a discriminatory
housing practice, consistent with agency law.

24 C.F.R. § 100.7.

At most, the Department of HousingdaUrban Development’s (HUD) regulations
are entitled tacChevron deference in an action brought under the Ft58e A.L.M. exrel.
Moore v. Bd. of Managers of Vireum Schoolhouse Condo., No. 17-cv-0385, 2019 WL
3532178, at *7 n.7 (S.D.M. Aug. 2, 2019) (citingChevron, U.SA,, Inc. v. Nat. Res. Def.
Council, Inc., 467 U.S. 837 (1984)). Courts “ordinardefer to an administering agency’s
reasonable interpretation of a statut&se Meyer, 537 U.S. at 287 (citinGhevron, 467
U.S. at 842—-45). HUD, thederal agency primarily chardavith implemeting the FHA,
has specified that ordinary vicariolisbility rules apply in this areald.

“Section 100.7 does not create liability that does not already exist,” HUD explained

when promulgating 24.F.R. § 100.7. See Quid Pro Quo and Hile Environment



Harassment and Liability for Discriminatory Hging Policies Under the Fair Housing Act,
81 Fed. Reg. 63054-063067 (Septld, 2016) Section 100.7(a){lii) creates neither
new nor enhanced liabilitfor housing providers.ld. at 63069. HUD explained that
liability for discriminatory conduct of a “thirgparty,” as the term is used in Section
107(a)(i)(iii), is appropriately limited to “aon-employee or noagent who engaged in
quid pro quo or hstile environment harassment.id. at 63067. Moreover, Section
107(a)(1)(iii) clarifies that & housing provider is liable under the Fair Housing Act for
third-party conduct if the provider knew should have known of the discriminatory
conduct, has the power to cect it, and failed to do s&.”ld. at 63068 (emphasis added).
When examined as a whothese regulations offer no baso impute direct liability
to Fruen in his individual capacity. To begBection 100.7(b) couks federal vicarious
liability law, holdng a principalvicarioudly liable for the acts of its agents regardless of
whether the principal knewf the agent’s conductSee Meyer, 537 U.Sat 286 (“[I]n the
absence of special circumstandes the corporation, not itswner or officer, who is the
principal or employer, and thus subject to vicarious liability for a tort committed by its
employees or agents.”). A principaldisectly liable when the principal or employer knew
or should have known of the agent’s or empg conduct. 24 C.R. § 107(a)(2)(ii).
Section 100.7(a)(1)(iii) simply extends the ceptof direct liability embodied in Section

100.7(a)(1)(ii) to the disaminatory conduct of non-employees or non-agents, such as a

3 As it relates to vicarious liabilityinder Section 100.7(b), HUD adopted “well-
established principles of agency law” and dot “add any new forms of liability . . . or
create obligations that dwt otherwise exist.1d. at 63068, 63072.



tenant-to-tenant harassment if the housprgvider has the peer to correct the
discriminatory conduct. $&on 107(a)(1)(iii) does notxpand the universe of persons
who may be directly liable—housing provideRRather, Section 107(a)(1)(iii) expands the
universe of persons whose duot a housing provider may deectly liable for failing to
control. Such reasoning is consistent WviblD’s statement that Section 107 does not
create new or enhanced liability; rather, it reflects existing [@fwiNeudecker v. Boisclair
Corp., 351 F.3d 361, 364-65 (8€ir. 2003) (concluding than owner may be liable for
acts of tenants and managemeanligdren after failing to regmd to plaintiff's complaints
of harassmentf-ahnbulleh v. GFZ Realty, LLC, 795 F. Supp. 2d 36864 (D. Md. 2011)
(holding that there is no categorical rulattprevents FHA recovery against landlords for
tenant-on-tenant harassment).

Plaintiffs’ amended complaindentifies Pfeiffer as the manager and landlord of
both the Maryland Avenue Property and thedllet Avenue Property. Because MFP and
F&P are both the owners of the properaesl Pfeiffer's employer, MFP and F&P may be
held directly liable for failing to take prompiction to correct and end a discriminatory
housing practice by a third-party if MFP aR&P knew or should have known of the
discriminatory conduct and also had the poteecorrect it. But th potential liability of
MFP and F&P does not implicate direct liabilftyr Fruen in his individual capacity. Nor
does any aspect of the complaint suggestfna¢n, in his individual capacity, had any
legal responsibility with regzt to Pfeiffer's conduct ahe power to control it.See 24
C.F.R. 8 100.7(a)(1)(iii) (The power to take prompt action to correct and end a

discriminatory housing practice by a thirddqyadepends upon the extent of the person’s



control or any other legal responsibility thegm may have with respect to the conduct
of such third-party.”).

Accordingly, Plaintiffs fail to state aaiim under the FHA and MHRA against Fruen
in his individual capacity.
Il. Negligent-Supervision Claim

Fruen also moves to dismiss Plaintiffsghgent-supervision claim, arguing that the
claim must be dismissed because Pfeiffer waamaigent or employee of Fruen. Plaintiffs
counter that they have plsedfficient facts to establish principal-agent relationship.

Minnesota courts recognize the tort ofhgent supervision, “which derives from
respondeat superior and, hence, is predicated on vicarioather than direct liability, even
though the claim is assertedettly against the employer.Damgaard v. Avera Health,
108 F. Supp. 3d 689, 695-96 (D. Minn. 2P19Negligent supervision occurs when an
employer “fails to exercise ordinary cat@ prevent the foreseeable misconduct of its
employee.” Soto v. Shealey, 331 F. Supp. 3d 879, 887 (D. . 2018). Such misconduct
must rise to the level of an intermial tort and cause a physical injuryBruchas v.
Preventive Care, Inc.,, 553 N.W.2d 440, 442-43 (Minn. Ct. App. 1998ghnson V.
Peterson, 734 N.W.2d 275, 277 (Mn. Ct. App. 2007) (physal injury allegation
required).

Plaintiffs fail to state a negligent-superais claim against Fruen because Plaintiffs
fail to sufficiently plead amgency employee-employer relationship between Pfeiffer and
Fruen. Johnson, 734 N.W.2d at 277. Platiffs also fail to allge any physical injury from

the discriminatory conductld. Plaintiffs allege only tht Defendants’ actions caused

10



emotional and financial injuries. AccordigglPlaintiffs’ negligent-supervision claim
against Fruen must be dismissed.
ORDER

Based on the foregoing analysis and alffiles, records and proceedings heréln,
IS HEREBY ORDERED that Defendant Michael Fruenimotion to dismiss, (Dkt. 91),
iIs GRANTED, and Plaintiffs’ claims against Fruen atiSMISSED WITHOUT
PREJUDICE.
Dated: October 20, 2020 s/Wilhelmina M. Wright

WilhelminaM. Wright
United States District Judge
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