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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

American Mortgage & Equity Consultants, File No. 20-cv-426 (ECT/KMM)
Inc.,

Plaintiff,
V. OPINION AND ORDER

Everett Financial, Inc., d/b/a Supreme
Lending,

Defendant.

Ari Karen, Offit Kurman, Fulton, MD; SaraA. Kleinman, Offit Kurman, Philadelphia,
PA; Glen E. Schumann and John P. BoWwss & Barnett, PAMinneapolis, MN, for
Plaintiff American Mortgag& Equity Consultants, Inc.

F. Matthew Ralph, Briana Al Tagatqa, adichael A. Lindsay, Dosey & Whitney LLP,
Minneapolis, MN, for Defendant Everettfaincial, Inc, d/b/a Supreme Lending.

In this breach-of-contracsuit between competitorsn the mortgage lending
industry, Plaintiff AmericanMortgage & Equity Congdtants (“AMEC”) seeks a
preliminary injunction forbidding Defendai@upreme Lending from recruiting AMEC
employees. AMEC claims that Supremendmg’s recruiting activities violate a binding
letter of intent executed as part of fdileegotiations over Supreme Lending’s possible
acquisition of AMEC. AMEC’s motion will belenied because the law and facts do not
show at this preliminary staghat AMEC is likely to previh on the merits or to suffer

irreparable harm.
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The Parties’ negotiations began in Jung20That month, AMC'’s chief executive
officer, Todd Ellestad, and Supreme Lending'ssident, Scott Everett, discussed Supreme
Lending’s acquisition of AMECSeeEverett Decl. 1 1-3 [ECF No. 34]. The two quickly
agreed on basic terms of the acquisitiord Everett then asked fweme Lending’s chief
operating officer and chief legal counselffJéoyce, to prepare the deal papers and
negotiate remaining detail$d. § 4; Joyce Decl. 3 [ECF No. 38].

Joyce and Ellestad began by negotiatihetter of intent pursuant to which AMEC
and Supreme Lending would “agree[] to neagte and enter into an Asset Purchase
Agreement and related transaction agreemeiitgstad Decl. I 4 [EF No. 16]. On June
21, 2019, Joyce emailed a first draft of the letteintent (or “LOI”) to Ellestad. Joyce
Decl., Ex. 4 [ECF No. 38-10]. Among othelirtys, this first draf provided: “This LOI
must be accepted and a signed copy return¢8upreme Lending] . . . within ten (10)
days of the date of this LOI[.]Id. 8 11. Ellestad did not sigmd return the first draft, so
on July 25, Joyce sent a seconfddated draft to Ellestadloyce Decl., Ex. 5 [ECF No.
38-11]. Like the first draft, the second draicluded a term requiring signed acceptance
within 10 days.ld. 8 11. That same day, Ellestdnsmitted to Joyce by email a signed
copy of the second draft that included a lagghddendum with revisions. Joyce Decl.,
Ex. 6 [ECF No. 38-12]. Ellestad’s proposedisions effectively created a third draft of
the letter of intent. Importantl\Ellestad’s proposed revisionsthis third draft included
the addition of the following paragraph:n“ithe even|t] of a non-successful closing

Supreme agrees to not solicit and no[t] hjrAMEC employees fo 24 months after the



conclusion of the LOI without written agent from AMEC CEO. The information
available to Supreme coulte damaging to AMEC.”ld. [ECF No. 38-12 at 8]. Joyce
responded that he would review Ellestad’argdes and get back to him. Joyce Decl., Ex.
7 [ECF No. 38-13]. On July 30pyce emailed a fourth draftter of intent to Ellestad.
Joyce Decl., Ex. 8 [ECF No. 38-14]. The ftbudraft incorporated many of the changes
Ellestad proposed in the third draft but did fudly incorporate Ellestad’s non-solicitation,
non-hiring clause. Joyce’'sdrth draft provided only &t Supreme Lending would not
solicit AMEC employees for 24 months; Joycd dot incorporate Ellestad’s proposed no-
hiring clause. Id. 8 1.b.ii. Joyce “specifically rejemtl Ellestad’s limitation on *hiring’
AMEC employees” because henew employeedrom other companies “frequently
initiated contact with Supremneending,” and he didhot want to forbid Supreme Lending
from hiring AMEC employees whnitiated contact. Joyce Bk f 17. On August 3,
Ellestad responded by aito the fourth draft letter ohtent, stating “[h]ere is the signed
LOL” Joyce Decl., Ex. 9 [ECF No. 38-15]. Btiwasn't that simple. The letter of intent
attached to Ellestadamail was not signed and includethandwritten edit reinserting the
no-hire provision in the nesolicitation paragraphld. at § 1.b.ii. Ellestad’s handwritten
edit thus created a fifth draft lettef intent. Notably, all fivadrafts of the letter of intent
included this provision:

[E]xcept for the terms, pwisions, and conditions of

Paragraphs 6 (Confidentialityj,(Expenses and Fees), and 10

(Term and Termination) and thsentence, this LOI is not a

binding agreement or contract and no binding legal agreement

with respect to the subject mattd# this LOI will arise until the
execution by the parties tife Definitive Agreement.



Joyce Decl., Exs. 4-6, 8-9 at 8§ Bach draft also required Edf&ad to sign and return it to
Supreme Lending. No further drafts of thide of intent were exchanged or discussed.
In a letter dated Januaty, 2020, Supreme Lending “Wwidr[ew] its offer to enter
into an Asset Purchase Agreemh with [AMEC] or to otherwse acquire the assets or to
assume the liabilities of AMEC.Joyce Decl., Ex. 11 [ECF N88-17]. As an alternative
to litigation over the failed negotiations, Sepre Lending offered AMEC a mutual release
of claims “arising out of or tating to any conduct, event,@arence, act, or failure to act
by [Supreme Lending or AME@xisting or occurring on drefore January 17, 2020l1d.
AMEC and Supreme Lending have differerplanations for why their relationship
soured and why the acquisition ultimatelweeoccurred. According to AMEC, during
and after the Parties’ letter of intent negbias, Everett began diapaging Ellestad to
AMEC employees. Harazin Decl. 1 4 [ECF N8]. AMEC says specifically that Everett
told AMEC's president and o&f operating officer, Jennifédarazin, that she “could not
trust Ellestad, [] that [she] was underpaid, mpatated, and misled,” and that Everett “was
going to fire Ellestad once ¢h acquisition was completeld. This disparagement
assertedly led Harazin to resign from AME@]. § 5. After her resignation, Harazin
received text messages from Everett gntig her to join Spreme Lending.ld. | 6-7.
AMEC also says that, despite the Partiagreement not to disclose the acquisition
negotiations to AMEC employees, Supreme liegdlid just that. Ellestad Decl. { 10—
12. According to AMEC, Supreme Lending’s assertedly improper disclosure prompted a
second AMEC employee to resighd.  13. And in his declarain, Ellestad testifies that

a third AMEC employee, Joe Kasar, reported learning frowarious Supreme recruiters



that AMEC was being soldid. 11 14-15. Ellestad says timmediately” reached out to
Everett, who confirmed that Supreme Lewgyks chief strategy officer had leaked
information regarding the acgitisn negotiations to one ofupreme Lending’s recruiters.
Id. § 17. According to Supme Lending, the acquisitiotid not occur because “as
Supreme Lending began invesgfithe resources necessary to perform due diligence and
finalize the deal, AMEC began fall behind the pace and, ultately, to engage in acts of
outright stalling.” Everett Decl. 7. Essaflly, Supreme Lending lgan to suspect that
AMEC was stalling “in order to use Suprerpending’s offer as a stalking horse and to
Improve [its] negotiating positiowith other potential buyers.id. 9. Supreme Lending
eventually gave AMEC a deadline by which it had to sign the acquisition agreelthent.
1 10. When AMEC did not meet that dead, Supreme Lending withdrew its offeld.

This is the second-filed casrising from the Parties’ failed negotiations. Supreme
Lending filed the first suit against AMEC indIistrict Court of Dallas County, Texas, on
January 24, 2020. ECF No. 2% that case, Supreme Leand asserts claims of fraud,
negligent misrepresentation, promissontoppel, and exemplary damages, alleging
essentially that AMEC had nomgne intention of entering into an acquisition agreement.
Id. AMEC filed this caseén Minnesota District Court, Hmepin County, ttee days later,
on January 27, and Supreme Liexgdremoved the case to this Court on January 31. ECF
Nos. 1, 2. AMEC asserts a single breach-of+amtclaim, alleging that the Parties agreed
to a letter of intent “[o]n or about JuBO, 2019,” and that Supreme Lending has and
continues to breach the letter of intentdmficiting AMEC employees using information

Supreme Lending “received during due diligenckl’at 11 7, 34.



111
AMEC characterizes its motion as oneelgag a “temporary restraining order,”
Motion [ECF No. 13], but the math does not comply with Fed Rule of Civil Procedure
65(b). Relevant her®ule 65(b) provides:
(b) Temporary Restraining Order.
(1) I'ssuing Without Notice. The court may issue a temporary
restraining order without writtear oral notice to the adverse
party or its attorney only if:
(A) specific facts in an affidét or a verified complaint
clearly show that immediate and irreparable injury, loss, or
damage will result to the neant before the adverse party
can be heard in opposition; and
(B) the movant’s attorney certifies in writing any efforts
made to give notice and theasons why it should not be
required.
Here, with respect to the requirements subparagraph (b)(13§, neither AMEC'’s

affidavits nor its complain address the need for ax parte hearing. Regarding

subparagraph (b)(1)(B), AMEC’s counsel @ileno certification decribing why notice

1 The Parties are diverse and the amaummiontroversy plaubly exceeds $75,000,
S0 subject-matter jurisdiction eigsunder 28 U.S.C. § 133&eeNot. of Removal {{ 5-6
[ECF No. 1]. Supreme Lending argues thaspeal jurisdiction is lacking because AMEC
has yet to serve the summons and complailem. in Opp’n at 14 [ECF No. 33]. Supreme
Lending does not seek dismissal on thisibgat least not yet); it acknowledges this
omission “is easily curable” and argues onlgtthno preliminary injunction can issue”
until service has occurredd. No doubt the threshold gsteon of personal jurisdiction
ordinarily must be resolvedefore the merits. Here, Wwever, the denial of AMEC'’s
motion resolves any concern@ame Lending has about tiesuance of an injunction
absent service of process. For this reagowould make little practical sense to stay
consideration of AMEC’s motionr delay its inevitable deniaintil service has occurred.
Fed. R. Civ. P. 1.



should not be required. For these reas@&MEC’s motion has been adjudicated—and
will be decided—as a motion for a preliminary injunctiddee Buffalo Wild Wings Int’l,
Inc. v. Grand Canyokquity Partners, LLC829 F. Supp. 2d 83837-38 (D. Minn. 2011)
(stating that because the defendants veceinotice and the motion for a temporary
restraining order was fully briefed, “the Court will treat [the motion] as one for a
preliminary injunction”).

A preliminary injunction is an “extraordinary remedyWinter v. Nat. Res. Def.
Council, Inc, 555 U.S. 7, 24 (2008) (citation omitted)atkins Inc. v. Lewjs346 F.3d
841, 844 (8th Cir. 2003). BhEighth Circuit’s familiaDataphasedecision describes the
list of considerations applied ttecide whether to grant preliminary injunctive relief: “(1)
the likelihood of the mvant’'s success on the merits; (2) the threat of irreparable harm to
the movant in the absenceretief; (3) the balance between that harm and the harm that
the relief would cause tthe other litigants; and (4) the public interest.éxis-Nexis v.
Beer 41 F. Supp. 2d 95@56 (D. Minn. 1999) (citinddataphase Sys., Inc. v. C L Sys.,
Inc., 640 F.2d 109, 112-14 (8th Cir. 1981) (emd&® The core question is whether the
equities “so favor[] the movant that justice requires the court to intervene to preserve the
status quo until the merits are determindddtaphase640 F.2d at 11@ootnote omitted).
“The burden of establishingeffour factors lies with the pag seeking injunctive relief.”
CPI Card Grp., Inc. v. DwyeR94 F. Supp. 3d 791, 8QD. Minn. 2018) (citingNVatkins

346 F.3d at 844).
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“While no single factor is determinative gtprobability of succedactor is the most
significant.” Home Instead, Inc. v. Florancé21 F.3d 494, 497 {8 Cir. 2013) (citations
and internal quotation marks oieid). Although this factouses the term “probability,”
the movant need not show a greater than fifty percerindad of success.CPI Card
Grp., 294 F. Supp. 3d at 807. “[T]he abseraf a likelihood ofsuccess on the merits
strongly suggests that preliminaryunctive relief shou be denied.”CDI Energy Servs.
v. W. River Pumps, Inc567 F.3d 398, 402 (8thir. 2009) (citation omitted).

Under Minnesota law, “[tjo establish aelach-of-contract claima plaintiff must
show that (1) a contract wesmed; (2) the plaintiff perfored any conditions precedent;
and (3) the defendantdached the contractAyala v. CyberPower Sys. (USA), 891
F.3d 1074, 1075 (8tkir. 2018) (quotingCommercial Assocs., Ing. Work Connection,
Inc., 712 N.W.2d 772, 78@inn. Ct. App. 2006)¥. “[T]he formation of a contract requires
communication of a specific and definiteffer, acceptance, and consideration.”

Commercial Assocs., Inc/12 N.W.2d at 782%ee also United States v. Whie&5 F.3d

2 As noted, this case is in federal couddxhon diversity jurigdtion under 28 U.S.C.

8§ 1332(a). Therefore, state substantive lpplias to AMEC’s breaclof-contract claim.
See Paine v. Jefferson Nat'l Life Ins. Ca94 F.3d 989, 992 (8th Cir. 2018ge also Erie
R. Co. v. Tompkins8804 U.S. 64 (1938). AMEC sajdinnesota law applies but doesn’t
explain why. Supreme Lendifigimilarly assume[s] that Minrseta law applies,” but also
says it “reserves the right to argue that Texasdpplies in other venues or contexts or to
other claims, most notably the claims it has dedan Texas state court.” Mem. in Opp’n
at 16 n.5. Based on the Parties’ agreenaamt,because the record provides no information
to determine independently whether Minnesmtaome other state’s law governs AMEC’s
claim, Minnesota law will be applied her8ee\eth. Ins. Co. v. Main St. Ingredients, LLC
745 F.3d 909, 913 (8th Ci2014) (“Because the parti@® not dispute the choice of
Minnesota law, we assume, without adkieg, Minnesota law applies . . . .").

8



1073, 1079 (8th Cir. @2). Regarding acceptance, t[is a settled rule of law [in
Minnesota] that, in order to form a contra@h acceptance must beextensive with the
offer and may not introduce additional terms or conditionBddany v. Ericksgn49
N.W.2d 193, 194 (Minn. 1951)ee also Commercial Assocs., Jn€l2 N.W.2d at 782.
“An acceptance which gualifies the terms of difler amounts in legal contemplation to a
rejection of the offer and is regked as merely a counterofferPodany 49 N.W.2d at
194. Further, “[t]he long-standing rule in iMiesota is that ‘where the parties make the
reduction of the agreement to writingd its signature by themcondition precedent to its
completion, it will not be a contract until thatdene, and this is trudthough all the terms
of the contract havbeen agreed upon.”Trautman v. JPMorgan Chase Bari¥o. A12-
0300, 2012 WL 3263907, at *3 (Minn. Ct. ppAug 13, 2012) (emphasis added) (quoting
Lamoreaux v. Weismanl6l N.W. 504, 506 (Minn. 1917)) (citinglinneapolis
Cablesystems City of Minneapolis299 N.W.2d 121,22-123 (Minn. 1980)Masseev.
Gibbs 210 N.W. 872, 8734 (Minn. 1926)TNT Props., Ltd. v. Tri-Star Developers LLC
677 N.W.2d 94, 100 (Minn. Ct. App. 2004)).

Applying these long-standing Minnesotdes) the evidence at this preliminary
stage shows that none of the letter-of-intdfers were accepted, and AMEC is therefore
unlikely to succeed on the merits of its breafftontract claim. Eezh offered letter of
intent included a provision entitdeé'Duration of this Offer.” Joyce Decl., Exs. 4—6, 8-9 at
8 11. This term was identicad each offer, and pvided that the “LOmust be accepted
and a signed copy returnegd [Supreme Lending] on or before 5:00 PST within ten (10)

days of the date of this LOI, unless exded in writing by mutual agreement.id.



(emphasis added). In other ms, the offer expired unlesssgyned copy wa returned.
Therefore, the first, secondurth, and fifth draft letters of intent were not accepted
because Ellestad did not sign thegeeloyce Decl., Exs. 4-5, 84%amoreaux161 N.W.

at 506. Nor was the third draft letter of inteaccepted because, although Ellestad signed
it, he made significant changes to the letteindént’'s terms in arattached addendum.
Joyce Decl., Ex. 6. There is no suggestty AMEC now, and there was no indication by
Ellestad then, that the charsgemade by Ellestad were mirérequested or suggested
modifications” or that Ellestad was clearlycapting the letter of intent regardless whether
the changes were accepted by Supreme Len@eg.Podany19 N.W.2d at 194. Though
Ellestad never signed and reteda mirror image of the offehMEC argues that a contract
was formed because there was a meetingeofriinds between the Parties as to the fifth
and final draft letter of intentSeeReply at 7-8 [ECF No. 4G].However, Minnesota law

is clear that “[w]hen the parties make tteeluction of the agreement to writing and its
signature by them a conditiongmedent to its completion, iilvnot be a contract until that

is done, and this is true although all the terof the contract have been agreed upon.”
Lamoreaux161 N.W. at 506. Therefore, even iétRarties agreed on all terms in the fifth
draft letter of intent, Minnesota law makes cléat this letter was not a contract because

it required a signature but was not sign&geloyce Decl., Ex. 9 at § 11.

3 AMEC argued in its briefing and at thearing on this motiothat the Parties had
a meeting of the minds on the fifth draft letteiraént. But in itscomplaint, AMEC relies
on the fourth draft letter of intent. Thw®n-solicitation provision referenced in the
complaint differs from the non-Baitation provision in the fiftrdraft LOI in that the latter
also includes a handwritten edit restngtiSupreme Lending noterely from soliciting
AMEC employees, but from hiring thenCompareCompl. I 12with Joyce Decl., Ex. 9.

10



Even if the Parties agreed to the filhaft letter of intent, the non-solicitation
provision is not binding or éorceable under the terms ofathletter. Under Minnesota
law, “[n]o contract is formed by the signingari instrument when ¢hofferee is aware that
the offeror does not intend twe bound by the wordinin the instrument.”Hamilton v.
Boyce 48 N.W.2d 172, 174 (Minr1.951). Further, “where the piges have agreed that an
agreement to negotiate or letter of intentitsnentirety, is not a binding legal agreement,
Minnesota courts have refused to enfoese individual provision of the letter as a
freestanding contract promiseRichie Co., LLP v. lydon Ins. Grp., In¢.316 F.3d 758,
761 (8th Cir. 2003) (citation omitted). Here9®f every version ofhe letter of intent
provided that “except fothe terms, provisions, and conditions of Paragraphs 6, ... 7,
...and 10. .. and this sentence, this iSOtot a binding agreesnt or contract and no
binding legal agreement withggect to the subject matter this LOI will arise until the
execution by the Parties of the” acquisition agreem8&eeJoyce Decl., Exs. 4-6, 8-9 at
8 9. The inclusion of § 9 i@ach version of the letter of imieshows that Supreme Lending
did not intend to bbound by § 1.b.ii, the non-solicitatigrovision. It follows fronRichie
that if parties may agree that the entirety détéer of intent is unenforceable, they also
may agree that certain parts of a letter ofihtge unenforceable, and that is what § 9 does
here. See Huber & Sons, Inc. v. Serv. Corp. |rtlb. 01-cv-1583 (RK/AJB), 2002 WL
1338036, at *5 (D. Minn. June 17, 2002) (deicignto dismiss a breach of contract claim
arising out of a specific provision of a letterinent because, although the letter of intent
stated it was not binding, it also provided ttreg specific provision at issue was legally

binding and enforceable). Therefore, if the Parties did agtke fith draft letter of intent,

11



8 9 is fatal to AMEC'’s breachfe@ontract claim because it must understood to say that
the non-solicitation provision in §l.ii is non-binding and unenforceable.
B

ThesecondDataphasdactor is irreparable harnflrreparable harm occurs when a
party has no adequate remedylaw, typically because its injuries cannot be fully
compensated through an award of damag&seh. Motors Corp. WHarry Brown’s, LLG
563 F.3d 312, 319 (8th Ci2009). The harm must bdiKely in the absence of an
injunction,” Winter, 555 U.S. at 22 (citations omitted), “great[,] and of such imminence
that there is a clear and present need for equitable rétiefa’ Utils. Bd. v. FCC109 F.3d
418, 425 (8th Cir. 1996) (citatiazmitted). A plaintiff must shownore than duture risk
of irreparable harm; “[tlhere must be a clear showing of immediate irreparable injury.”
Berkley Risk Adm’rs Co. v. Accident Fund Holdings,,IN@. 16-cv-2671 (DSD/KMM),
2016 WL 4472943, at *4 (D. Min. Aug. 24, 2016) (citation drinternal quotation marks
omitted). “Failure teshow irreparable harm is andependently sufficient ground upon
which to deny a preliminary injunction,” andaflhen there is an adequate remedy at law,
a preliminary injunction is not appropriate.Watkins Inc. 346 F.3d at 844 (citations
omitted);see also Gamble v. Minn. State Indido. 16-cv-272qQJRT/KMM), 2017 WL
6611570, at *2 (D. Minn. Ded,, 2017) (collecting cases).

AMEC contends it will suffer irreparablharm because “[nJumerous cases have
held that irreparable injury is generaligferred from the alleged breach of a valid
restrictive covenant.” Mem. iBupp. at 8 [ECF No. 14] (citifgdedtronic, Inc. v. Gibbons

527 F. Supp. 1085, 1091 (D. Minn. 198Eytectic Welding Alloys Corp. v. We460

12



N.W.2d 566, 569 n.4 (Minn. 1998 If this assertion remains a correct rule of law, it does
not support the issuance of a preliminaryngtion here because, as just explained, the
restrictive covenant AMEC relies on is notisga AMEC has not made “a clear showing
of immediate irreparable injury” based @upreme Lending’s solicitation of AMEC
employees.Berkley Risk Adm’rs Cp2016 WL 4472943, at *4.

If there were a valid restrictive covenaAMEC has not shown it is likely to suffer
irreparable harm in the abszEnof an injunction. The casAMEC cites for the proposition
that a violation of a restrictercovenant may cause irreparaidem do not fous solely on
the breach of the covenant, bué thffects of that breach. Benfield, Inc. v. Molingthe
plaintiffs were likely to suffer irreparable harfim the form of lostgood will, reputation,
and business relationships” because former eyagls were allegedlyreaching restrictive
covenants in their employment contracts bycgng the plaintiffs’ business clients. 351
F. Supp. 2d 911, 918 (D. k. 2004). Similarly, ilrMedtronic, Inc. v. Advanced Bionics
Corp., the Minnesota Court of Appeals explairtbdt “irreparable injoy can be inferred
from the breach of a restrictive covenant Jfflamer employee camato contact with the
employer’s customers in a way which obtia personal hold on the good will of the
business.” 630 N.W.2d38, 452 (Minn. CtApp. 2001) (citationomitted). In other
words, irreparable injury isn’'t inferred mérdrom a restrictive ovenant’s breach, but
from a breach “in a way which obtains a persdmdd on the good W of the business.”
Id. AMEC has not shown here how Suprebpeading’s solicitation of AMEC employees
obtains a hold on AMEG good will or business relationgis. AMEC has not shown, for

example, that particular employees have saigtrong personal holoh the good will of

13



AMEC that recruitment of those employaasvitably would harm AMEC's reputation.
Nor has AMEC introduced evidence tendinghow that its clients, or some of them, are
likely to follow recruited employees. It it difficult to accept that AMEC might suffer
financially depending on who amg its employees Supremeridceng is able to recruit—
perhaps from having to pay recruited empleys®re to keep thenperhaps from some
decrease in revenues—but these amounts s&eparable’ through money damages.”
Wells Fargo Ins. Servs. USA, Inc. v. Kimp. 15-cv-4378 (PJ3IK), 2016 WL 299013,
at *8 (D. Minn. Jan. 25, 2016).
C

The remaining tw®ataphasdactors do not change things. The balance-of-harms
factor involves “assess[ing] ¢hharm the movant would suffer absent an injunction,” as
well as the harm other interested partietd experience if the injunction issued.”
Katch, LLC v. Sweetset43 F. Supp. 3d 854, 875 (Minn. 2015). Though AMEC has
not shown it is likely to suffer irreparable hammthe absence of an injunction, Supreme
Lending’s ongoing recruitment @6 employees poses, at leahallenges for AMEC. By
comparison, Supreme Lending characterizesoss if an injuncbn were entered as a
denial of “the opportunity to improve its busgse” Mem. in Opp’n aB2. At least on this
record, Supreme Lending’s loss of this oppnoity seems less harmful to it than the
challenges its recruiting poses to AMEC. Sumpe Lending also argues that an injunction
would harm AMEC employedsy limiting their employment gportunities, but that loss
seems modest because themetion AMEC seeks would n@revent its employees from

seeking employment at Supreme Lendinge{sewhere). It would prevent only Supreme
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Lending’s recruitment of themFinally, the public interesteems insubstantial because
this case implicates primarily business interestg, Nilfisk, Inc. v. LisdNo. 17-cv-1902
(WMW/FLN), 2017 WL 737089, at *7 (D. Minn. June 12017), and the record at this
stage does not show that Supreme Lendiabibty to solicit AMECemployees holds the
potential to adversely affect compaiii in the mortgagénding industrysee Gibbons
527 F. Supp. at 1095.
ORDER

Based on the foregoing, and all thied, records, and proceedings her¢in,|S
ORDERED THAT Plaintiff's Motion for a TemporaryRestraining Order [ECF No. 13]
is DENIED.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: February 28, 2020 s/ Eric C. Tostrud
Eic C. Tostrud
United States District Court
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