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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

Scott W. Johnson, Civil No. 20-1275 (DWF/BRT)

Plaintiff,
V.
MEMORANDUM OPINION
Jan Malcolm and Michael Schommer, in AND ORDER
their official and individual capacities,

Defendants.

lan Andrew Blodger, Esqg. and TheresaBévilacqua, Esg., Doey and Whitney LLP,
counsel for Plaintiff.

Oliver J. Larson, Assistartitorney General for the S&abf Minnesota, counsel for
Defendants.

INTRODUCTION

Plaintiff Scott W. Johnson (“Plaintiffor “Johnson”) alleges a First Amendment
cause of action, pursuant to 42 U.§8(Q.983, against Defendants Jan Malcolm
(“Malcolm” or the “Commissioner”) in her official and individual capacities as
Commissioner of the Minnesota Departmhef Health and Michael Schommer
("*Schommer”) in his official and individuadapacities as an employee of the Minnesota
Department of Health (together, the “Defants”). Plaintiff seeks declaratory and
injunctive relief. Specifically, Plaintiff seskan order compelling Defendants to restore
his access to the journalisirderence line for the Minnesozepartment of Health’s
daily briefings on COVID-19 fte “MDH Conference Line”).This matter is before the

Court on Plaintiff's Motion for Prelimingrinjunction (Doc. No9) and Defendants’
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Motion to Dismiss Plaintiff's Amended @uplaint (Doc. No. 18.) For the reasons
discussed below, the Cautenies both motions.
BACKGROUND

Malcolm is the Commissioner of the Minnesota Department of Health (the
“Department” or the “MDH"). As Commissioner, Malcolm directs the Department and
supervises its daily COVID-19 briefing. ¢ No. 14 (“Am. Compl.”) 1 9.) Schommer
serves as the Communications Director of the Departm&ht{ {0; Doc. No. 28
(“Schommer Decl.”) 1 1.) Schommer oversélge Department’'s Communications Office
and its media relations. (Am. Compl. §; B2hommer Decl. § 3.) The Communications
Office disseminates important public lteanformation to tle press, including
information related to the COVIDY outbreak. (Schommer Decl. § 3

On March 13, 2020, Minnesota Gomer Tim Walz issued Executive
Order 20-01, “Declaring a Peacetime Emageand Coordinating Minnesota’s Strategy
to Protect Minnesotans from COVID-19(Am. Compl. 1 11.) Governor Walz
explained that the MDH would lead theordination of thé&tate’s response to
COVID-19. (d. 13.) On March 25, 2020, the Gaver issued Executive Order 20-20
mandating that “all persons currently livingtiwn the State of Minesota . . . stay at
home or in their place of residence” excepengage in certain activities and work (the
“Stay at Home Order”).1d. { 14.) On March 27, 202the MDH began hosting a daily
briefing regarding the COVID-19 outbreak avithnesota’s response to the pandemic.
(Id. 1 15.) The briefings are streamed liva the publicly accessible MDH website and

televised and broadcastttee public at large. 1d.)
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Traditionally, the MDH’s Communicaties Office holds occasional media
briefings to communicate to multiple reportemiultaneously on an “as-needed” basis.
(Schommer Decl. 1 4.) The briefings can tdieform of news conferences hosted in
person, or sometimes in the form of medrdy telephone callgith reporters. Ifl.) The
Communications Office maintains several digition lists for news releases and other
public notifications. Id. 1 5.) The large distribution tisicludes reporters who work for
media outlets in Minnesota, as well as other stakeholders, such as the Centers for Disease
Control, and staff of other ganizations or agenciesld() The small list (the “Small
List”) focuses on reporters from professionadia outlets and certain staff members in
the MDH and Governor Wdk administration. Ifl.) For media participants on the Small
List, the Department evaluates whethembers of the media are employed by a
professional media outlet affiliated with bduast, print, or web-based publication,
whether they provide daily or regularly schisglicontent, whether they have an editorial
review process, and whether they@anultiple staff and a newsroomid.|

Before the COVID-19 pandemic, there wiasited interest in being included in
the Small List or participating in media Wrregs, which rarely occurred more than once a
month. (d. 115, 6.) Beginning in late Febry2020, increased information requests
from the public and media on COVID-19 issled the Department to schedule daily
weekday media briefing calls (thDH Conference Lie calls). id.  8.) Eventually,
the Communications Office created an even smaller distribution list for the MDH

Conference Line. Id. 1 10.) This smaller list isfexred to as the “RSVP” list.Id.)
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Before creation of the RSVP list,journalist wanting access to the MDH
Conference Line was required to requeseas from the MDH. (Am. Compl. § 16.)
Defendants contend that the difference betwkerSmall List and #nRSVP list is the
MDH's criteria for inclusion, and that theziteria for the RSVP list was implemented on
April 27, 2020. (Schommer Decl. § 20.) eflMDH Conference Line is not open to the
public. Once added to the Small or RSVP, bsparticipant does not need to continue
sending requests for agseto the Commissioner’s teleconference briefings) (The
MDH Conference Line providesforum for reporters to agjuestions of those public
officials presenting at the MDH daily briefing. (Am. Compl. { 18-19; Johnson Decl.
1 11.) To ask questions, reporters on the MDdthference Line enter a telephone queue.
(Am. Compl. 1 18.) Journalists who ask sfins live have their questions and the
MDH's panelists’ responses broadcast liviel.)( Reporters not called on can submit
written questions. Id. 1 19.)

Johnson is a retired attorney. (A@ompl. 11 7-8; Doc. 12 (*Johnson Decl.”)

1 1.) Johnson is also a journalist whpaes and comments on the news from a
conservative perspective. (Johnson D®%l1-4.) Johnson has published articles in
National ReviewtheWeekly StandardheNew York TimegheNew York Posthe
Minneapolis’sStar Tribune and theSt. Paul Pioneer Presgqld. 1 2; Am. Compl. 1 7.)
In 2002, Johnson and his former lawtpar John Hinderaker established Bwver Line
website (powerlineblog.comipr which Johnson has writtenrfaearly every day since

its inception. (Johnson Decl. T 3.)
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On April 9, 2020, Johnsonaeested access to the MDH Conference Line via an
email to the Department. (Am. Compl. T 20; Johnson Decl. T 13, Ex. B; Schommer Decl.
1 16.) On April 10, 2020, Schommer repliedlohnson’s request and added him to the
Small List — granting him access to the M@aily briefings. (Am. Compl. T 21,
Johnson Decl. 13, Ex. C; Schommer DEE16-17.) Thereafter, Johnson generally
received emails providing access to tbaference line and representatives from the
Department responded to his email faltlap questions from April 11, 2020 until
April 27, 2020. (Am. Comlp § 22, Schommer Decl. 1 1&; Johnson Decl. 1 14, 25,
Exs. D, E, and M.)

On April 17, 2020, Johmms posted an article tite“CORONAVIRUS IN ONE
STATE,” under the link “CORIAVIRUS” and “MINNESOTA” onPower Line.

(Johnson Decl. T 14, Ex. E.) In the articlehnson published the patment’s verbatim
response to Johnson’s questions duringMb#{ Conference Line briefing in which he
participated. Id.) Johnson’s questions and answers read:

[Question:] MDH data show thatehmedian age of COVID-19 decedents

is 87, over two-thirds in nursing hoser assisted care facilities. Does the

state need to be shdbwn to protect them?

[Answer:] The stay-at-home ordemdiother measures are having their

intended effect by limiting the numbef deaths occurring in the wider

population, as is happening in\Mé& ork, New Jersey, Louisiana and

elsewhere. As much as we wolilee to protect everyone and prevent

deaths in even our most vulneraptepulations, the tragic truth about

outbreaks is that the frail and verglar those with compromised immune

systems are almost always the ones# the effects first and hardest. But

if we relax the precautions without hagithe right safeguards in place, we

could see even more deaths amdbrs population and other at-risk
groups.
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[Question:] You referred [in your remaikto the preparation of the health
care system [that is the rationale fth¢ current shutdown regime [sic].
[Later in your remarks you] noted théu has disappeared under the current
regimen. On the other hand, thespital systems are laying off and
furloughing employees. We only have32iospitalized with the virus as of
today, with a little over 100 in ICU. It appears that the health care system
Is vastly underutilized at present tiehas significant excess capacity. Is
there any question about this? What am | missing?

[Answer:] The preparations that duwspitals have made, as painful as

they are right now, have positionedwsll to handle the expected surge.

The time to prepare for a flood is before the waters rise.
(Id.) At this time, Johnson was on the Depaatit's Small List. After a daily briefing on
April 27, 2020, Johnson emailed the Deparimeith two follow-up questions. (Am.

Compl. § 24.) He received answers to botd.)Y

1 The questions and answers read:

Gentlemen: | did have a questiand a follow-up for Commissioner
Malcolm based on today’s briefing.whited in line without being called on
again.

Question: Referring to the 286 totakdles to date, every decedent under
age 70 has died in long-term caresonilar setting. The youngest person

to die outside long-term care was in his 70s. Why is it necessary to close
the schools and shut down the staterotect the at-risk population?

Follow-up: How many decedents sgamoved from nursing home to
hospitals prior to their death? Woulekir death be inalded in the long-
term care number [or] not?

[MDH Response:] We have had deatn people younger than 70 and
certainly many cases in all age groufisis necessary to take all the
community mitigation measures wevieabecause all Minnesotans are at
risk from COVID 19, as none of usianmunity. Some people, like those
in long-term-care and those with umigeng health conditions, are far more
at risk than others. But if we didn’t reduce transmission in the community
as we have with the stay at home order, we would see far more disease
circulating and many times moserious cases that would quickly
overwhelm our health care systeifihen, even less-vulnerable people

6
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On the same day, Schommer forwardehnson’s questions to members of
Governor Walz's office, stang “Flagging as an FYI| and for future discussion.” (Am.
Compl. § 27; Johnson Decl. 25, Ex. MOn April 28, 2020, Schommer, allegedly
under the direction and sup&ien of Malcolm, chose ndb provideJohnson with
access to the MDH Conference Line. (Amn@a.  30.) No re@sentative from the
MDH asked Johnson about the locatioriPoiver Lineor how widely it was distributed.
(Id.) Johnson sent multiple emails and iaficemails asking why he was no longer
provided access to tlmily teleconference and allowedask questions. (Am. Compl.
19 31-35; Johnson Decl. 11 18-22, Exs. G, Bl) Neither Schommer nor anyone else
from the Department responded to Johnsoals and emails. (Am. Compl. { 36;
Johnson Decl. 11 18-23.)

On May 4, 2020, Johnson sent DefendanData Practices Act request seeking all
documents relating to his request to partitgoin the daily briefings. (Johnson Decl.

1 25, Ex. L.) It was through this requesittiohnson learned that Schommer had flagged

would not be able to get the careymeeded, such asensive care,
ventilators, etc., so we would see farrmdeaths in people outside of the
very frail and elderly. That is whhas happened in places like Italy and
New York.

[Response to follow-up:] Just as arees, deaths are recorded by place of
residence. So if someone’s place of residence prior to their death was listed
as a long-term care facility, regardlegavhether they were hospitalized

prior to their death, they would becarded as a death in a long-term-care
resident [sic].

(Am. Compl. 11 24-26; Johnson Decl. 11 15-17, Ex. F.)
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and forwarded his April 27 quigsns. On May 19, 2020, reporter Collin Anderson of the
Washington Free Beacpa conservative political journalism website, emailed
Schommer and another Department emplpgsking how media pécipants for the
State’s daily press briefings are seéecand why the Department had ceased
communications with Johnson. (John&etl. I 26, Ex. N.)Schommer responded as
follows:

Thanks for your question. We routinely have so many journalists on the

daily briefing call that we cannot fielglestions from all of them each day.

To ensure that the journalists haveeasonable opportunity to get a

guestion in we need to limit cadhrticipation only to professional

journalists. This approach confornasthe approach taken by other

agencies within state and federal government.

While our media relations team tries to respond to other inquiries when

time allows, they have been fiehdj an unprecedented number of media

calls during the pandemic. There areesal other alternatives available,
including our public hotline. Tt hotline number is XXX-XXX-XXXX.

(1d.)

Johnson claims that Defendants termadeatis access to the MDH Conference
Line due to the content and viewpoint of gigestions and/or his related commentary on
Power Line Defendants dispute this. Defendants maintain that Johnson has not been
excluded from listening to media updatesaal-time, as they are simultaneously
broadcast by one or more media organizatidnstead, Defendants claim that Johnson
seeks an order requiring the Commissioner to answer Johnson’s questions. More
broadly, Defendants disputesatithey did not target Jokon for exclusion based on the
content of his questions. Defendacitmm that Plaintiff's questions were

“‘unremarkable,” that the [partment has received similar questions, and that his
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guestions were typical of questions durthg COVID-19 briefings. According to
Defendants, Johnson was excludedause the Department weehto prioritize questions
from large media organizatiomgth established newsro@ywho were better positioned
to widely distribute information abothe MDH’s pandemic response.

Schommer claims that he forwardedhdson’s April 27, 2020 email to press
officials in the executive lanch to discuss kothey handled telephone media updates
when there was substantial participation interest. (Schommer Decl. 1 19.) Schommer
also claims that he sought advice regagdion-traditional media dkets, such as blogs
and individuals like Johnson ai@wer Line— who did not meet the MDH’s normal
criteria for inclusion irmedia briefing calls. Id.) According to Schommer, after
consulting his colleagues, he decided to liatitess to the teleconference briefing to
reporters from major media organizatiaviso meet the Departent’s long-standing
criteria for inclusion on the Small Listld( 1 20.) Schommer suggesist it is merely
coincidental that the Commuations Office began implemiemg this RSVP List, at his
direction, on April 27. 1d. 1 20-23.) Schommer further contends that Johnsavier
Line blog does not meet the “long-standing” crigefor inclusion on the Small List
because it is not employed bynedia organization with siutbstial staff and local reach
and it focused on opinion and news comiaey, rather than mere reporting of
information. (d. §19.) Schommer emphasizes titet MDH depends opress coverage
from large media organizations to heligseminate important information about

COVID-19 to Minnesotan constituentsd.(
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Johnson filed the original complaint dday 28, 2020. (Doc. No. 1.) Johnson
filed a Motion for Preliminary Injunction orude 4, 2020. (Doc. N®.) Johnson seeks
an order mandating that Defendants proviahe access to the MDH Conference Line and
that Defendants grant him the ability to ask questions of the public officials present at the
briefings? On June 8, 2020, Johnson filedaanended complaint adding Schommer as a
party and removing the Minnesota Departnaitiealth. (Am. Compl.) Defendants
filed an opposition to Johnsa@imotion for a preliminary injuction and separately filed a
motion to dismiss for failure to state a ataiipon which relief cabe granted. (Doc.
No. 18.)

DISCUSSION

l. Motion to Dismiss

The Court first considers Defendants’ tiva to dismiss under Federal Rule of
Civil Procedure 12(b)(6). In deciding a tiom to dismiss under Rule 12(b)(6), a court
assumes all facts in the comiplato be true and construes all reasonable inferences from
those facts in the light mostvarable to the complainanMorton v. Becker793 F.2d
185, 187 (8th Cir. 1986). ldoing so, however, a court need not accept as true wholly
conclusory allegationgjanten v. Sch. Dist. of Riverview Gardeb83 F.3d 799, 805

(8th Cir. 1999), or legal conclusions dmawy the pleader from the facts alleged,

2 Plaintiff clarified at the hearing onithmatter that he does not seek an order
compelling Defendants to allow him to askjuestion or to answer any questions.
Instead, he seeks an opportunity to askstijames, just like other reporters on the MDH
Conference Line.

10
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Westcott v. City of Omah801 F.2d 1486, 148@th Cir. 1990). A court deciding a
motion to dismiss may considire complaint, matters of plibrecord, orders, materials
embraced by the complaint, and extslattached téthe complaint.See Porous Media
Corp. v. Pall Corp. 186 F.3d 1077, 107®th Cir. 1999).

To survive a motion to disrss, a complaint must contadienough facts to state a
claim to relief that is plausible on its faceBell Atl. Corp. v. Twomb|y550 U.S. 544,
570 (2007). Although a compldineed not contain “detailed factual allegations,” it must
contain facts with enough specificity “tasa a right to relief above the speculative
level.” Id. at 555. As the Supreme Court reiteratfihreadbare recitals of the elements
of a cause of action, supported by meyeatusory statements,” will not pass muster
under Twombly.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifigvombly 550 U.S.
at 555). In sum, this standi‘calls for enough fact[s] to raise a reasonable expectation
that discovery will reveal evidence of [the claim[livombly 550 U.S. at 556.

Defendants argue that Johnson’s claiits faecause he has no First Amendment
right to access to the Commissioner or o @sestions to the Commissioner. Defendants
assert that federal courtsveaconsistently rejected FirAmendment claims by reporters
based on denied access to question publicialéi or to access government information.
See, e.g., Eggenberger v. W. Albany T®pO0 F.3d 938, 942-43 (8th Cir. 2016)
(explaining that “the First Amendment guaeed a right to publish information, but not
necessarily a right tgain information;” holding that plaintiff has no First Amendment
right to access information which is nathpicly available as a general matterhe

Baltimore Sun Co. v. Ehrlic#37 F.3d 410, 415-16 (4@ir. 2006) (“Having access to

11
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relatively less information than other ref@ys on account of one’s reporting is so
commonplace that to allow &un to proceed on its retaliation claim addressing that
condition would ‘plant the seed of a constitaabcase’ in ‘virtually every’ interchange
between public official and pss.”). Defendants further argue that Johnson was excluded
from the MDH Conference Line based on the&rment’s preference to limit the calls

to large media organizations, but under tims of cases, denial of access does not
support a First Amendment claim even i ttienial was retaliatory. Specifically,
Defendants assert that becaageurnalist does not haveight to unfettered access, a
government official may bar a journalist fncattending and asking questions during a
press conference.

Importantly, however, the parties dispute tiverall scope of the allegations in the
Amended Complaint, and Plaiii maintains that the abovae of cases, which involve
issues related to general accesa public record or publicfficial, is inapposite because
this case involves a “limited public forum.” d@ptiff asserts that thallegations in the
Amended Complaint refa to the MDH's creation of a limited public forum expressly for
the purpose of allowing the press tiver MDH COVID-19 briefings. Under that
scenario, Plaintiff argues that he cannotlbaied access to the MDH Conference Line
due to his viewpoint or for an arbitrary reason.

Plaintiff cites to cases holding that or&government agencyagrts public access
to a limited public forum, it may not revokiee access for arbitrary reasons. “[A] limited
public forum is a subset of the desitgthpublic forum [that] arises where the

government opens a non-public forum but lintiite expressive activity to certain kinds

12
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of speakers or to the dissgion of certain subjectsBowman v. White444 F.3d 967,
976 (8th Cir. 2006). IBowman the Eighth Circuit Court of Appeals defined a limited
public forum and explained that in such auifm, restrictions ospeech not within the
type of expression allowed in the forum shbe reasonable and viewpoint neuttdl. at
976.

Here, Plaintiff alleges that the Departmestablished the MDH Conference Line
and designated it as the sole means bighwvjournalists cow ask questions of
government officials. As alleged,&@MDH conducts daily public meetings and
specifically authorizes journalists toaess the MDH Conference Line, through which
Malcolm and other officials catin journalists to ask questis. (Am. Compl. 1 16-19.)
For purposes of consideg Defendant’s motion to dismise Court accepts Plaintiff’s
allegations as true and construes all reasonable inferences in Plaintiff's fasiog this
standard, and at this early stage of litigatitve, Court finds that Plaintiff has alleged that
Defendants created a limited public foréim.

In addition, Plaintiff alleges that Dafdants initially granted Johnson access to the
MDH Conference Line and then revokedegsbased on Johnson’s viewpoint. In

particular, Plaintiff alleges that after hagiaccess to the MDHdDference line for three

3 Defendants claim that the MDH Cordece Line is a forum for government
speech and, as such, does not bring a Aireindment right of participation. However,
the Amended Complaint does notlude allegations regarding the purpose of the MDH
Conference Line, other than it allowed jodrsia to ask questionsBecause the Court
accepts Plaintiff's allegations as true at stesge of the litigation, Defendants’ argument
that the MDH Conference Line is a forum fiovernment speech is better addressed at
the summary judgment stage.

13
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weeks, Plaintiff posed two questions on @7, 2020, which weré&flagged” by MDH.
(Am. Compl. 11 19-24, 27-29.) Plaintiffas excluded from the MDH Conference Line
thereafter. 1@. 9 30, 36.) Plaintiff further allegeon information and belief, that his
guestions were flagged “to discuss the nsdanwhich [the Depantent and Department
officials] could avoid such questions in theure and what steps they could take to
punish Mr. Johnson for askimgiestion[s] that exposed possible flaws in strategy MDH
employed in responding tbhe COVID-19 crisis.” Id. § 29.) Construing all reasonable
inferences in the light most favorable to Plaintiff, the Court finds that Plaintiff has
sufficiently alleged that Defendants revoklsmthnson’s access based on his viewpoint or
the content of his questions. At this stafese allegations are sufficient to plead a
violation of the First AmendmentSee, e.g., Sherrill v. Knighs69 F.2d 124, 129 (D.C.
Cir. 1977) (explaining that where the Whiteudt$e voluntarily decided to open facilities
to the press generally, access cannot “beedieaibitrarily or fo less than compelling
reasons”)United Teachers of Dade v. Stierhed3 F. Supp.2d 1368, 1373 (S.D. Fla.
2002) (“The exclusion of Plaintiffs from ¢hpress room reserved for members of the
‘general-circulation media’ constitutes denvélaccess to information even if the
Plaintiffs are allowed entry into the auditorium or giaatess to another media room.”).

Accordingly, the Court denig3efendants’ motion to dismids.

4 The Court also declines to dismiss Ridf’'s individual capacity claims at this
stage of the litigation.

14
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[I.  Motion for Preliminary Injunction

In considering whether to grant a prelimg injunction, the Court considers four
factors: (1) the threat of irreparable haorthe moving party; (2) the balance between
this harm and the injury that grantinggtimjunction would inflict on the non-moving
party; (3) the moving partyg’likelihood of success on tingerits; and (4) the public
interest. Dataphase Sys., Inc. v. C L Sys., 1640 F.2d 109, 113 {8 Cir. 1981). “At
base, the question is whether the balanaxaities so favors the movant that justice
requires the court to intervet@ preserve the status quo utiié merits are determined.”
Id. A preliminary injunction is an “extraorthry remedy,” and the moving party bears
the burden of establishing the ndeda preliminary injunctionWatkins Inc. v. Lewis,
346 F.3d 841, 844 (8th Cir. 2003).

Having found that Plaintiff's claim survds Defendants’ motion to dismiss, the
Court notes that the question of whethermitiis entitled to a preliminary injunction
requires more scrutiny. As noted above, Ritiibears the burden of establishing the
need for a preliminary injunan. The Court first considers whether Johnson is likely to
suffer irreparable harm if the Court deniee motion for a ptaninary injunction.
“Irreparable harm occurs when a party hasadequate remedy atNatypically because
its injuries cannot be fly compensated through an award of damag&eh. Motors
Corp. v. Harry Brown'’s, LLC563 F.3d 312, 319 (8th Cir. @9). Speculative injury is
insufficient to justify a preliminary injunctionNovus Franchising, Inc. v. Dawsor25
F.3d 885, 894-9%3th Cir. 2013)Hubbard Feeds, Inc. v. AnahFeed Supplement, Inc.,

182 F.3d 598, 603 (8th Cir. 1999).

15
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Here, Plaintiff argues he will suffer iparable harm unless Defendants provide
him access to the MDH Conference Line andvaliom the opportunityo ask questions.
Plaintiff argues that he will suffer irreparalbiarm if Defendants continue to exclude him
from the MDH Conference Line because he wdt have an opportunity to ask questions
and will not receive answers. Defendantguarthat Plaintiff cannot demonstrate any
cognizable harm, let alone irreparableEm. Defendants point out that the
Commissioner’'s COVID-19 media updsatare broadcast live by several media
organizations. (Johnson Decl. { 7.) Thus,flihas the same a-time access to the
media updates that is available to all members of the press. Defendants also point out
that they provided a “listen-only” line forgonalists and others who wanted real time
access to the updates until it became clesdrttie updates would be simultaneously
broadcast, making the “listeamly” line redundant. (Schommer Aff. § 14.) In addition,
the parties do not dispute that the Commissianander no obligation to take or answer
any questions during the updates. Impdiyabefendants underscore that there is no
evidence that Plaintiff's reporting hasdn chilled by his exclusion to the MDH
Conference Line. Based on these factsQbert concludes that Plaintiff has not shown
that he is likely to suffer irreparable haaibsent an injunction. For this reason alone, the
Court denies the motionSee Gelco Corp. v. Coniston Partné8$1 F.2d 414, 420 (8th
Cir. 1987) (explaining that the moving party’ddige to show irrepatale harm absent an

injunction is sufficient to warrant denial afrequest for prelimingrinjunctive relief).

16
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CONCLUSION

The Court notes that this is a close ealdl there is no caselaw directly on point.
Considering the unique situation presertigdhe MHD’s response to COVID-19 and the
uncertain nature of litigation, the Court belisvewould be in the best interest of all
parties to avoid an ongoing dispute and, irgtéiad a solution. It seems that the whole
matter could be resolved if the Departm&nply provided Plaintiff access to the MDH
Conference Line, particularly considering thetftnat all parties agree the Department is
under no obligation to allow Plaintiff @sk questions or to answer any submitted
guestions.

ORDER

Based on the foregoing, and all of fleadings, files, and records herein, the
Court, being fully dvised in this mattet,T ISHERBY ORDERED that:

1. Defendant’s Motion to Bmiss (Doc. No. [18]) iI®ENIED.

2. Plaintiff's Motion for a Prelinmary Injunction (Doc. No. [9]) IDENIED.
Dated: June 26, 2020 s/Donovan W. Frank

DONOVANW. FRANK
Unhited States District Judge
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