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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Angela Craig and Jenny Walow Davies, Case N@0-cv-2066 WMW/TNL)
Raintiffs,
ORDER GRANTING MOTION TO
V. INTERVENE AND GRANTING
PLAINTIFFS’ MOTION FOR
Steve Simonin his official capacity as PRELIMINARY INJUNCTION

Minnesota Secretary of State
Defendant,
and
Tyler Kistner,

Movant/IntervenoDefendant.

This lawsuit, commenced after the deatf the Legal Marijuana Now Party’s
(LMNP) candidate for Minnesota’s Second Creggional District, involves a challenge to
a Minnesota law that requires postponing tlectdn date for a specific seat if a major
political party candidate for that seat dies withthdays before the general election. Minn.
Stat. § 204B.13. Before the Court is Mavayler Kistner's mgon to intervene and
Plaintiffs’ motion for a prelimiary injunction. (Dkts. 14, 24 For the reasons addressed
below, Kistner's motion to intervene isagted and Plaintiffs’ motion for preliminary
injunction is granted.

BACKGROUND
Plaintiff Angela Craig is the current iled States Representative for Minnesota’s

Second Congressional District and is runnfagre-election. Plaintiff Jenny Winslow
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Davies is a voter in MinnesdsaSecond Congressional Distriwho has already cast her
ballot for the upcoming November 2020 genefattion. Early voting in Minnesota began
on September 18, 2020.

On September 21, 2020, the LMNPandidate for Minnesota’s Second
Congressional District, Adam Weeks, unexpdly died. Under Minnesota Statutes
Section 204B.13 (Mhnesota Nominee Vapay Statute), if a “major political party”
candidaténominated to run in an upcoming eleat dies after the 79th day before the
general election, the election date for thaeres postponed and vesteast in the general
election for that office mustot be certified. Minn. Stag§ 204B.13, subdiv. 2(c). The
Minnesota Nominee Vacancy Staditirther provides that th@overnor of Mhnesota must
issue a writ calling for a specialection, conducted on thecead Tuesday in February of
the year following thegear the vacancy in nomination occurred, to fill the seat for which
the nominee vacancy occurred. Miigtat. § 204B.13, subdiv. 7.

On September 24, 2020, in response tekgs death, Defendant Steve Simon, the
Minnesota Secretary of State, issued a phditement that “[e]ligile voters in the Second
Congressional district should continue to vote” and thdthoagh the Second
Congressional District race would still appearthe ballot, under Minnesota law “the votes

in that race will nobe counted.”

1 It is undisputed that the LMNP & “major political party,” as defined under
Minnesota Statutes Section 200.02, subdiv. 7.
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On September 28, 2020, Plaintiffs nemenced this lawsuit challenging the
Minnesota Nominee Vacancy Sit¢ as preempted by fedetaw and unconstitutional.
Plaintiffs filed the pending motion for agliminary injunction on September 29, 2020,
seeking a court order for declaratory and infiuecrelief. Specifically Plaintiffs seek an
order enjoining the Minnesota Secretary $&thte from (1) enforcing the Minnesota
Nominee Vacancy Statute, (2) reig to give legal effect tballots cast in the general
election for Minnesota’'s Second Congressil District, and (3) communicating to
Minnesota voters that their ballots casttlie general election for Minnesota’s Second
Congressional District M not be counted.

On September 30, 2020, Movant Tyler Kist, the Republican Party of Minnesota’s
candidate for Congress in Minnesota’s Sec8Gondgressional District, moved to intervene
in this case as a party defendant.

ANALYSIS

l. Motion to Intervene

The Court must first address Kistner’s matio intervene as a party defendant so
as to determine whether his arguments ipagjtion to Plaintiffs’ m&on for a preliminary
injunction may be considered-ederal Rule of Civil Pradure 24 governs motions to
intervene and provides two avenues for intervention—intervention of right under Fed. R.
Civ. P. 24(a) and permissivetervention under Fed. R. Ci®. 24(b). Kistner seeks to
intervene as of right and seeks permissive intervention in the alternative. Fed. R. Civ. P.
24(a), (b). Although no partypposes Kistner's motion totarvene, the Court evaluates

Kistner's motion under the applicable legal standards.
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A. Standing

As a threshold matter, the United Statesi€ of Appeals for the Eighth Circuit has
held that “Article Ill standing is a prerequisite for interventioa ilederal lawsuit."Curry
v. Regents of Univ. of Minnl67 F.3d 420, 422 (8th Cit999) (internal quotation marks
omitted);see also Mausolf v. Babhi&5 F.3d 1295, 1299-1300 (8th Cir. 1996). Atrticle
[l of the United States Constitution limits federal jurisdiction dotual cases or
controversies. U.S. Congart. Ill, § 2, cl. 1Lujan v. Defenders of Wildlif&04 U.S. 555,
560 (1992);Hargis v. Access Gatal Funding, LLC 674 F.3d 783, 790 (8th Cir. 2012).
The standing inquiry requires thiggant to (1) have suffered amjury in fact, (2) establish
a causal connection between thpiry and the challenged aati, and (3) show that the
injury would be redressday a favorable decisionSee Lujan504 U.S. at 560—-6 ity of
Clarkson Valley v. Minetad95 F.3d 567, 56@th Cir. 2007).

1. Injury in Fact

An alleged injury must be tmcrete, particularized, and esthactual or imminent.”
United States v. Metr&t. Louis Sewer Dist569 F.3d 829, 834 (8th Cir. 2009) (internal
guotation marks omitted). “The law recdazgs economic, non-eaomic, and indirect
economic injuries, for standing purposesfiimal Prot. Inst. v. Merrian242 F.R.D. 524,
527 (D. Minn. 2006). A prospective interveg defendant may edibsh an imminent
injury sufficient for the purposef standing by demonstratinigat the remedies sought by
the plaintiff, if granted, would threatéghe prospective intervenor’s interestSee South

Dakota v. Ubbelohde330 F.3d 1014, 1025 (8th Cir. 20a8pncluding that “[s]uccess by



CASE 0:20-cv-02066-WMW-TNL Doc. 49 Filed 10/09/20 Page 5 of 24

[the plaintiff] in the whole litigition would impair the proposéatervenors’ interests,” and
reversing the district court’'s dersadf the motions to intervene).

Kistner argues that he has an inteliesensuring that the Minnesota Nominee
Vacancy Statute is enforce@s it would impact his candidacy and campaign for
Minnesota’s Second Congressional DistricPlaintiffs seek to have the Minnesota
Nominee Vacancy Statute jemed and declared pregpted by federal law and
unconstitutional. Such anjunction and declaration woulthreaten Kistner’s alleged
interests. See id. Moreover, as alleged, this imuis concrete, particularized, and
iImminent, because it ponally impacts Kistner’s interastvith respect to the impending
election. Therefore, Kistner hastablished an jary in fact.

2. Causation

A proposed intervenor satisfies the traceability requirgniehe defendant would
be compelled to cause the ghel injury to the intervendairthe plaintiff prevails.Am. Civil
Liberties Union of Minn. v. Tarek ibn Ziyad Aca43 F.3d 1088, 1093 (8th Cir. 2011).
Here, if the Court were to conclude that tlinnesota Nominee Vacey Statute is either
preempted by federal law @nconstitutional, Minnesota’s &etary of State would be
compelled to refrain from enfdrgy the statute, and Kistnarould suffer the injuries he
alleges. Therefore, Kistner satisfies tausation requirement of standing.

3. Redressability

An alleged injury that includes the fercement of certain policies may be

redressable by a judicial determination ttieg challenged policies are permitteld. If

this Court determines th#ite Minnesota Nominee Vacan8atute is enforceable, then
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Kistner would not suffer the injuries hdlemes. Therefore, Kistner satisfies the
redressability element of standing.

Because Kistner has demonstrated an injarfact, causation, and redressability,
Kistner has met his burden of demonstrgtihat he has Article Il standingsee Lujan
504 U.S. at 560-6Hccord Mineta495 F.3d at 569.

B. Intervention as of Right

The merits of Kistner’s motion to intervemunder Federal Rule of Civil Procedure
24 may be onsidered because Kistner, as a propasedvenor, has demonstrated he has
Article Il standing. See Curry167 F.3d at 422. A court must permit intervention as of
right to a proposed intervenor who: “(1) files a timely motion to intervene; (2) claims an
interest relating to the property toansaction that is the subj@étthe action; (3) is situated
so that disposing of the action may, as atmrakcmatter, impair or impede the movant’s
ability to protect that interest; and (4) is noeqdately represented the existing parties.”
Nat'l Parks Conservation Assw U. S. Env't Prot. Agengy59 F.3d 969975 (8th Cir.
2014) (internal quotation marks omitted).

When assessing whether a mottornintervene is timely, a district court considers
“(1) the extent the litigation has progressethattime of the motion totervene; (2) the
prospective intervenor’s knowledge of the litiga; (3) the reason for the delay in seeking
intervention; and (4) whethdéne delay in seeking intervieon may prejudice the existing
parties.” Tarek ibn Ziyad Acad.643 F.3d at 1094. Her&istner filed his motion to
intervene two days after Plaintiffs filed thengplaint. The litigation was at an early stage

when Kistner moved to intervene. Moregvihe approximately 48 hours that elapsed
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between the filing of the complaint and Kistner’'s motion to intervene do not constitute a
delay. Therefore, Kistner’'s integmtion is, unquestionably, timely.

Kistner claims an interestleging to the subject matter diis litigation as he is a
candidate for Minnesota’'s Second Congm@sal District. The pending motion for a
preliminary injunction asks this Court tetermine whether the Minnesota Nominee
Vacancy Statute is preempted fegleral law or is unconstitainal. As a nominee in the
election for Minnesota’s Second CongressioDadtrict, Kistner has an interest in the
subject matter and the outcomiethis litigation.

The Court’s decision in this matter couldpair or impede Kistner's ability to
protect the interest that laéaims in the enforcement tfie Minnesota Nominee Vacancy
Statute. The Minnesota Nonei@ Vacancy Statute dictates thates will not be certified
in the November general election for Minniss Second Congressional District. Minn.
Stat. § 204B.13, subdiv. 2(ci5iven the short period of time between the commencement
of this case and the Novembgeneral election, resolutiarf these questions presented
must be expedited because thesiestions will be moot inds than one month. Kistner
has a limited window of time iwhich to protect the intereke claims in the enforcement
of the Minnesota Nominee Vacan8tatute and his abilityp protect the interest he claims
would be practically impaired if he not permitted to intervene.

Finally, as a candidate for Minnesota’'s8ed Congressional District, Kistner holds
interests in this litigatin that may be separate and distinain the interests of Minnesota’s
Secretary of State. As such, without Kistn@ntervention, his intests are not adequately

represented by the existing defendant.
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In summary, because Kistneilstervention as a party tndant in this matter is
proper as an intervention of right under R24€a)(2), Fed. R. Civ. P., Kistner’s motion to
intervene as a party defendant is grarited.

I. Motion for Prelimin ary Injunction

A district court considers four factors determine whether pliminary injunctive
relief is warranted: (1) the mowgs likelihood of success on the merits, (2) the threat of
irreparable harm to the movant, (3) the st#tbalance between the harm to the movant
and the injury that granting anjunction will inflict on other parties to the litigation and
(4) the public interestDataphase Sys., Ing. C L Sys., Inc640 F.2d 109, 114 (8th Cir.
1981). The purpose of a preliminary injtina is to maintain the status qu@evose v.
Herrington, 42 F.3d 470, 471 (8th Ci1994). The bureh rests with the moving party to
establish that injunctiveelief should be grantedVatkins Inc. v. Lewj846 F.3d 841, 844
(8th Cir. 2003). And this Court is mindful that preliminarjuirctive relief is an
extraordinary remedy that is never awarded as of righihter v. Nat. Res. Def. Councill,
Inc., 555 U.S. 7, 24 (2008).

A. Likelihood of Success on the Merits

The first Dataphasefactor is the movant’'s likeliod of success on the merits.
Dataphase 640 F.2d at 114. A party seekirg preliminary injunction need not
demonstrate actual success on the merits, hujptrty must demotraite a likelihood of

success. Amoco Prod. Co. v. Village of Gamheli80 U.S. 531, 546 n.12 (1987). In

2 In light of Kistner's status as a nba defendant, subgeent references to
“Defendants” in this Order include tiMdinnesota Secretary of State and Kistner.
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opposing Plaintiffs’ motion fopreliminary injunction, Defendasitargue that Plaintiffs are
unlikely to succeed on the merits as to either their preemption claim (Count 1) or their
constitutional claim (Count 2).

1. Preemption

In Count 1 of the amplaint, Plaintiffs allege thahe Minnesota Nominee Vacancy
Statute is preempted by federal law, whielyuires elections for members of the United
States House of Representatives to be loeldhe Tuesday after the first Monday in
November in every even-numbered year. 2 U.S.C. 8 7. Defendants counter that Minnesota
Statutes Section 204B.13 is consistent vatig does not conflict with, federal law.

“A fundamental principle of the Constitan is that Congress has the power to
preempt state law.Crosby v. Nat'| Foreign Trade Coungc830 U.S. 363, 372 (2000). As
relevant here, “state law is naturally preendpiethe extent of any conflict with a federal
statute.” Id. As such, a state law is preemptedtitiis impossible for a private party to
comply with both state and fed law” or if the state law “stands as an obstacle to the
accomplishment and execution thie full purposes and dgtives of Congress.ld. at
372-73 (internal quotation marlomitted). For example, regtitans pertaining to federal
elections that are “made by Congress are paramount to those made by the State legislature;
and if they conflict therewith, the latter, $ar as the conflict extends, ceases to be
operative.” Foster v. Love522 U.S. 67, 69 (1997) (inteal quotation marks omitted).

Article | of the United States Constitutipnovides: “The TimesPlaces and Manner
of holding Elections for Senatwand Representatives, shall be prescribed in each State by

the Legislature thereof; but the Congressyratiany time by Law make or alter such
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Regulations, except as to the Places of [chooseglators.” U.S. Cohsart. |, 84, cl. 1
(the Elections Clause). “[I]t is well settl¢ldat the Elections Clause grants Congress the
power to override state regulations by elsaing uniform rules for federal elections,
binding on the States.Foster, 522 U.S. at 69 As such, although the legislature of each
state may prescribe the timeapé, and manner of holdingeetions for the United States
House of Representatives, the United States @ssgs authorized to alter those state laws
through federal legislation. €HJnited States Congress has dprexisely thatin 2 U.S.C.
8§ 7, which unequivocally provides:

The Tuesday next after the Mbnday in November, in every

even numbered year, is estabéd as the day for the election,

in each of the States and Temé&s of the United States, of

Representatives and Delegatethe Congress commencing on
the 3d day of January next thereatfter.

This year, the Tuesday after first Monday in November is N@mber 3, 2020. Therefore,
federal law requires the general election yf@ar to occur on November 3, 2020.

The United States Congress also has idex limited exceptionto the foregoing
requirement for general elections, howevEnese exceptions grant state governments the
authority to regulate federal elections in cerfamscribed circumstances. As relevant here,
electiongo fill a vacancymay be held at a time other thitne date of the general election:

[T]he time for holding electionsn any State, District, or
Territory for a Representative or Delegatefill a vacancy
whether such vacancyesused by a failure to elect at the time
prescribed by law, or by the dhatesignation, or incapacity of

a person elected, may be prescribed by the laws of the several
States and Territories respectively.

2 U.S.C. § 8(a) (emphasis addéd¢deral Vacancies Statute).

10
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Under the Minnesota Nominee Vacancy Sttifta major political party candidate
nominated to run in an upcong election dies after the 79thydaefore the general election,
the county and state canvassbwprds are prohibited from tiéying the vote totals from
the general election for that office. Minn. S&R04B.13, subdiv. 2(c). The office instead
must be filled at a special electiold. By statute, the special etean is to be held on the
second Tuesday in February of the yediofaing the year the vacancy in nomination
occurred. Minn. Stat. 8§ 20483 subdiv. 7. Asuch, the MinnesatNominee Vacancy
Statute is inconsistent with the congressiignraandated general@dtion date established
in Title 2, United States Code, Section Defendants do not appetar dispute that this
conflict exists.

Instead, Defendants argue that the Miswia Nominee Vacancy Statute is not
preempted by federal law because the exceptiitte Federal Vacancies Statute grants the
State of Minnesota authority tegislate the timing of a spetiaection to fill a vacancy.
The Federal Vacancies Statute describes a “egtas one that is “caused by a failure to
elect at the time prescribed law, or by the death, resignatioor incapacity of a person
elected.” 2 U.S.C. § 8(a). Absent the existence of such a “‘eyafadongress has not
granted state governments the authority tdodistawhen tdold an election for the United
States House of Representatives.

Defendants’ argument relies on the prestiompthat a “vacancy in a nomination,”
as addressed in the Minnesota Nominee Vac&tatute, is a “vacancy” for purposes of
the Federal Vacancies StatutBut when considang the text of the Federal Vacancies

Statute as a whole, the term “vacancy” isdigxclusively to describe a representative’s

11
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“seat,” the “person elected,” or the state’spresentation” in the United States House of
Representatives. 2 U.S.C. &8g also United States v. Morteto7 U.S. 822, 828 (1984)
(“We do not, however, construgtatutory phrases in isolati; we read statutes as a
whole.”). Here, there is neither a vacant tS@ar a vacancy of ‘&presentation” because
Minnesota’s Second Congressional District coilseis represented in the United States
House of Representatives by fResentative Craig. Therefore, the Federal Vacancies
Statute, 2 U.S.C. § 8, does not save MBsuota Statutes Section 204B.13 from being
preempted by federal law because the Feédémaancies Statute does not apply to the
present circumstance in which tees no “vacancy,” as that terisiused in the statute.
Defendants argue that “exigent circuarstes” prevent hoidg the election for
Minnesota’s Second Congressional Districtinigithe November general election because
the death of Weeks will result ia failure to elect a representative. In support of this
argument, Defendants rely 8usbee v. Smih49 F. Supp. 49425 (D.D.C. 1982)aff'd,
459 U.S. 1166 (1983). Budusbeeis inapposite. IrBusbeethe United States District
Court for the District of Colmbia held that the State of Georgia’s congressional election
could be scheduled for a date other thia@ first Tuesday after the first Monday in
November in order to remedy the racially disgnatory effects of the State of Georgia’s
electoral procedure that had been held whlaunder the Voting Rights Act of 1965.
Busbee549 F. Supp. at 519-20. Busbeehad the State of Georgia proceeded with the
congressional election on the November gdnelection date, any result of the general
election would have beenecessarily invalidbecause the methofibor choosing the

candidates on the ballot for that Novemgeneral election violated federal laBusbee

12
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549 F. Supp. at 523 (“In casise this one, however, where iti® longer feasible, due to
either the passage of time an independent constitutionadquirement, to use the old
[voting] procedures, section 5 of the VotiRgghts Act might welbrohibit the state from
holding its congressional elections on the datecified by 2 U.S.C. 8.”). Consequently,
Busbeeinvolved a vacancgaused by an anticipated amevitable “failure to elect” a
representative—a circumstancewhich the Federal Vacanci&satute expressly applies.
Id. at 52425 (quoting 2 U.S.C. § BHere, the parties do not argue, and the record does
not suggest, that if the election for MinnesstSecond Congressional District occurs on
November 3, 2020, as mandatadthe United States Congreise results of the general
election would necessarily be invadid a violation of fedal or constitutional law Busbee
therefore, does not govern this case bezdus winner of the dvember general election
for Minnesota’s Second Congressional Distridt mot have been selected in a manner that
necessarily violates federal law such thar¢his a “failure to elect” a representative.
Relying onPublic Citizen, Inc. v. Miller813 F. Supp. 821 (N.D. Ga. 19938jf'd,
992 F.2d 1548 (11th Cir. 1993), Defendantsoahrgue that an gent circumstance
permits a state to hold an election on a adier than the general election date. But in

Public Citizen the State of Georgia actually heldjeneral election on the congressionally

3 TheBusbeeourt also acknowledged that thedEeal Vacancies Statute “creates an
exception to [2 U.S.C. §'8 absolute rule in mited class of casés|d. at 526 (emphasis
added).

4 If Weeks were to posthumously win thewember 3, 2020 general election, it is

possible that a “failure to elect” will haveccurred. But unlikehe circumstances in
Busbeethat outcome is not ingable in this case.

13
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mandated date in November, pursuant tile T2, United States Code, Section 7. The
general election resulted in a plurality, such that a “failure to elect” actually resulted.
Public Citizen 813 F. Supp. at 830And it was this failure teelect that triggered the
special-election exception under the Fed&atancies Provision resulting in a runoff
election held by the State of Ggia after the November general election. Here, the State
of Minnesota cannahventa failure to elect otreatean exigent circumance by refusing

to certify the vote totals for Minnetds Second Congressional DistrictSee id.(“A
carefully crafted law that, by its sole designants a ‘failure to elct’ cannot be thought

to create an ‘exigent’ circunestce. This would ueasonably contort theord’s definition,

and allow any state to premeddad complete avoidance of geat7’s dictates . . . .").
Defendants characterize the failure to elecirssng from Weeks’s death. But the death

of a candidate, without more, does not inevitabult in a failure telect a representatide.

5 To be clear, the Court is not suges that the Minnesota Nominee Vacancy
Statute was drafted or enacted in bad faather, the parties’ briefing and arguments
indicate that the Minnesota Nominee Vacar®tatute was drafted in response to the
untimely death of Senator Paul Wellstoneho tragically died in a plane crash

approximately two weeks before the Novemlgeneral election in 2002. Notably,

however, unlike in this case, the death ai@er Wellstone caused a “vacancy” as defined
by the Federal Vacancies Statute becauselented persgnas opposed to an unelected
nominee had died.

6 Under Minnesota law, the duly electedndidate, who is entitled to receive a
certificate of election for a United States Hoos®&epresentatives offe, is the candidate
who receives the highest number ofasiegally cast at the electiokeeMinn. Stat.

88 204C.33, subdiv. 1; 204C.40, subdiv209.12. The death of Weeks, without more,
does not prevent this from oacung on November 3, 2020yith respect to the general
election for Minnesota’s Second Congressidnigltrict. Rather, the Minnesota Nominee
Vacancy Statute is the direct cauof the “failure to electthat, accordingo Defendants,
inevitably will occur. But, ashe district court reasoned Rublic Citizen a state cannot
pass a law that “invents a ‘failure to elect’ to create an ‘exigent’ circumstance” so as to

14
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Rather, any anticipated failure to eleat representative for Minnesota’s Second
Congressional District on November 3, 202@ould be a direct consequence of the
Minnesota Nominee Vacancy Statukr these reasornthie analysis ifPublic Citizenalso
does not apply in this case.

Therefore, Plaintiffs have demonstratelikalihood of success on the merits as to
their claim that federal law preempts tiiénnesota Nominee Vacancy Statute.

2. Unconstitutional Burden on Plaintiffs’ Rights

Plaintiffs also allege, in Count 2 of themaplaint, that the publistatements of the
Minnesota Secretary of State—specificalipde asserting that votes cast for candidates
for Minnesota’s Second Congressional Distimcthe November 3, 2020 general election
will not be counted—unconstitutially burden theights of voters whiave, or otherwise
would, cast their ballots in tlgeeneral election. Because theu@@@oncludes that Plaintiffs
have demonstrated a likelihooflsuccess on the merits okthclaim that the Minnesota
Nominee Vacancy Statute greempted by federal lavithe Court needchot address
alternative reasons that thistte may be unenforceabl&ee O’Brien v. U.S. Dep'’t of
Health & Human Servs766 F.3d 862, 863 (8th Cir. 201@)bserving that “the doctrine
of constitutional avoidance particularly coulssas not to give unnecessary answers to

constitutional questions” (citingshwander v. TVA97 U.S. 288, 345-48 (1936))).

alter the federally mandated date which a general election must be held. 813 F. Supp.
at 830. That is the cimenstance presented here.

15
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B. Threat of Irreparable Harm

The secondataphaseactor the Court considers wghether Plaintiffs will suffer
irreparable harm absent a preliminary injunctibataphase640 F.2d at 114 Irreparable
harm occurs when a party has adequate remedy at law, typically because its injuries
cannot be fully compensated through an award of dama@ssy. Motors Corp. v. Harry
Brown’s, LLG 563 F.3d 312, 319 (8th Cir. 2009). e€setablish the need for injunctive
relief because of irreparable harm, the movamist show that the harm is certain and
great and of such imminence that there dear and present need for equitable relief.”
Novus Franchising, Inc. v. Dawsor25 F.3d 885, 895 (8th Ci2013) (internal quotation
marks omitted)see also Chlorine Inst., Inc. v. Soo Line RR2 F.3d 903, 915 (8th Cir.
2015). A mere “possibility oharm” is insufficient. Roudachevski v. All-American Care
Ctrs., Inc, 648 F.3d 701, 706 (8thir. 2011). “Issuing a prelimary injunction based only
on a possibility of irreparable harm isconsistent with [the Supreme Court's]
characterization of injunctive relief as artrewrdinary remedy that may only be awarded
upon a clear showing that the plainis entitled tosuch relief.” Winter, 555 U.S. at 22
(citing Mazurek v. Armstrondg20 U.S. 968, 972 (1997)).

In the absence of a preliminary injunctjdPlaintiffs argue, Representative Craig
will suffer irreparable harm. First, Plaifi§ argue that Representative Craig will suffer
irreparable harm because some voters would otherwise cast their ballots for
Representative Craig in Noveml620 will not vote As a consequence, Representative
Craig might lose their votes, Plaintiffs conienAlso, if the Minnesota Nominee Vacancy

Statute is enforced, Representative Craig makd to limit campaigafforts weeks before

16
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the November general election and subsetiye@ampaign for three additional months.
Davies also will suffer irreparable harm, Ptdfs argue, because thlvote she cast in the
November 3, 2020 general election for Minnesota’s Second Congressional District will not
count. And without a prelimary injunction she Wl be forced to vote twice, and will be
unrepresented in the United States HoudRagresentative for motban a month.

While Kistner argues Plaintiffs will not #er irreparable harm, the Secretary of
State concedes that Plaintiffsll suffer irreparable harm.

Representative Craig will suffer irreparabharm absent this Court issuing a
preliminary injunction. Accorntg to Plaintiffs, Representative Craig will be forced to
conserve campaign resources in anticipatba potential special election in February,
which will require candidates to campaignadaexpend campaigngeurces—for several
additional months. Although Kistner does sbare Representative Craig’s concerns about
campaigning for three additionalonths, it is undispet that campaigning an expensive,
time-consuming and resourceensive endeavor. And thelserdens are enhanced by the
ongoing COVID-19 pandemic.This is a substantial burdeat least on Representative
Craig, if not all of the candidates, that canbetremedied by an award of damages in the
future.

Absent a preliminary injuncain, Davies will also suffeirreparable harm by not
having her vote count such that she is remlito vote twice, and by the absence of
uninterrupted congressional repentation in the United Statdsuse of Representatives.
Courts routinely recognize that restrictions on voting rights constitute irreparable injury.

League of Women Voters RfC. v. North Carolina769 F.3d 224, 247 (4th Cir. 2014)

17



CASE 0:20-cv-02066-WMW-TNL Doc. 49 Filed 10/09/20 Page 18 of 24

(collecting cases). Indeed, “lnded within the right to [va&t], secured by the Constitution,
Is the right of qualified voters with a state to cast their balladsd have them countéd
Reynolds v. Sim877 U.S. 533, 555 (19% (emphasis added) (internal quotation marks
omitted). Here, the Minnesotdominee Vacancy Statute doe®re than restrict voting
rights. The statute also decrees that votes for the election in gquesimuding votes that
have already been cast—will not be coungdall. Exclusion of these votes from
consideration in the election undoubtedly niett or violates the voting rights of those
gualified voters who cast themTherefore, the injurieso Davies arising from the
Minnesota Nominee Vacancy Statute are irreparable.

Plaintiffs, therefore, have demonstratedttthey will suffer irreparable harm if a
preliminary injunction is not granted.

C. Balance of Harms

The thirdDataphasédactor the Court considers is thddoece of harms to the parties.
Dataphase640 F.2d at 114. This factor also pags an entry of a preliminary injunction.
Here in the United States, the right to vatal to have one’s vote cousta fundamental
right. See Harper v. Va. State Bd. of ElectioB83 U.S. 663, 667 (1966) (discussing the
“franchise of voting” as a “fundamentallgal right”) (internal quotation marks omitted);
Hunter v. Hamilton Cty. Bd. of Elections635 F.3d 219, 234 (64@ir. 2011) (concluding
that the “right to vote includethe right to have one’s vot®unted on equal terms with
others”) (internal quotation marks omittedkizaki v. Fong461 P.2d 221, 223 (Haw. 1969)
(“Implicit in [the right to vote]is the right to have one’s vote count. . .."”). If the Minnesota

Nominee Vacancy Statute isnforced, Davies who hasrehddy cast her ballot in
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Minnesota’s Second Congressional District nadenot have her voteount for that race.

Instead she will be forcei vote twice. Defendants disdiethe burden ofoting twice.

But the burden of voting twice is significanAnd the practical redy of voting during a

global pandemic compounds the burden foex®tvho wish to vote in person and must
leave their homes in the wint&rvote in a crowded polling ¢ation. In addition, Davies—

like all residents of Minnesota’s Secondr@ressional District—will be unrepresented in

the United States House of Representatiicesmore than a mohtif a preliminary
injunction is not granted. Moreover, Repentative Craig will suffer significant harm
because she will have expended resources and structured her campaign in accordance with
the expectation that heampaign wouladonclude in November 2020.

Defendants argue that if this Court graatpreliminary injunction, everyone who
votes for Weeks will not have their votesunt. But if this Court doesot issue a
preliminary injunction,not a single votecast in the November general election for
Minnesota’s Second Congressional Distwatl count. By graming the preliminary
injunction, this Court ensures that all propexdst votes in the November general election,
including the votes cast for Wks, will be counted. Thefore, the balance of harms
weighs strongly in favor of gramty a preliminary injunction.

The Court is mindful that there are comipg potential harmg$o the parties.
Minnesota’'s Secretary of State concedes Blaintiffs will suffer irreparable harm, but
argues that there also would be irreparablenhta the State of Minnesota, to the LMNP
party, and to the voters in Minnesota’s Sec@uhgressional District if this Court grants

Plaintiffs the relief Plaintiffs seek. If Plaiffs receive the requested relief, Minnesota’s

19



CASE 0:20-cv-02066-WMW-TNL Doc. 49 Filed 10/09/20 Page 20 of 24

Secretary of State (1) woulee enjoined from enforcing éhMinnesota Nominee Vacancy
Statute, (2) would have teemove any notices posted about the Minnesota Nominee
Vacancy Statute, and (3) would have to corstatements suggesting that votes cast in the
November general election for Minnesota’€&®l Congressional Dratt will not count.
Indeed, conflicting announcements from Minneso®@ecretary of State as to the status of
votes cast in the November general electioghincause some confusion. But it is also
likely that the September 24, 2020 announeetrgenerated confusion for some voters
because general elections are the norm aediapelections are not. And Minnesota’s
Secretary of State issued an announcemeBeptember 24, 2020, thaallots will not be
counted in the November general electionMimnesota’s Second @gressional District,
and Minnesota’s Secretary of State must now clarify that all otherwise propembtes
countfor every single race on the ticket, spiafly including therace for Minnesota’s
Second Congressional District. But thesertervailing potentiaharms do not tip the
balance in favor of the Defendants. Tbalance of harms supports the entry of a
preliminary injunction.

D. Public Interest

Finally, the fourtrDataphasdactor this Court considemwhen determining whether
to issue a preliminary injution is the public interestDataphase640 F.2d at 114. “[l]t
Is always in the public interesd protect constitutional rights.Rodgers v. Bryant942
F.3d 451, 458 (8th Cir. 2019V oters have an unparallelederest in the fair, impartial
administration of elections, free from impropestraints or constrictions on the cherished

right to vote. League of Women Vageof U.S. v. Newhy838 F.3d 1, 12 (D.C. Cir. 2016)
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(citing Purcell v. Gonzalez549 U.S. 1, 4 (2006)). Thisght to vote is “of the most
fundamental significance under our constitutional structulié.State Bd. of Elections v.
Socialist Workers Party440 U.S. 173, 184 (19Y91t logically follows that voters have a
substantial interest in congremsal representation that arisesm their substantial interest
in the right to vote. If a preliminary mpction is not grantediwo public-interest
consequences will undisputedly occur. Fia, votes cast for Minnesota’'s Second
Congressional District in November will be discarded. Secemdry constituent in
Minnesota’s Second Congressiobadtrict will have no repretation in the United States
House of Representatives for rmdhan a month. Given tliwerwhelming importance for
Minnesota’s Second Congressional District vetar be able to vote in the November
general election and to havainterrupted representation tine United States Congress,
the public interest weighs in favor gfranting Plaintiffs’ motion for a preliminary

injunction’

! Defendants argue other public intesesire involved. For example, because
Weeks’s name remains on thedlbg if he were to win tfs election posthumously, he
would not be able to represent those who ttest vote for him. The Minnesota Nominee
Vacancy Statute is one waf increasing voter choice indrevent of a candidate’s death.
See Monaghen v. Simd@88 N.W.2d 324, 331 (Minn. 20L¢explaining that one purpose
of the Minnesota Nominee Vacancy Statutéoipreserve the voters’ choice of eligible
candidates for an election). The Minnesota Secretaryaté 8tgues that because LMNP
voters cannot vote for the candidate of thbwice, LMNP voters might suffer irreparable
harm. But any irreparable harm LMNP voterght suffer is the result of the unexpected
death of their candidate, not the result of a statethat likely is preempted by federal law.
Harm caused by the deathafmajor political party nomineie materially different from
harm caused by state actiofihe Court cannot enjoinarm caused by Weeks’s death, but
the Court can enjoin harm caused bghkunenforceable state action.
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lll.  The Purcell Doctrine

Minnesota’s Secretary of State argues tiag Court should abstain under the
Purcelldoctrine. See generally Purcelb49 U.S. at 4. IRurcell, the plaintiffs challenged
the State of Arizona’s voter-identificah law and sought a preliminary injunction
enjoining its enforcementld. at 2—3. The United States Dist Court for the District of
Arizona denied plaintiffs’ motio for a preliminary injunctiorand the United States Court
of Appeals for the Ninth Circuit issued amterlocutory injuntdon pending appealld.
Holding that it is “necessayyas a procedural matter, fire Court of Appeals to give
deference to the discretion of the Districtu@tg’ the Supreme Coudf the United States
concluded that the NintBircuit’s failure to do so constituted legal errdd. at 5. But the
Supreme Court underscored that it expressedopinion . . . on the correct disposition,
after full briefing and argument, of the appdaden the District Court’s . . . order or on the
ultimate resolution of these casedd. Purcell establishes that it is improper for a court
of appeals to fail to give deference to ariisicourt’s discretionary ruling on a motion for
preliminary injunction affecting thelection process. But, #es Court is considering the
merits of a preliminary injnction in the first instanc&urcell does not require this Court
to abstain from granting Plaintiffs’ rion for a preliminary injunction.

To be surePurcell permits a federal court to abstdrom issuing an order that
could affect an impending election when thation could “result irvoter confusion and
consequent incentive to remaiway from the polls.”ld. at 4-5. And the Supreme Court
“has repeatedly emphasid that lower federal courts shdwlrdinarily not alter the election

rules on the eve of an electiorRepublican Nat'l Comm. @emocratic Nat'l Comm140
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S. Ct. 1205, 1207 (2020) (involving districourt order, issued five days before the
scheduled election, that “fundamentally altdi[éhe nature of the election”). Here, the
preliminary injunction Plaintiffsseek does not fundamntally alter the nature or rules of
the election, create voter confusion, or create an incentive for votexsiain away from
the polls. As consistent with long-ediabed federal law, preliminary injunctiorrestores
and maintains the status quo that existed untile Minnesota Secretary of State’'s
September 24, 2020 announcement follaythe death of the LMNP candid&teéAs such,
abstention is not warranted in this case.
ORDER

Based on the foregoing analysis and allfiles, records and proceedings heréln,
IS HEREBY ORDERED that:

1. Movant Tyler Kistner's motion to inteene as a party defendant, (Dkt. 24),
iIs GRANTED.

2. Plaintiffs’ motion for a prelimiary injunction, (Dkt. 14), iISRANTED.

3. Defendant Steve Simon, in his officiedpacity as Minnesota Secretary of
State, iIENJOINED as follows:

a. Because Plaintiffs are likely to sucdeen the merits of their claim that

Minnesota Statutes Section 204B.is preempted by federal law,

8 Notably, absentee voting dhéegun prior to the death tife LMNP’s candidate on
September 21, 2020, and the Minnesota Sagreif State has acknowledged that the
ballots will not be changed prito the November 3, 2020 geral election. The Minnesota
Secretary of State’s September 24, 2020 ancement also observed that “eligible voters
in the Second Congressional district shouldtioore to vote.” ThiOrder is consistent
with that statement.
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Minnesota Statutes Section 204B.BBall not be enforced as to
Minnesota’s Second Congressional Dddtrace in the November 3, 2020
general election;

b. The Minnesota Secretary of State simait refuse to give legal effect to
the ballots cast in the Novembe2B20 general election for Minnesota’s
Second Congressional District; and

c. The Minnesota Secretary of Stashall not impede the right of
Minnesota’s voters to vote in the Nauber 3, 2020 general election for
Minnesota’s Second Congressional Bettby communicating to voters
that their ballots will not be counted.

LET JUDGMENT BE ENERED ACCORDINGLY.
Dated: October 9, 2020 s/Wilhelmina M. Wright

WilhelminaM. Wright
United States District Judge

24



