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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Prairie Field Services, LLC, File No. 20-cv-2160 (ECT/KMM)
Plaintiff,

V.

Alan Welsh, Alan Gilbertson, Dustin Drefke, OPINION AND ORDER

Immense Services, LLC, Darcy Johnson,
Scott Keogh, Aladdin Financial, Inc., and D
Express, Inc.,

Defendants.

Joseph W. Anthony, Philig. Kaplan, and RyaNl. Lawrence, Antbny Ostlund Baer &
Louwagie P.A., MinneapoljsMN, for Plaintiff Prairie Field Services, LLC.

Heidi J. Bassett, John J. Steffenhagemwl, Klay C. Ahrens, Hellmuth & Johnson PLLC,
Edina, MN, for Defendants Alan Welsh, Al&ilbertson, Dustin Drefke, and Immense
Services, LLC.

Plaintiff Prairie Field Services, LLC clas that three of its former employees—
Defendants Alan Welsh, Alan Gilbertsoand Dustin Drefke—stole its confidential
business information and used it to starcompeting business, Defendant Immense
Services, LLC. Compl. 11 1{ECF No. 1]. Prairie alsbelieves that another set of
Defendants—Darcy Johnson, Sdé¢togh, Aladdin Financial, n, and DJ Express, Inc.—

unlawfully assistedh this conduct.ld. { 3. Prairie has moved for a temporary restraining
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order and preliminary injunctiothat would, among other things, severely restrict the
business activities that WeélsGilbertson, Drefke, and Immense may pursteCF No. 4.
Prairie’s motion will be granted in part denied in part. Prairie is likely to
succeed on the merits of its claim that Wel&ilbertson, and [@fke violated their
fiduciary duties, and Prairie has shown a sudfitithreat of irreparable harm resulting from
these Defendants’ possession of its confidénnformation. Welsh, Gilbertson, and
Drefke must return Prairie’s informatidn.Prairie has not shown a threat of imminent
irreparable harm traceable to Immense’srent business activities.The motion will
therefore be denied to the extérdeeks to bar those activities.
I
A
Prairie is a “transportatioand logistics company” that hauls “oil and related
products” by truck from oil fields to other destions. Compl. T Dunn Decl. { 2 [ECF
No. 8]. It was organized as a limited liabildpmpany in North Daka, but its corporate

headquarters is in Minnesota, and the oidalk serves are in Wyoming, Colorado, New

! To the extent Prairie seeks a tempprastraining order, it has not complied with
Federal Rule of Civil Procedure 65(b), whiclsseut the requirements for an order issued
without notice to the advergmrty. Defendants here haweceived notice and had an
opportunity to respond, serairie’s motion “will be adjudiated as one seeking only a
preliminary injunction.” Minn. RFL Republican Farmdrab. Caucus v. Freeman _F.
Supp. 3d __, No. 19-cv-1949 (ECT/DTS), 202Q 5512509, at *1 n.1 (D. Minn. Sept.
14, 2020).

2 For reasons that will be explained latether than order sgific procedures to

govern the return of Prairie’s informationgtRarties will be ordered to negotiate in good
faith in an effort taagree on these procedures.

2
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Mexico, and Texas. Compl. 115, 17; Dunn D§. Its financial staff and most of its
senior leadership, including the Chiefn&ncial Officer, work in the Minnesota
headquarters, but other employees work rematedther states. Dunn Decl. 1 2, 5, 16.

Understanding this case rems a brief word about the market in which Prairie
operates. When an oil companeeds trucking services,generally puts out a call for
bids. Trucking companies then compete with one another for the business. Compl. § 19;
Dunn. Decl. 1 4; Welsh Decl. {1 7-8 [ECF.I26]. A company liké’rairie may serve the
same customers more than onlget it usually does not havexclusive contracts” with
those customers. Welsh Decl. 9. Rattier,only way to retain customers is to keep
offering attractive bids. Thieidding process has been especially “price-sensitive” during
the COVID-19 pandemic because plummetingnded has resulted in a market “heavy on
suppliers.” Compl. § 18; Dunn Decl. T 3; WeBecl. {1 6—7. Now more than ever, then,
a company that is unable temain competitive on price” isnlikely to fare well, Compl.

1 18; Dunn. Decl. 1 3, so a great de@és on the numbers that go into bids.

When Prairie prepares its bids, it usdsat it calls a “confidntial pricing model
that breaks down the estimatedsts of the” proposed work. Compl. § 19; Dunn. Decl.
1 4. Prairie has not submitted any one docurttgat shows a master formula, but it has
filed a number of documents under seal thatshpplications of the model for individual
bids and customers. Dunn Decl., Exs. CENo. 9], N [ECF No09-1], AA [ECF No. 9-
11]. It appears that the model cormgmsrbasic, publicly available factoes.d, fuel costs,
the distance between destinations, and speattspther, more specific factors that reflect

Prairie’s “knowledge of its customers’ neéd€ompl. T 19; Dunn Decl. 4. According
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to Prairie, the model as a whole is muchrenithan “basic arithmetic”; it draws on “years
of historical data,” and oeeating it would require “inside knowledge of Prairie’s
confidential information.” Compl. {1 19; Dunn Decl. 1 4.

B

Until recently, three of the Defendants worked Prairie. The first, Welsh, spent
a little over four years with the company, firsitaDirector of Safetyand then as its Chief
Operating Officer. Compl. T 20; Dunn Decl. { 5; Welsh Decl. 2. Although Welsh
worked out of South Dakota and thus awayrfrime Minnesota headquarters, Compl. | 6;
Defs.” Mem. in Opp’n at 35 [ECF No. 24], he sva significant playan the company. He
was “ultimately responsible for every aspaift [its] operations” and either led or
participated in “every major initiative at Prairie.” Compl. { 21; Dunn Decl. 1 6. He was
also the company’s “primary salesperson §hé&] main contact for [its] customers.”
Compl. § 22; Dunn Decl. I 7. With thessponsibilities came “accessnwst of Prairie’s
competitive information,” inalding financial statementand projections, “pricing,
customer and vendor contaci®ll locations, and managemgtans.” Compl. § 23; Dunn
Decl. | 8.

Gilbertson, Prairie’s former Director @iperations, was Welsh’s “righthand man.”
Compl. 11 24-25; Dunn Decl. 11 9-10; Gitsen Decl. § 2 [ECF No. 26]. He was in
charge of “manag[ing] Prairig’relationships with third-partcontractors” and also “had
access to almost all of Prairie’s competitiviormation.” Compl. I 25; Dunn Decl. { 10.

He was with the company for abdiv#e years. Dunn Decl. T 9.
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Drefke was not quite as high up in Prasiafficial ranks, but he still played a
significant role. He was the company’s “DisggaManager” and thdts “Sales Manager,”
which required him to “manaf] a team of 8-10 people who worked on day-to-day
trucking operations.” Compf| 27; Dunn Decl. § 12; Drefkeecl. § 2 [ECF No. 27]. He
had access to a great deal of Prairie’s bgsimeformation, including “individual tickets,
[its] truck monitoring systenpricing, and forecasts.” Compl. 1 28; Dunn Decl. § 13.

Near the end of 2019, each of thesenmgned a written &oowledgement that
they had received a copy of Prairie’s Employee Handbook. Dunn Decl. { 15, Exs. B [ECF
No. 8-2], C [ECF No. 8-3], D [ECF No. 8-4ge alsdDrefke Decl. | 3; Gilbertson Decl.

1 3. By its own terms, the Handbook is “aatontract.” Dunn DeglEx. A at 5 [ECF No.
8-1]. Similarly, the acknowligement that the men signedtst that thédandbook did
not “create an employment contract or terioit the employees nevertheless agreed to
“comply with [its] policies.” E.g., id, Ex. B. Among other things, the Handbook
prohibited employees from emgag in “[s]imultaneous employment” with a Prairie
competitor and from “[u]sing lfieir] position in the company d&nowledge ofits affairs
for personal gains.1d. at 10. It also warned that eropées would be subject to discipline,
including “legal action,” ifthey “improperly use[d] ordisclose[d] trade secrets or
confidential business information.ld. at 11. It defined “[c]onfidential information” as
“any and all informatin disclosed to or known by [teenployee] because of employment
with the company that is nagtenerally known to people @ide the company about its

business.”ld.
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C

The events leading up toigHawsuit began in the earfummer of 2020. In June,
Welsh, Gilbertson and Drefke dpn to discuss the prospetforming their own company
and calling it Immense Servicad,C. Drefke Decl. 1 5; Gilbertson Decl. 1 4; Welsh Decl.
1 15. By June 8, they had formed “@immeservicesllc.com” email addresses. Dunn
Decl., Ex. F [ECF No. 8-6]. On June 18eyhfiled organizational documents with the
Wyoming Secretary of State tdfiofally form Immense. Gilbertson Decl.  4; Dunn Decl.,
Ex. G [ECF No. 8-7 at 49-52].

According to the currentecord, not much happenedth Immense for the next
month or so. On June 24, Gilbertson samtemail from his Immense email address to
Welsh at his Prairie email address, attaghiates that Prairie had charged one of its
customers for hauling water. Dunn Decl. B4, T [ECF No. 9-4]. On August 3, Welsh
sent an email to a different Prairie emmey apparently seeking advice on how Immense
might take advantage of apportunity to “hatiwater equipment” for a company called
Element Frac. Pl’s Mem. in Supp. at 10 [ER&. 6]; Dunn Decl.Ex. | [ECF No. 8-9].
Welsh ran this idea by Drefke, but Drefeepressed concern about Immense committing
to any contracts before it had insurance. Dunn Decl., Ex. I.

Later in August, things began to acceleradn August 17, Welsh and Drefke began
working on obtaining insurance for Immendeunn Decl., Exs. CC [ECF No. 8-16], DD
[ECF No. 8-17]. During this process, Welspparently discovered that Immense could
get better insurance rates if it were “associatigld an established company.” Welsh Decl.

1 19. This led him to iden$ifDJ Express, a company ownaghis friend, Darcy Johnson,
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as part of Immense’s “management team’aimraft “vision statement” meant for the
insurance underwriterdd.; Dunn Decl., Ex. H [ECF No. 8-8 at 2-3].

A few days later, around Augu®2, Welsh announced hissignation from Prairie,
Dunn Decl. 1 5, Ex. O [ECF N8-13], but at Prairie’s reques$ie agreed to stay on through
the end of September to helith the transition, Welsh Dec{ 20. Drefke’s employment
with Prairie officially ended aund the same time, but he alsgreed to sty on in an
unofficial capacity. Dunn DecH[{ 11, 56; Drefke Decl. { AVelsh told Prairie that he
was going to work with a small trucking mgeanent company in South Dakota that would
not compete with Prairie. Dunn Decl.  SBrefke said that he would be going to work
with his father at DJ Express. Dunn D&Eb6; Drefke Decl. Y 6= Neither Welsh nor
Drefke mentioned anything about Immense. Dunn Decl. § 56.

With Gilbertson still employed at Prairi@éiWelsh and Drefke both working in an
unofficial capacity, all three still had accésgheir Prairie computers and email accounts
during the month of September. At thatmpWelsh and Drefkbéegan sending various
Prairie-related documents from their Pmaimail accounts to their Immense email
accounts. Welsh sent the following: a certifecat insurance belonging to Prairie, Dunn
Decl. 1 36, Ex. V [ECF No. 9-6an invoice showing names Bfairie truck drivers along
with the “types and costs etreening they receivedd., Ex. R [ECF No. 9-2]; Pl.'s Mem.

in Supp. at 6; a copy of a iten agreement between Praiaied a third-party contractor,

3 The same document alseems to identify DefendarKeogh and Aladdin Financial

as part of the Immense team, but accordmyVelsh, none othese four Defendants—

Johnson, Keogh, DJ Express, Aladdin—have a “formal business relationship” with
Immense. Welsh Decl. § 19.
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Dunn Decl. § 37, Ex. W [ECF No. 9-7]; amformation about “prected volumes for
Prairie’s South Texas operationgy: 9 38, Ex. X [ECF No. 948 Drefke, for his part,

forwarded information about Prairie’s “monthly forecasting,y 35, Exs. U [ECF No. 9-
5], BB [ECF No. 9-12]; severdlids that Prairie had submitted to potential custonness,
Exs. J, N, AA; Prairie’s ratesheets for multiple customerg]., Exs. AA-BB; and

information about Prairie cust@rs’ expected business needs ff 39-40, Exs. Y [ECF
No. 9-9, Z [ECF No. 9-10].

Neither Welsh nor Drefke denies sendingsih emails, but they offer explanations
for retaining Prairie-related informationAccording to Welsh, hénad always used a
company-issued computer, but once he decided to leave, he bought a personal computer
and had his information copi¢d it from his Prairie computéso that [he] would not lose
personal data.” Welsh Decl. § 21. Dre#iays that he would sometimes forward work
emails to his personal accountlormense account because he “did not always have [his]
work computer on hand” and “wanted the e-mails to be easily accessible.” Drefke Decl.
109.

The record of Immense’s taties tapers off around thend of September, but one
more thing is worth notingAccording to Prairie, Immeessubmitted a bid for gas-and-
diesel hauling to a comparalled KAG Logistic on September 24. Dunn Decl.  25.
Welsh, Gilbertson, and Drefke do not dengdiag something to KAQut they claim that
it was not a “formal” or “legitimate[]” bid beecse Immense had not yet secured insurance.
Welsh Decl. § 23(c); Gilbertson Decl. 1 5. Ratlthey assert that Immense is currently

interested only in flatbed hang and equipment resale—bothdsof business that Prairie



CASE 0:20-cv-02160-ECT-KMM Doc. 31 Filed 10/29/20 Page 9 of 43

does not pursue. Welsh Decl. § 14; GilbertseclDf 4; Drefke Decl. § 5. But they admit
that Immense is “exploring the market artd][future options.” Welsh Decl. T 23(c).

As for the three men’s relationships whmairie, things came to a head in early
October. By that point, Welsh and Drefkad left the company for good, apparently on
good terms (at that time). On October Zife’s Controller, Matt Wharton, its CEO, Pat
Hughes, and its CFO, Paul Dunn, heard frorRfairie employee” thatvelsh, Gilbertson,
and Drefke had formed Immense in order to cetapvith Prairie. Dnn Decl. § 16. This
tip prompted an investigation, which reveathd emails described above, some of which
Drefke had attempted to dédefrom his Prairie accountd. § 17. Prairie then terminated
Gilbertson, and it “immediatelgngaged legal counsel to s$tdris action.” Dunn Decl.

1 58.
D

Prairie filed this lawsuit against two sefDefendants. WelslGilbertson, Drefke,
and Immense are the primary Defendants]l anless otherwise noted, the remainder of
this order will refer to themas the “Immense Defendants.Prairie claims that they
misappropriated its trade se@eh violation of the fedal Defend Trade Secrets Act
(“DTSA"), 18 U.S.C. §81836(b), and thé&innesota Uniform Trade Secrets Act
(“MUTSA”), Minn. Stat. § 325Q02-.04, Compl. 7§3—71; tortiouslyinterfered with
Prairie’s prospective economadvantage, Compl. 1 77-8@yrtiously interfered with
Prairie’s employment relationships, Comfflff 83-93; aided and abetted each other’s
conduct, Compl. 11 94-99; engaged in a @oitspiracy, Compl. 1 100-03; and unjustly

enriched themselves at Praigeexpense, Compl. 11 104—-0R.also claims that Welsh,
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Gilbertson, and Drefke (butot Immense) violated thedficiary duties of loyalty and
confidentiality. Compli 72—76. The secondary Defentaare Johnson, Keogh, DJ
Express, and Aladdin Financial. Againsesk Defendants, Prairie asserts claims of
tortious interference with empyment relationships, aiding @mbetting, civil conspiracy,
and unjust enrichment. Compl. 1Y 83-106.

Immediately after filing its ComplaintPrairie filed a motion for a temporary
restraining order and preliminamjunction. ECF No. 4. Iseeks an order enjoining the
Immense Defendants from: (1) “using or disthy” its confidential information or trade
secrets; (2) “soliciting or providing any truckingansportation, or logistics services” to
current or prospective Prairie custome(8) “soliciting or prowding any trucking,
transportation or logistics services in Wyiogy Colorado, Texaspr New Mexico to
anyone in the oil industry”; {4soliciting Prairie’s employee$5) assisting or owning an
interest in any entity engaging in any thfe previous activities; or (6) “deleting or
destroying any documents or infigation related to Prairie, Immense,” or this lawstdt.
at 1-2. It also seeks an order requirthg Immense Defendants to: (1) return all of
Prairie’s confidential informatio and trade secrets; and (2) grant Prairie access to their
electronic devices and digital accounts saif can “search and image the devices for
preservation purposes” and ensure thatatdidential information has been removdd.
at 2. Finally, the motion initially sougtdn order enjoininglohnson and the other
secondary Defendants from “directly or inditgt (1) “using or disclosing” Prairie’s
confidential information or trade secrets; or (2) “financing, encouraging, or otherwise

assisting in any activity” that wouldolate the requested injunctioid.

10
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Since Prairie filed its motion, a signifitadevelopment has narrowed the scope of
the case: Prairie reached atf@ agreement with the sewgary DefendantsECF No. 28-
1. Under this agreement, which is essdly a stipulated injunction, the secondary
Defendants agreed that they wabulot, “directly or indirectly”:(1) use or disclose any of
the allegedly confidential information at issmethis case; (2) “fiance, own any interest
in, or provide any services to Immense”) (&nance, encourage, or otherwise assist
Welsh, Gilbertson, Drefke, or Immense” in #tenduct that Prairie s&s to enjoin; or (4)
“intentionally delete or destroy any documentsnformation related to” the litigatiord.
at 1-2. These Defendants also agreedlipexamine their recosd electronic devices,
systems, and servers and to return any Prairie-related irfformthat they found,
“regardless of confidentiality”; (2) directeéhimmense Defendants not to give them any
more of Prairie’s informationand (3) immediately notify Ririe if they do receive any
more of its information. Id. at 2. In exchange for threpromises, Prairie agreed to
withdraw its motion for a temporary restrainimigler and preliminary injunction as to these

Defendants.ld. at 2—3*

Il
Before reaching the merits of Prairi@stion, it is necessany say a word about

personal jurisdiction. This is because thenense Defendants, in their response brief,

4 It is worth noting thathe secondary Defendants didt concede any liability on
Prairie’s claims, and they reserved the rightlispute the issue of personal jurisdiction,
except to the extent that Praiseeks to enforce the termdhadir limited agreement against
them in this District.ld. at 3.

11
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claim that Prairie “rushed to the courthouseathout “establish[ing]” the “threshold issue”
of personal jurisdiction. DefsMem. in Opp’n at 34-35. They cite authority for the
proposition that a district court “must detene as a threshold matter whether it possesses
personal jurisdiction” before it mdenter legally binding orders.d. (quoting Falkirk
Mining Co. v. Japan Steel Works, L1606 F.2d 369, 372 (8tQir. 1990)). Indeed, when
a defendant challenges a court’s jurisdictiothatpreliminary-injunction stage, a plaintiff
“must ‘adequately establish thtaere is at least a reasor@probability ofultimate success
upon the question of jurisdiction.’Hedberg v. State Farm Mut. Auto. Ins. C260 F.2d
924, 929 (8th Cir. 1965) (quotirigdus. Elecs. Corp. v. Clin@30 F.2d 480, 482 (3d Cir.
1964)); see also Home-Stake Prod..Go Talon Petroleum, C.A907 F.2d 1012, 1018
(10th Cir. 1990)Enter. Int’l, Inc. v. Corporaion Estatal Petrolera Ecuatorian@62 F.2d
464, 471 (5th Cir. 1985)isual Scis., Inc. Untegrated Commc’ns Inc660 F.2d 56, 59
(2d Cir. 1981)Khatib v. All. Bankshares CorB46 F. Supp. 2d 125-26 (D.D.C. 2012).
But the Immense Defendants have ndatllye“challenged” personal jurisdiction
here. They recite the citizenglof the Parties and assénat “an injunction should not
iIssue in a state where [] persbpaisdiction is lacking,” buthey include no meaningful
argument on the issue. Defs’. Mem. in Opatr86. Rather, they seem to place the onus

on Prairie and the Court to aeds it. This is not whatehlaw requires. Unlike subject-

5 The Immense Defendants also suggestthaDistrict of Minnesota is not a proper

venue and the law of some state othantMinnesota may govern the dispugeeDefs.’
Mem. in Opp’'n at 34-36. Buhey do not include any amuent as to why venue is
improper, why another state’s law shoulpply, or how thatlaw might differ from
Minnesota law. At least at this time, théfinnesota law will be pplied, and venue will
not be addressed.

12
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matter jurisdiction, which a court must alygaexamine on its own, lack of personal
jurisdiction is an affirmative defeaghat a defendant must raisgee Ins. Corp. of Ireland,
Ltd. v. Compagnie des Bauxites de Gujrs U.S. 694, 701-30(1982) (discussing the
difference between subject-matter and personal jurisdicger)als®B Arthur R. Miller,
Mary K. Kane, & A. Benjamin Spencdfederal Practice and Procedu&1347 n.24 (3d

ed. Oct. 2020 Update). In the cases apgly “reasonable probabilitgtandard cited in

the previous paragraph, for example, it appears that the defehddntsore fully raised
the jurisdictional issue, either in the&inswers or in motions to dismisSee Home-Stake
Prod. Co, 907 F.2d at 101Enter. Int'l, 762 F.2d at 470isual Scis.660 F.2d at 58;
Hedberg 350 F.2d at 927Khatib, 846 F. Supp. 2d at 25. To be sure, the Immense
Defendants have indicated that they will raise the issues of personal jurisdiction, venue,
and choice of law “in due course.” Defs.” Mein Opp’n at 36. Because they have not
done so at this stage, however, it is not appatgto hold Prairie to the burden of showing
a ‘“reasonable probability” that it will ultiedely prove the existence of personal
jurisdiction. Hedberg 350 F.2d at 929.

Moreover, Prairie has alleged at leaptaasible basis for personal jurisdictioBee
Penrod v. K&N Eng’gNo. 18-cv-2907 (ECT/LIB), 2019 WL 1958652, at *3—4 (D. Minn.
May 2, 2019) (concluding thahe plausibility standard froBell Atl. Corp. v. Twombly
550 U.S. 544 (2007), anishcroft v. Igbal 556 U.S. 662 (2009gpply to jurisdictional
allegations)Haley Paint Co. v. E.I. Dupont De Nemours & Co/5 F. Supp. 2d 790, 799
(D. Md. 2011) (applyig the plausibility standard tallegations regarding personal

jurisdiction). It claims that personal risdiction is proper because each Defendant

13
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“engaged in tortious conduct that causedrh& Prairie in Minnesota” and because the
confidential information at issue was “ated in Minnesota” and “housed on servers
maintained in Minnesa.” Compl. { 16.

Because none of the Immense Defendapisear to be “ahome” in Minnesota,
Daimler AG v. Baumarb71 U.S. 117,22 (2014) (quotingsoodyear Dunlop Tires Ops.,
S.A. v. Brown564 U.S. 915, 9192011)), due process requires that each one have
“sufficient ‘minimum contactswith [Minnesota] so that ‘maintenance of the suit does not
offend traditional notions of faplay and substantial justice. DURAG Inc. v. Kurzawski
No. 17-cv-5325 (ECT/HB), ZZD WL 2112296, at *4 (D. Min. May 4, 2020) (quoting
Daimler AG 571 U.S. at 126). These contactssimibe “actions by the defendant[s]’
themselves [that] ‘create a substantial cotinaavith the forum [s]tate’ and provide ‘fair
warning’ to defendants that they may be subject to jurisdiction thdce.(uotingBurger
King Corp. v. RuczewicA71 U.S. 462, 472 (1985)).

Prairie’s factual allegations, accepted as true, make it plausible that Welsh,
Gilbertson, and Drefke have formed a substh connection with Minnesota. Prairie
maintains its corporate headquarters in Msuta, where several of its senior officers
manage its finances and accounting. Cof, 20. Each of the three men worked for
Prairie for yearsld. {1 20, 24, 26. Itis reasonable tteirthat they were in regular contact
with the Minnesota office and dretlieir paychecks from Minnesotdd. {1 20-21, 25,
56-57. And they allegedly reached intonMésota (albeit virtually) to take Prairie’s
confidential information.ld. § 16. Courts in this Distri¢tave found that this combination

of factors can justify the exercigd specific personal jurisdictionSee Travel Leaders

14
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Leisure Grp. v. Cruise & Travel Experts, Inblo. 19-cv-2871, 2020 WL 4604534, at *9—
11 (D. Minn. Aug. 11, 2020)Custom Conveyor Corp. v. Hyd287 F. Supp. 3d 895, 900—
01 (D. Minn. 2017).

The result is the same for Immense, baetréason is slightly different. Prairie does
not seem to allege that Immense itself had any specific, unique contacts with Minnesota.
But it is clear from Prairie’s allegations tha&felsh, Gilbertson, and Drefke, for all intents
and purposesre Immense, or at the very least are its agents. Andemt’agontacts can
be attributed to a principal whessessing specific personal jurisdictioBee Wessels,
Arnold & Henderson v. Nat'l Med. Waste, In@5 F.3d 1427, 1432—-33 (8th Cir. 199%g¢
also Daimler AG571 U.S. at 135 n.13 (“Agency relatships . . . may be relevant to the
exercise of specific jurisdiction.” (emphasis ondlle This is true even when the principal
has not directed or authorized the ageatsons, “so long as the principal ultimately
‘support[ed], accepted, and followed throwghthe efforts initiated’ by the agentTravel
Leaders Leisure Grp2020 WL 4604534at *13 (quotingNVessels, Arnold & Henderson
65 F.3d at 1433). According to the Cdaipt, Welsh, Gillertson, and Drefke
misappropriated Prairie’s confidential inforiwed and trade secreis order to compete
with Prairie through ImmenseOn at least one occasidmmense allegedly submitted a
bid for a project that the men had learned albrough their employment with Prairie.
Compl. 1 38(d). From this, it reasonable to infer that Immense used Prairie’s confidential
pricing information, suggesting that it hasipport[ed], accepted, and followed through
on” the allegedly wongful conduct of its membersiravel Leaders Leisure Grp2020

WL 4604534, at *13-14 (citation omitted) (doig that a former employee’s alleged

15
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tortious misappropriation of trade secrets w&srum contact that would be imputed under
an agency theorip a competing corporatothat the former empl@e started). There is
therefore at least a plausible basis to eserpersonal jurisdiction over Immense, too.

All Defendants remain free to raise ditigjate this issue goinfprward, and it may
be that Prairie cannot ultimately establish perspmesdiction. But at this early stage, and
in the absence of any meaningful argumerth&contrary, there is a plausible basis on
which to exercise personal jurisdiction. Thaenough to justify reaching the merits of
Prairie’s motion.

11

A preliminary injunction is an “extraordinary remedyWinter v. Nat. Res. Def.
Council, Inc, 555 U.S. 7, 24 (2008) (citation omitted)atkins Inc. v. Lewjs346 F.3d
841, 844 (8th Cir. 2003). @uighth Circuit’s oft-citedataphasealecision describes the
list of considerations applied ttecide whether to grant preliminary injunctive relief: “(1)
the likelihood of the mvant’s success on the merits; (2) the threat of irreparable harm to
the movant in the absenceretief; (3) the balance between that harm and the harm that
the relief would cause tthe other litigants; and (4) the public interest.éxis-Nexis v.
Beer, 41 F. Supp. 2d 950, 956 (D. Minn. 19¢6itation omitted). The core question is
whether the equities “so favor[Jélmovant that justice requge¢he court to intervene to
preserve the status quo untiktimerits are determinedDataphase Sys., Inc. v. C L Sys.,
Inc., 640 F.2d 109, 113 (8th Cir. 1981) (embp (footnote omitted). “The burden of
establishing the four factors lies witie party seeking injunctive reliefCPI Card Grp.,

Inc. v. Dwyer 294 F. Supp. 3d 791, B@D. Minn. 2018) (citingVatkins 346 F.3d at 844).
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A
“While no single factor is determinative gtprobability of succedactor is the most
significant.” Home Instead, Inc. v. Florancé21 F.3d 494, 497 (8th Cir. 2013) (internal
guotation marks and citation aied). Although this factouses the term “probability,”
the movant need not show a greater tfifiy percent likelirood of successDwyer, 294
F. Supp. 3d at 807. And the movant “need only show likelihood of success on the merits
on a single cause of actiamt every action it assertsltd. “[T]he absence of a likelihood
of success on the merits strongly suggests phatiminary injunctive relief should be
denied.” CDI Energy Servs., Inc. v. W. River Pumps,,I1667 F.3d 398, 402 (8th Cir.
2009). Although Prairie has asserted eight causes of action, it has focused its briefing on
seven: misappropriation of tracgecrets (1) under the DTSRd (2) under the MUTSA,
(3) breach of fiduciary duties, (4) tortiousterference with prospective economic
advantage, (5) tortious interénce with employment relatidmgs, (6) aiding and abetting,
and (7) civil conspiracy. These will be addressed in&urn.
1
Start with Prairie’s misappropriation alas under the DTSA, 18 U.S.C. § 1836(b),
and the MUTSA, Minn. Stat. 85C.02-.03. To prevail undeitteer statute, Prairie must
show that it had one or more “tradecs[s]” and that the Immense Defendants
“misappropriat[ed]” themMPAY Inc. v. Erie Custo@omput. Applications, Inc970 F.3d

1010, 1016-17 (8ticir. 2020). Because the two stait'share functioally equivalent

6 Prairie does not address its unjust emmieht claim in its bef, and it accordingly
will not be addressed here.
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definitions” of their key terms, thestaims will be analyzed togethePrime Therapeutics
LLC v. Beatty354 F. Supp. 3d 95967 (D. Minn. 2018)accordMPAY Inc, 970 F.3d at
1017 n.1.

“The DTSA and MUTSA define a ‘tradeesret’ as ‘information’ that ‘(1) is not
generally known or readily ascertainable, (23 taalue as a result of its secrecy, and (3) is
the subject of reasonable efforts under the circumstances to protect its seétege”
Therapeutics 354 F. Supp. 3d at 967 (quotimyvyer, 294 F. Supp. 3d at 8073ee
18 U.S.C. §1839(3); Minn. Stat. 8§ 325C.01bau5. Prairie needot “paradoxically
jeopardize” its trade secrets by giving giking away just tqrove they existProtégé
Biomedical, LLC v. Z-Medica, LLG394 F. Supp. 3d 924, 939 (D. Minn. 2019) (citation
omitted), but it does need “define its alleged trade sets with sufficient specificity,”
Cambria Co. v. SchumanNo. 19-cv-3145 (NEB/NL), 2020 WL 373599at *4 (D. Minn.
Jan. 23, 2020) (citation omitted).

Prairie asserts that there are mangdér secrets at play here—specifically,
“individual customer rate sheets, pngi models, business forecasts, insurance
information, employee lists, and vendor imf@tion.” Pl.’s Mem. in Supp. at 2deeDunn
Decl. § 33, Exs. J, N, R-BB. It argues thatthe context of &ighly “price-sensitive”
market, this information is Wable because it could alloeompetitors to strategically
undercut Prairie’s bids, theby unfairly “capitaliz[ing] on Rairie’s investments.” Pl.’s
Mem. in Supp. at 13&eeDunn Decl. § 43. And, it say# took reasonable measures to

protect this information by labeling cam documents as “confidential,” password-
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protecting its email systenmd database, and limiting accessensitive documents. Pl.’s
Mem. in Supp. at 14-15geDunn Decl. {1 44-45.

The Immense Defendants respond that thformation Prairie focuses on the
most—its pricing model and customer rat®rmation—is not really protectable in the
first place because all players in the oil-trungkmarket calculate their bids the same way:
by “add[ing] up readily-identifiable costduild[ing] in a profit margin, and bid[ding]
projects accordingly.” Defs.” Menm Opp’n at 4. It also argas that Prairie did not make
reasonable efforts to protect its alleged éraeécrets because it used “only one layer of
password protection,” “failed to secure ddehtiality agreementsvith its employees,
failed to segregate or secure information iroftece,” and left its défice unlocked. Defs.’
Mem. in Opp’n at 25-26. Finally, thenmense Defendants argue that Prairie has not
shown that they “misappropred” any of its informationlid. at 26.

Assuming that the informatn Prairie seeks to protestnot generally known and
derives value from its secrecy, Prairie’s trade-atsceclaims still fail. This is because, at
this early stage of thproceedings, it has not shown alitkeod that it adequately protected
the information. Seel8 U.S.C. § 1839(3)(A); Minn. Stag 325C.01, subd. 5(ii)). The
statutes do not requifa]bsolute secrecy,Wyeth v. Nat. Biologics, Inc395 F.3d 897,
900 (8th Cir. 2005), but onl{reasonable steps to ‘keephie information from those
outside in the general trade or industryDivyer, 294 F. Supp. 3dt 809 (quotinglostens,
Inc. v. Nat'l Comput. Sys., In@18 N.W.2d 691, 700 (Minn. 1982¥g€el Melvin F. Jager,
Trade Secrets La@ 5:16 (Oct. 2020 Update) (collectingses). And it is true that Prairie

took somesecurity measures. For example, orcistomer rate sheets, Prairie included
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the label, “All pricing information is confehtial.” Dunn Decl., Ex. AA [ECF No. 9-11 at
2, 34, 112];id., Ex. BB [ECF No. 9-12 at 2]. It s stored its “most sensitive financial
data,” including its “full rate sheet history andhster pricing model,” ia folder that only
two people could access. Dunn Decl. | 45.

Upon closer inspection, though, Praisi secrecy measures appear somewhat
superficial. Start with the most extreme security measure that Prairie identifies: the
limited-access folder containintpe company’s rate sheetstory and primg model.
Strictly limiting access to protected materials can certainly indicate reasonable security
measures.See Surgidev Corp. Eye Tech., Inc828 F.2d 452, 45@th Cir. 1987);see
also Jager,supra 8 5:24 (discussing potentiebmputer-security measuresiut Prairie
admits that its senior officerdisseminated this informati to its employees for business
use, and it says little about wathit did to limitaccess from that point on. There is no
evidence, for example, thatvas distributed to employees pn a “need-to-know basis,”
Surgidey 828 F.2d at 455 (interhgquotation marks omitted), that employees had to use a
particularized password to open individuatdments, or that access would expire after a
given period of time. Withthis context, it makes little difference that some of the
documents included the label, “All pricing imfoation is confidentid@ Dunn Decl., EXxs.
AA-BB. This typeof general statement does little dlistinguish b&wveen protected
information and more generalformation—Ilike distances beeen hauling destinations
and fuel prices—that could not reasblyabe considered confidentiabee Electro-Craft
Corp. v. Controlled Motion, In¢.332 N.W.2d 890, 902—-03 (Minn. 1983) (discussing

inadequate security measures).
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Prairie’s fallback argument—which it ap@i@ot only to its pricing model and rate
sheets but also to all of the other information it seeks to protect—is that its information was
“located on Prairie’s networlr email accounts that are passd+protected.” Dunn Decl.
145. Passwords, like other mechanismdlinat access to information, can signal
appropriate protective effortSee Mgmt. Registry, Ine. A.W. Cos., IncNo. 17-cv-5009
(JRT/KMM), 2019 WL 788280, at *9 (D. Minn. Sept. 12, 2019j)eport and
recommendation adopted in relevant p&2@20 WL 487315 (D. Min. Jan. 30, 2020Kia
Motors Am., Inc. vAutoworks Distrib. No. 06-cv-156 (DWF/JJG2007 WL 9412450, at
*6 (D. Minn. July 3, 2007). Buby its reference to passwagpdotection, Prairie seems to
mean only that empl@&es needed to log tn access their company computers and email
accounts.See generallfpefs.” Mem. in Opp’n at 25. Thers no indication in the record
that Prairie applied its digital security measito the specific documents or classes of
documents that it now seeks to proteBee Berkley Risk Adm’rs Co. v. Accident Fund
Holdings, Inc, No. 16-cv-2671 (DSD/KMN1 2016 WL 4472943, a3 (D. Minn. Aug.

24, 2016) (holding that a company had sbbwn reasonable efforts because it had not
shown that its computer sety precautions “specificallyapplied to the alleged trade
secrets” and there was evidenthat the security polici€snay have been routinely
disregarded”)see Dwyer294 F. Supp. 3d at 808 (explaig that a plaintiff under these
circumstances must show a likelihood tlitatook measures to protect the particular
information at issue)Electro-Craft Corp, 332 N.W.2d at 901 (explaining that “more than

an intention” to keep somatiy secret is requick(internal quotation marks omitted)). If
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a basic computer-login password were enough, élreny document sted on a company
device would potentially be protectable.

Moreover, it is important to consider whabre Prairie could hawdone. It did not
require even its senior officers to sigmndisclosure or noncompete agreemégse, e.g.
Prime Therapeutics354 F. Supp. 3d at 968 (identifig “confidentiality agreements” and
a required “annual affirmance of ongoirgpnfidentiality obligations” as potential
reasonable efforts)Stratasys, Inc. v. KrampjtdNo. 17-cv-5524 (DSD/HB), 2018 WL
2247265, at *3 (D. MinnMay 16, 2018); Jagesupra8 5:21. There is no evidence it held
training sessions for employees on howprotect company trade secregee Deluxe Fin.
Servs., LLC v. Shawo. 16-cv-3065 (JRT/HB), 2017 W&327570, at *3 (D. Minn. Aug.
3, 2017). No recoreévidence shows the messs it took to secure its facilitiesSee
Electro-Craft Corp, 332 N.W.2d at 902. Adent evidence of more stringent measures to
protect its alleged trade secrets, Prairie matsshown that it is likely to succeed on its
misappropriation claims against the ImmebBséendants under the [$RA or the MUTSA.

2
Prairie next claims that Welsh, Gilbertsand Drefke breached two fiduciary duties

that they owed to it: (1) the duty of cordiakiality, and (2) the dutgf loyalty. Although

7 As noted above, Prairie did require its employees, including Welsh, Gilbertson, and
Drefke, to sign an Employee Handbook, wisthited that “[a]n employee who improperly
use[d] or disclose[s] trade secrets or coarfithl business informaitmo[could] be subject

to ... legal action.” Dunn Decl.,, Ex. A &l. It does not argue that the Handbook
contractually bound Defendants to keep angi@aar information ecret, and with good
reason; the Handbook explicitly sayst it is “not a contract.’ld. at 5.
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Prairie treats these claims under the sameihgathey are distinct and will be addressed
separately.
a

“[Elmployees have @&ommon law duty not to use trade sec@tonfidential
information obtained from their employerEaton Corp. v. GiereQ71 F.2d 136, 141 (8th
Cir. 1992) (emphasiadded) (citinglostens, In¢.318 N.W.2d at 701). Proving a breach
of this duty depends on threéements: (1) the existence aftrade secret or confidential
information; (2) acquisition ahe information through a cddential relationship; and (3)
use or disclosure of the confidential informatidRELCO, LLC v. KellerNo. A13-1633,
2014 WL 2921895, at *3 (MinrCt. App. June 30, 2014) (citinkpstens, In¢.318 N.W.2d

at 701)°

8 The Immense Defendants, for their pagem to address only the duty of loyalty
and do not separately britfe duty of confidentiality.SeeDefs.” Mem. in Opp’n at 26—
29.

o The law is not entirely clear whetherp&intiff must show that the defendant
actually used the confidential information or whwetr it suffices toshow that the
information wasdisclosed Compare Jostens318 N.W.2d at 702 (tiiring proof that
defendants “disclosed or used” a trade seaat),Saliterman v. Finne361 N.W.2d 175,
179 (Minn. Ct. App.1985) (“The court properly concludghat respondent breached his
common law duty not tdisclose or useonfidential information gaed at the expense of
his employer.”),with Eaton Corp, 971 F.2d at 141 (“[E]Jmployees have a common law
duty not tousetrade secrets or confidential information obtained from their employer.”).
If the duty of confidentiality prevented only thiseof confidential information, it would
seem to collapse inthe duty of loyalty, anthese two duties are not ard to be the same.
See Integrated Process Sols., Inc. v. Lanix LNG. 19-cv-567 (NER.IB), 2019 WL
1238835, at *3 & n.4 (D. MinrMar. 18, 2019). The better answthen, seems to be that
an employee could breach the duty of confidentiality ipdrg disclosing the confidential
information to a third party.
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The precise contours of the duty of confidentiality ardearc Some courts have
described a breach of this gus “basically the commonyaversion of misappropriation
of trade secrets” and have analyziedlongside trade-secrets statut&eliastar Life Ins.
Co. v. KMG Am. CorpNo. A05-2079, 2008VL 2529760, at *3—4 (Minn. Ct. App. Sept.
5, 2006);see Electro-Craft Corp.332 N.W.2d at 903. If thizere all there was to the
duty, then it would serve little practical purpose, because “a claim that asserts nothing more
than misappropriation or misuse of a traderet is displaced by the Minnesota Trade
Secrets Act.” Schlief v. Nu-Source, IndNo. 10-cv-4477, 2011 WI560672, at *6 (D.
Minn. Apr. 25, 2011);see alsoMinn. Stat. § 325C.07(a). But Minnesota courts have
suggested that the common-lawty differs from the MUTSAN at least one key respect:
it applies whether or not the confidential infotroa at issue qualifies as a “trade secret.”
Saliterman v. Finney361 N.W.2d 175, 178-79 (Minn. Gapp. 1985). Here is why the
distinction matters. Whereasetstatutory definition of a tr&dsecret focuses in part on a
plaintiff company’s efforts to protect its formation, “[c]onfidential information” for
common-law purposes is simpijat which an employee knew or should have known was
confidential.” Jostens, In¢.318 N.W.2d at 70%&ee Ahlers v. CFMOTO Powersports, |nc.
No. 13-cv-1221 (DSD/JSM), 20M/L 2574747, at *4 (D. MinnJune 9, 2014). In some
cases, a company’s efforts (ockathereof) to protect infonation may be dispositive of
the question whether employees haveason to know that it is confidentighee Electro-
Craft Corp, 332 N.W.2d at 903But Minnesota law seems teave open the possibility
that, under the right circumstances, infotimra can be “confidential” even if a company

has not otherwise taken reasomabieasures to protect iSee RELCO, LLC2014 WL
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2921895, at *6 (“Confidential information arichde secrets are nsynonymous, so the
[MUTSA] does not necessarily apply &l confidential information.”).

Prairie has shown a likelihood that Wel§hlbertson, and Drefke violated the duty
of confidentiality. First, theknew or should have knvn that at least some of the Prairie-
related information they sent to or fronethlmmense email accounts was confidential.
As noted above, Prairie labeled several opitsing-related documés as “confidential.”
Dunn Decl., Ex. AA [ECF No. 9-11 at 2, 34, 11&};, Ex. BB [ECF N09-12 at 2]. And
even for those documents that did not contain an explicit label, common sense should have
come into play. Inthe conteaf the competitive bidding magkin which Prairie operated,
it seems only natural that it wigl not want to publicize the tes it was charging to haul
water,id., Ex. T, or its projections foanticipated volumes of businesd,, Exs. X, BB.
What nudges this claim intolé&elihood of success, howevas, the evidence of Welsh,
Gilbertson, and Drefke’s set¢nee behavior. Althouglthey claim that they never intended
to conceal the existence of Immense, they afgmarently never informed Prairie’s senior
officers about it. Dunn Decl. 1 56, 58. @nleast one occasion, Drefke “BCC-ed” his
Immense email address while sending another Prairie employee a message that contained
spreadsheets with businessetast data. Dunn Decl., Ex. U. The volume of emails
containing Prairie’s informatimincreased as Welsh and Drefke were preparing to leave
the company, and Drefke apparently triecd&dete all Immense-ated emails from his
Prairie account. Dunn Decl. § 17. This babasuggests that the men knew they were

dealing in confidential inforntaon, regardless of what Prairie had done to protect it.

25



CASE 0:20-cv-02160-ECT-KMM Doc. 31 Filed 10/29/20 Page 26 of 43

It appears undisputed that Welsh, Gitben, and Drefke obtained this information
through a confidential relationghiso the real question is ether they used or disclosed
it. RELCO, LLC 2014 WL 2921895at *3. Prairie claims thahey did so by “sending
Prairie’s confidential informatimto Immense.” Pl’s Mem. iBupp. at 28. The Immense
Defendants seem to respond that, astirtbey possessed the informati@eeDefs.” Mem.
in Opp’n at 26.

The evidence on this pointsgemewhat thin. Mitiple courts applying trade-secrets
statutes have held that forwarding puiglly confidential iformation to one’sown
personal email address does not constitute prohibited “use or disclosure,” at least absent
some express prohibition on sending such em&@lkse Midwest Sign & Screen Printing
Supply Co. v. Dalpe886 F. Supp. 3d 103X053-54 (D. Minn. 2019Dwyer, 294 F. Supp.
3d at 810Arizant Holdings Inc. v. Gus668 F. Supp. 2d 1194203-04 (D. Minn. 2009).
This case, however, is differeimtone key respect: the threeen sent their emails to and
from businessaccounts for an entity that was set up as a potential competitor of Prairie’s.
Cf. Dwyer 294 F. Supp. 3d at 810 (observingttemails sent to employee’s personal
address had not been forwarded to beowise disclosed to his new employ&s)st 668
F. Supp. 2d at203 (same). Under these circumstandeseems fair to say that Welsh,
Gilbertson, and Drefke “discled” confidential information ta distinct entity, Immense,
that did not previously have it.

There is also evidence that the three men “used®aat Isome of this confidential
information. On Septembd8, 2020, Welsh sent information to his Immense address

about an opportuty to bid for a gas-and-diesel-Hang contract with a company called
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KAG Logistics. Dunn Decl., Ex. K. That same day, Drefk& sdoad of Prairie’s pricing
information to his Immense email addresd., Ex. AA. According to unn, Gilbertson
then prepared a bid, which Immense submitted on Septembémashn Decl. 1 25. The
most reasonable inference to draw from thigeline is that Prairie’s pricing model was
used in the preparation of Immense’s bid.
b

Now move to the duty of i@lty. Under Minnesota law, “[a]Jn employee’s duty of
loyalty prohibits her from dwmiting the employer’'s custoers for herself, or from
otherwise competing with her emplaoy®ahile she is still employed.Rehab. Specialists,
Inc. v. Koering 404 N.W.2d 301, 304 (Minn. Ct. App. 1988ge also Eaton Corp971
F.2d at 141. This rule comes with arpontant caveat: employees are generally allowed
to “prepare to enter into corapition with [their] employer[s]ivhile still employed, as long
as those preparations do not risehe level of outright competitionRehab. Specialists,
Inc., 404 N.W.2d at 304. Thene between preparation andngpetition is not “precise,”
but is rather a “matter of degredd. at 305;see Sanitary Farm Dags, Inc. v. Wolf112
N.W.2d 42, 48-49 (Minn. 1961).

Most of what we have here is prepawati For example, Prairie cites no authority
for the proposition that simplyling organizationadocuments for a business, naming the

business, and creating business email acsooohstitutes impermissible competition

10 Welsh testified that Imnmse could not have submittedliegitimate[]” bid for this
job because it did not have insaca at the time. Welsh De§l23(c). But he did not deny
that Immense submitted somethito KAG Logistics; in fact, he admitted that Immense
and its members were “exploring the market and [their] future optidds.”
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absent some active solicitation of customé&sePl.’s Mem. in Supp. @-10. The record
shows that Welsh may have “solicitedvace from another Prairie employee” on how
Immense could “get [] business” from one of Regs customers, but there is no evidence
that Immense pursued this opportunitifile Welsh was still employedid. at 10; Dunn

Decl.,, Ex. I. Similarly, Welsh and Di#a forwarded information about business
opportunities and contact information for one of Prairie’s customers to their Immense email
addressesee id.Exs. J-K, M, but nothing in thecord shows that &y followed up on

these leads while any of the threemmeere still employed at Prairie.

Still, there is one indicator of outrigltbmpetition, and it is the same example
highlighted above. On September 24, Imneessbmitted a bid (or some other kind of
business inquiry) to KAG Logistics, even tlghuWelsh had learneabout the opportunity
through his ongoing employmewith Prairie. At the timgboth he and Gilbertson were
still employed at Prairie, and Drefke was warkin a consulting gaacity to ease the
transition after his departure. i§hs enough to show that Praiiis likely to succeed on its

claim that the men violatl their duty of loyalty!

11 Prairie also claims that Welsh recrdit@ultiple Prairie employees to join Immense
while he was still employed by &rie. In support of this argument, Prairie submitted three
emails that Welsh sent to Prairie employeés.the first, Welsh encouraged a Prairie
employee to call him in the futel if she was unhappy with hpb because he “may have
some work from home opportunigi€ Dunn Decl., Ex. O. Nothg in this email suggested
that he was starting a competing businessairtt was offering thire the employee then
and there. The second email containsyowhat appears to be a draft employee
biographical statement for adtie employee, David Streetfeering to his time at Prairie
in the past tensdd., Ex. P. The third, sent to Gillieon and three other Prairie employees
on September 30, is more clear; Welsh mrefé to Immense by namand said that he
“want[ed] us (a group of frieds) to build a trucking conapmy of over 100 trucks.id., Ex.

Q. Because Prairie has shown that Welsh likely violated his afutoyalty on other
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3
Prairie next argues that it is likelp succeed on its claim that the Immense

Defendants tortiously interfered with its prosfree economic advantage. Pl.’s Mem. in
Supp. at 29. To prevail on thisagh, it must prove five elements:

(1) The existence of a reasonable etaton of economic advantage; (2)

Defendant’s knowledge of that expaiwdon of economic advantage; (3)

That defendant intentionally interfered with plaintiff's reasonable

expectation of economic advantaged the intentional interference is

either independently tortious or inolation of a state or federal statute

or regulation; (4) That in the absEnof the wrongful act of defendant, it

is reasonably probable that plaihtivould have realized his economic

advantage or benefiind (5) That plaintiff sustained damages.
Gieseke ex rel. Diversified WatBiversion, Inc. v. IDCA, In¢.844 N.W.2d 210, 219
(Minn. 2014). To show thadn expectation of economic advantage is “reasonable,” a
plaintiff must “specifically ientify a third party with whonthe plaintiff had a reasonable
probability of a futureeconomic relationship.’Gieseke844 N.W.2d at 221see also CH
Bus Sales, Inc. v. GeigeNo. 18-cv-2444 (SRN/KMM), 2019 WL 1282110, at *12 (D.
Minn. Mar. 20, 2019) (dismissing a tortious-iriezence claim because the plaintiff did not
“identify any specific customers or businesstielss it has lost, or may lose, due to [the
defendants’] conduct”).

Prairie argues that it is likely to succead this claim because Welsh, Gilbertson,

and Drefke “divert[ed] opportunities to Imm& when they owefiduciary duties to

grounds, it is not necessary teaitle whether this rises toetthevel of active competition.

See Integrated Process Sols., Ji19 WL 12388335, at *@Guggesting that a departing
employee might violate the duty of loyalty bsoliciting [] employees” from the soon-to-
be-former employer).
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Prairie” and “threaten to interfere witldditional corporate opptunities because they
have misappropriated confidential informatiamd trade secrets that will enable them to
outbid Prairie.” Pl.’s Mem. in Supp. at 28Il the record shows, however, is that Welsh,
Gilbertson, and Drefke ematlehemselves information abt several potential business
opportunities. In all but one case, the récdoes not show whether Immense or Prairie
pursued these opportunities. And for the bitethat Immense allegedly did subnsige
Dunn Decl. T 25, we do not knomhether Prairie submitted adhitoo. Without this kind
of evidence, Prairie cannahow that it had a reasonable expectation of economic
advantage See H2| Grp., Inc. v. MilleiNo. 19-cv-2870 (JRT/DTS), 2020 WL 618471, at
*7 (D. Minn. Feb. 10, 2020see also Duty Free Ams., Inc. v. Estee Lauder,®d$. F.
Supp. 2d 1321,338-39 (S.D. Fla. 2013holding that a comprive bidding process did
not, in itself, show “that the oitor probably would have entetento a contract with the
plaintiff but for the defendant’s interferencetf. Willis Elec. Co. v. Polygroup Macau
Ltd. (BVI), 437 F. Supp. 3d 693, 713 (D. Minr02D) (declining to dimiss a tortious-
interference claim where a plaintiff “allege[d] thatost bids that it had expected to win
from several specific current or prospective oostrs”). At this stage, then, Prairie has
not shown that it is likely to succeed the merits of this claim.
4

Prairie also argues, infairly cursory fashion, thahe Immense Defendants have
tortiously interfered with itsemployment relationships. .Rl Mem. in Supp. at 30.
Minnesota recognizes a caugk action for tortious interfence with an employment

contract even when, as here, émployment contract is at-willSee Nordling v. N. States
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Power Co,478 N.W.2d 498, 505 (Minn. 1991). Tcepail, a plaintiff must show: “(1) the
existence of a contract; (2) knowledge tbé contract by the alleged wrongdoer; (3)
intentional procurement of the contract'sséch; (4) absence of gtification; and (5)
damages caused by the breacMeétge v. Cent. Neighborhood Improvement As849
N.W.2d 488, 500 (MinnCt. App. 2002) (citing-urlev Sales & Assoc., ¢nv. N. Am. Auto.
Warehouse, In¢325 N.W.2d 2025 (Minn. 1982)).

On this record, Prairie has not shown tihad likely to succeed on the merits. At
most, the evidence showsat Welsh solicited four Prairemployees, via email, to work
for Immense. Dunn Decl., Ex®-Q. (There is serious dauihat the record even shows
that much. See supran.11.) For two reasons, this is r@tough. First, Prairie has not
identified any evidence th#te Immense Defendants actudlyocure[d]” a breach—that
is, it does not argue that any of Prairie’s emgpks actually terminated their employment
or that the employment relationshis otherwise disrupted in any w&y.Second, this
type of mere solicitation is not typically thenkli of improper interferemcthat leads to tort
liability. See Cenveo Corp. v. S. Graphic Sys., [i®84 F. Supp. 2d1B0, 1139-40 (D.
Minn. 2011);see also United Wild Rice, Inc. v. Nels8h3 N.W.2d 62833 (Minn. 1982)
(“Competition is favored in the law.”); Restatent (Second) of Torts § 768(1) & cmt. e
(explaining that it is generally not improper‘totentionally cause[] a third person . . . not

to continue an existingootract terminable at willivith one’s competitor).

12 The draft business plan for Immensesloentify a Prairie employee named David
Street as part of Immense’s “managemiam.” Dunn Decl. Ex. H. Prairie never
identifies Street as a poacheghployee in its argument.

31



CASE 0:20-cv-02160-ECT-KMM Doc. 31 Filed 10/29/20 Page 32 of 43

5

Finally, Prairie claims that each Defendant is liable for aiding and abetting the
tortious conduct of the other Bxdants and for engaging iciail conspiracy. Pl.’s Mem.
in Supp. at 30-31see Witzman v. Letman, Lehrman & Flom601 N.W.2d 179, 187
(Minn. 1999) (stating the elemerits aiding-and-abetting liability}Harding v. Ohio Cas.
Ins. Co, 41 N.W.2d 818, 824 (Minn. 1950) (defug civil conspiracy). Neither of these
claims is a freestanding cause of action;dadt they are both “theor[ies] of liability under
which a plaintiff can establish that a defendianticariously liable for some tortious act
committed by another.’Leiendecker v. Asiawomen United of Minn848 N.W.2d 224,
228 n.2 (Minn. 2014). Prairie has already shdkat it is likely to succeed on its fiduciary-
duty claims against Welsh, Gilbertson, anefRe as individuals, so it is unnecessary to
decide whether the three men could dbsoliable under aiding-and-abetting or civil-
conspiracy theories. And because Prairie ngéo seeks relief against Johnson, Keogh or
their companies on this motion, there is no needddress the potential liability of those
Defendants under these theories.

That leaves Immense itself. Prairie slo®t argue that Immense—as a distinct
entity—owes it a fiduciary duty, so the fiduciary-duty claims dbestablish a likelihood
that Prairie will succeed against Immense.thid stage of the litigeon, however, there is
no need to address whethermhense could be liable for WhlsGilbertson, and Drefke’s
breach under aiding-and-abettingconspiracy theories. Prardoes not address this issue
in any depth in its brief, but even morepantantly, Prairie does not argue that Immense

possesses any of its confidential inforroatiseparately from Welsh, Gilbertson, and
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Drefke. For all practical purposes, then, ipears that an injunction against these three

men will give Prairie complete relief.

In sum, Prairie has shown a likelihoofl success on the merits against Welsh,
Gilbertson, and Drefke for breachinigeir fiduciary duties. The firdDataphasdactor
therefore weighs in favor of some form of reliekee Dwyer294 F. Supp. 3d at 807
(explaining that a movant “need only showelikood of success on the merits on a single
cause of action”).

B

The secondataphasdactor is irreparable harnmhich “occurs when a party has
no adequate remedy at law, typically becasenjuries cannot be fully compensated
through an award of damagesGen. Motors Corp. v. Harry Brown’s, LL.G63 F.3d 312,
319 (8th Cir. 2009). The harm must Biély in the absence of an injunctionfinter,
555 U.S. at 22, “great[,] and stich imminence that thereasclear and present need for
equitable relief,” lowa Utils. Bd. v. FCC109 F.3d 418, 425 (8@ir. 1996). A plaintiff
must show more thanfature risk of irreparable harm;tfhere must be a clear showing of
immediate irreparable injury.Berkley Risk Adm’rs Co. v. Accident Fund Holdings,Inc.
No. 16-cv-2671 (DSD/KMM), 201@VL 4472943, at *4 (D. MinnAug. 24, 2016) (internal
guotation marks and citation omitted). floee to show irreparable harm is an
independently sufficient groxd upon which to deny areliminary injunction.” Watkins,
Inc., 346 F.3d at 844ee also Gamble v. Minn. State Indd0. 16-cv-2720 (JRT/KMM),

2017 WL 6611570, at *gD. Minn. Dec. 1, 201)/(collecting cases).
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Prairie argues that it will suffer four typesirreparable harm in the absence of an
injunction: (1) the Immense Defendants will béeato use Prairie’sanfidential rate sheets
and pricing model to underciit in the competitive biddig process; (2) the Immense
Defendants will be able to use Prairie’s ott@nfidential business infoation to generally
“capitalize on [its] investment”; (3) havingformation about Prairie’s customers “out in
market” will hurt its goodwill with custoers; and (4) the Immense Defendants’
recruitment of Prairie employees will “hugtnployee morale and aken [its] important
employment relationships.” Pl.’s Mem. in Sugp 33. It asserts that monetary damages
cannot adequately remedy any of these hatohsseeDunn Decl.  59.

The Immense Defendants offer a two-pronged resp&@esRefs.” Mem. in Opp’'n
at 19-21. First, they argtieat Prairie has not shown anyeht of irreparable harm based
on their possession of its information because wdtiee information iseally confidential
at all. Id. at 20. They reiterate that the concepadpricing model” in the context of the
bidding market for oil trucking islusory because all bidders redy the same basic factors.
Second, they argue that Prairie faces nedah of irreparable harm from Immense’s
business activities. On thisipg the Immense Defendantssart that Immense “does not
actively solicit any business” and that, evei did, it currently intend$o engage only in
flatbed hauling and equipment resale—bothdin€Ebusiness that Prairie does not pursue.
Id. at 20-21.

For three reasons, Prairie has not shownreathof irreparable harm based on the
Immense Defendants’ competitive business actsuitiéirst, Welsh testified that Immense

has purchased only a small amount of equigmeas not obtained insurance coverage,
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does not have any employees, antéffectively inactive.” Welsh Decl. 1 15, 18. Prairie
does not present any compellingtfato rebut this testimorly. Second, Prairie’s out-of-
court agreement with the sewary Defendants seriousiyndermines any argument that
Immense is a threat. Prairie itself asseréd th“would have been practically impossible
to make Immense work without the assistaaeéd financial backingdf Johnson, Keogh,
DJ Express, and Aladdin Finanicidgl.’s Mem. in Supp. at 15. Now that these Defendants
have agreed not to directly or indirectiinance, own any interest in, or provide any
services to Immense,” ECF N@8-1, any threat of realompetition has likely been
curtailed. Third, even ilthmense did pose a competitiveethr, most of the resulting harms
would likely be “reparable through damage$?time Therapeutics354 F. Supp. 3d at
975; see also Wells Fargo Ins. Servs. USA, Inc. v. KiNg 15-cv-4378PJS/JJK), 2016
WL 299013, at *8 (D. Minn. Jan. 25, 2016) (jhis case is about money. No historic
building is going to be d#royed. No toxins are going to beeased intthe environment.
No ship is going to leave port, never to ratlKing stole clientaway from WFI, and the
main harm that WFI suffered ligst profits on the business thiose clients. By definition,
lost profits are ‘reparablethrough money damages.”)Prairie does not present any

evidence to back upunn’s conclusory assertion thrmabney damages will basufficient.

13 To be sure, there is reason to questenimmense Defendants’ assertion that they
do not intend to engage in any of the same lofdsusiness as Prairie. They have, after
all, submitted some kind of inquiry or bid bnmense’s behalf for a gas-and-diesel-hauling
project. Dunn Decl. § 25; WéidDecl. I 23(c); Gilbertson Ded| 5. And by Welsh’s own
admission, Immense is “exploring the marked &s future options.” Welsh Decl. § 23(c);
see alsdGilbertson Decl. 1 8. But for purposesesaluating irreparable harm, there is a
difference between Immense’s someday inte1®j on the one hand, and its present-day
execution of them (and capacttyexecute them), on the other.
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SeeDunn Decl. 159. The Immense Defendawill accordingly not be enjoined from
conducting business aditires at this time.

Prairie has, however, shown a threatrparable harm from losing its confidential
information. The Immense Defendants assieat none of the information taken was
confidential—or even valuable—ebause calculating bids isenple, generic, and ad hoc
process of adding up readily ascertainable fo@sts. Defs.” Mem. in Opp’n at 12—-13, 20.
But this assertion just sidegis the crux of Prairie’s arment about the value of its
information: that it can use years of historidata and investment talculate its costs in
a targeted way that makes its bids cefrijve while still maximizing its profits. See
generallyDunn Decl. 11 3—4. Having this kind imformation out in the world creates a
harm that is difficult to quantify. From &rie’s perspective, st business model is no
longer its own, and it cannot rest assureat tihhe information is safe from additional
leaks—whether intentional or inadverterfeePl.’s Mem. in Supp. at 33. Even more
importantly, the Immense Defendants dot seem to deny possessing Prairie’s
information, nor do they assert a right toegeit. In fact, somef their own factual
assertions suggest thiaey know they shouldhieally have it. Drefke, for example, admits
to deleting Immense-related eifsdrom his Prairie computer fie he turned in (though
he denies that he was trying to hide anythinQrefke Decl. § 8. Welsh says that, when
he left Prairie, he had data copied from his Prairie computer to a personal computer in order
to “retain [his] own information,” not to “take any of Prairie’s confidential information.”
Welsh Decl. § 21. The implication is themy transfer of confidential information was

accidental.

36



CASE 0:20-cv-02160-ECT-KMM Doc. 31 Filed 10/29/20 Page 37 of 43

Here is the upshot. Prairie has not showat it will suffer irrgparable harm absent
an order enjoining the Immense Defendantmfadming business. But the intangible harm
that Prairie will suffer from the lack afontrol over its vital business information—
combined with the Immense Defendants’ limipadmission that theghould not have it—
weighs in favor of injunctive relief requirindpe Immense Defendants to return Prairie’s
business information.

C

Next is the balance-of-harms factor. Timgolves “assess[indhe harm the movant
would suffer absent an injunction,” as wellths harm the other parties “would experience
if the injunction issued.”Katch, LLC v. Sweetselt43 F. Supp. 3d 854, 875 (D. Minn.
2015) (citation omitted). Once again, it is resay to draw a distinction between the two
overarching components of the injunction tRedirie seeks: (1) a restraint on the Immense
Defendants’ business activities, and (2)reeirn of its confiéntial information.

As already noted, Prairie has not shownraahof irreparable harm with respect to
the first interest. This is not to say that thenedasisk of harm—the Immense Defendants
could ultimately expand Immea's capacity and unfairly caopete with Prairie—but it is
not the type of harm that warrants an injumctat this time. On the other hand, the harm
to the Immense Defendants of an order sglyecurtailing theibusiness activities would

be excessive and unjustified.
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The equities balance diflently on the second imest. Prairie has shown
irreparable harm from the loss of canttover its confidential informatiotf. The Immense
Defendants, on the other hand, claim no intarekéeping thenformation. Indeed, at the
hearing on Prairie’s motion, the Immen®Pefendants (withoutvaiving any legal
arguments or defenses) indicghtbat they might even be open to an out-of-court resolution
if Prairie were only seeking the return of itdormation. Undetthese circumstances,
Prairie has shown that it is an entitled toiajunction aimed atreating a blank slate
between the parties by facilitatingetheturn of its information.

D

The fourth and finaDataphasdactor is the public intest, which does not strongly
favor either party here. At bottom, “[t]hissmimplicates primarilypusiness interests, not
public rights.” Prime Therapeutics354 F. Supp. 3d at 975. That said, the public interest
favors both the individual’'s general “right fimboor in any occupation iwhich he is fit to
engage,’Dwyer, 294 F. Supp. 3d at 819 (quotitdtra Lube, Inc. v. Dave Peterson
Monticello Ford-Mercury, Ing.No. C8-02-658, 200%/L 31302981, at *¢Minn. Ct. App.

Oct. 15, 2002)), and “an indtry propelled by vigorous but fair competitiorg’ (quoting
Bos. Sci. Corp. v. Duber@54 F. Supp. 2d 1033, 1042.(Minn. 2010)). An injunction
that requires the Immense Defendants to ertheresturn of Prairie’s information but does

not restrict their business activitiedl serve both of these interests.

14 It seems worth observing here that Peaisi not entirely blameks. It could have
done much more to protect its business inforamatiBut this does not change the fact that,
at least at this early stagggme of the information thatas taken appears confidential.
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\Y,

Given that an injunction is appropriatee remaining question sow to tailor it.
See Walmart Inc. v. Cuker Interactive, LL919 F.3d 1101, 1112 (8th Cir. 2020) (“An
injunction must not be broad#ran necessary to remedy thederlying wrong.” (internal
guotation marks and citation omitted)). Thoemsiderations are scially significant.

First, the Parties have the most famitiawith the underlying facts, including the
business information at issue and the devicew/hich it is stored. Issuing a broad, high-
level directive for the Immense Defendantsdiurn Prairie’s information would only raise
additional questions. For exaraphow will the information b&lentified? How will it be
returned? If there are associatests, how should they be allocated? What assurances, if
any, must the Immense Defendants give thatfdflrairie’s information has, in fact, been
returned?

Second, what information shdwe returned? There is n@ason to believe that the
record contains all of Prairie’s confidel information in the Immense Defendants’
possession. Moreover, simply ordering theeime of “confidential’information is likely
to spawn disagreement over whether individpigices of information fall within that
category.

Third, the cost associatedth the review and prodtion of electronically stored
information can be quite highSee generally In re Wholesale Grocery Prods. Antitrust
Litig., No. 09-md-2090 (ADM/TNL), 2019 WL 45854, at *6 (D. Minn. Feb. 1, 2019)

(awarding over $40,000 in costdated to e-discovery to party who asserted that the actual
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costs exceed $370,000). The Parties are $iesited to arrive ah compromise that
accommodates all of their competing interestsroportion to the cost of these measures.

Given these considerationsetRarties will be ordered psomptly negotiate in good
faith toward the orderly returaf all of Prairie’s confidetial business-related documents
and electronically stored information that Wel&ilbertson, and Drefke obtained in the
course of their employment with Prairie and tisaturrently in theipossession. This will
give the Parties the chance to reach amregent that is acceptable to all while also
minimizing the costs of compliance withpatentially burdensome judicial order. The
Parties will be required to report back on tésults of their negotiations within 14 days of
the issuance of this order. If they have re@ched an agreement by that point, a more
detailed judicial order may be appropriatethi@a meantime, Welskilbertson, and Drefke
will be ordered not to disclose any of Pigs business-related information that is
contained in Exhibits J, Nnd R through BB of the Dunn Decédion, ECF No. 8, or other,
similar Prairie-related information ieir possession, to any third patty.

\Y
There is one more loose end to tie upypically, a court may only issue a

preliminary injunction “if the movant gives security in an amount that the court considers

15 The Parties are directed to resolve asymssues as possible concerning the return
of Prairie’s confidential documents and eteanically stored infanation through good-
faith negotiation. Regarding those particussues on which they are unable to reach
agreement (concerning the return of information), the Pam#gs but are not required to,
contact the chambers of Magistrate Jugee M. Menendez to schedule a telephone
conference to determine whether mediatimight facilitate theresolution of such
unresolved issues.
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proper to pay the costs and damages sustayady party found tbave been wrongfully
enjoined or restrained.” FeR. Civ. P. 65(c). Courts laa wide discretion to determine
the appropriateness and amount of a bddekel1A Mary K. KaneFederal Practice and
Procedure§ 2954 (3d ed. Oct. 2020 Update). But]@urts in this circuit have almost
always required a bond” unletbe defendant has not objectdthe failure to require a
bond” or “the damages resulting from a wrongfsluance of an injunction have not been
shown.” Richland/Wilkin Joint Powers Auti. U.S. Army Corps of Eng'r826 F.3d 1030,
1043 (8th Cir. 2016 The Immense Defendants arghat they will “incur substantial
damages” if an injunction wrongfully issudsjt they have not prvided an estimate of
those damages. Defs.” Mem. in Opp’n at J&is is not particuldy surprising, though,
given that the range of potial damages flowing from an improvidently granted injunction
varies widely depending on the injunction’s content.

It is appropriate to require Prairie pmst a bond in an amount that reflects the
tailored nature of the injunction that will issue.similar cases, couris this District have
required relatively large bonds when a party is enjoined from conducting busieess,
e.g, Life Time, Inc. v. Glory Gains Gym, LL.@lo. 18-cv-1127 (DWF/DTS), 2018 WL
2539095, at *4 (D. Minn. June 4, 2018) (®2000), but relatively small ones when the
focus is on simply returningr destroying materialsee, e.g.Novus Franchising, Inc. v.
AZ Glassworks, LLCNo. 12-cv-1771 (MJO'NL), 2012 WL5057095, at *11 (D. Minn.
Sept. 27, 2012) ($5,000)eport and recommendation adopteaD12 WL5072363 (D.
Minn. Oct. 18, 2012). Hereeturning Prairie’s informatin will inevitably involve more

than handing over a taitde object. It could require fonsic examinations or other forms
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of assurances that the Immense Defendanksnger possess the infoation. Prairie will
therefore be required to post a bond of $10,000.
ORDER
Based on the foregoing, and all of the files, records, and proceedings REf&N,
HEREBY ORDERED THAT Plaintiff's Motion for a Termporary Restraining Order and
Preliminary Injuncton [ECF No. 4] iSGRANTED IN PART andDENIED IN PART as
follows:

1. The Motion iSGRANTED IN PART to the extent it seeks an order requiring
Defendants Welsh, Gilbertson, and Deefto return Plaintiff Prairie’s
confidential business-related information.

a. Plaintiff Prairie and Defendants WRIsGilbertson, and Drefke shall
promptly negotiate in goothith to ensure the derly return of all of
Prairie’s confidential business infoation that Welsh, Gilbertson, and
Drefke obtained in the course okthemployment with Prairie and that
remains in their possession or control.

b. No later tharb:00 p.m. on Thursday, November 12, 2020, the Parties
shall file a joint report on the result or status of their negotiations.

c. Pending receipt of the Parties’ jonefport and further order of the Court,
Defendants Welsh, Gilbertson, andelke shall not disclose any of
Prairie’s confidential business informaticontained in Exhibits J, N, and

R through BB of the Dunn DeclaratiffaCF No. 8], or ay similar Prairie
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confidential business inforation in their possession or control, to any
third party.

d. Pending receipt of the Parties’ joneiport and further order of the Court,
Defendants Welsh, Gilbertson, andelike shall not destroy any Prairie
confidential business inforation in their possession or control, or any
other information related to tlseibject matter of this lawsuit.

2. The Motion iISDENIED in all other respects, ingilling to the extent it seeks
an order enjoining Defendants Wel§hlbertson, Drefke and Immense from
engaging in business activities.

3. Plaintiff shall post a bond d810,000 with the Clerkf Court no later than
5:00 p.m. onMonday, November 2, 2020. The amount of the bond may be
subject to reconsideration if the Pastiregotiations prove unsuccessful and
more thorough measures are ordered.

LET JUDGMENT BE ENTERED ACCORDINGLY.
Dated: October29,2020 s/Eric C. Tostrud

Eic C. Tostrud
United States District Court
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