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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
ABERDEEN DIVISION
C & | ENTERTAINMENT, LLC PLAINTIFF
V. NO. 1:08CV00016-DMB-DAS
FIDELITY AND DEPOSIT COMPANY
OF MARYLAND DEFENDANT

MEMORANDUM OPINION AND ORDER DENYING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

In this construction bond case, Defend&ndelity & Deposit Company of Maryland
(“Fidelity”) has filed its second motion for summaudgment seeking a ruling that it is not
liable as a matter of law to Plaintiff C&l Entemianent, LLC (“C&I"), for breach of contract and
bad faith. For the reasons that follow, summary judgment is denied.

|
Factual and Procedural Background

On or about August 7, 2001, C&l contracteih Ralph McKnight & Son Construction,
Inc. (“McKnight”), to build a movie theateand skating rink (“Raject”) in Kosciusko,
Mississippi. McKnight obtairng a performance bond (“Bond”)dm Fidelity. The Bond, an
AIA A312 standard bond, named C&l as Ownbf¢cKnight as Contractor, and Fidelity as
Surety. In addition, McKnightral Fidelity signed an indemniggreement obligating McKnight
to repay to Fidelity any sums Fidelity may pay to C&l under the Bond.

After a significant pdion of the Project was complete dispute arose between C&I and
McKnight over the quality of the construction.C&!l withheld final payment, consisting of

retainage only. The summary judgment recodicates that onuhe 16, 2003, C&l, through

! c&l had problems with the roof, ¢hrestrooms, the floors, the HVAC system, the lighting, and several other
aspects of the Project.
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one of its owners, Emma Ivester, sent Fidditigtter describing McKght's deficient work and
failed repair attempts, and asked Fidelity to “dgscand resolve a satisfagtaolution to us.”

In the letter, which referenced and attachedtipla letters that C&I had sent to McKnight
complaining about deficiencies in the work, lvester stated, among othgs,tithat the Project
reached substantial completion on November20®2, as to the movie theater and January 23,
2003, as to the skating rink. Fidelity claimbats no record of eveeceiving this letter.

On June 19, 2003, McKnight filed a construatlen against the Pregt. On August 29,
2003, McKnight filed a complaint against C&ltine Circuit Court of Aala County, Mississippi
(“State Court Action”), to enforce the constroctilien, seeking the unpardtainage. C&l filed
an answer and counterclafmasserting that McKnight breached the construction contract.

On December 9, 2003, Glenda Burton-Horne, then counsel for C&l, wrote Fidelity
advising that a negotiation withcKnight was in progress toward a proposed settlement of
damages and lost revenues, and that “if adettlement does not occur relief may be sought
under the Bond as issued in this matter.” Thelettso stated that the Project’s completion date
was February 23, 2003. However, facsimiles fronKkight to Fidelity indicate that McKnight
performed work on the Project as late as ApA03. Fidelity took no action upon receipt of
Burton-Horne’s letter.

On May 24, 2004, Paul Koerber, C&I's neattorney, wrote Fidelity making a demand
on the Bond. Pointing out that tice had been previously providieo Fidelity of McKnight's
failure to perform the construoti contract and advising that g owner, C&l Entertainment,
has declared the contractor’s default and has tetsilnts services,” Koerber asked that Fidelity

contact C&I within fourteen days.

2 C&l's response to the summary judgment motion indicat@sith answer was filed on January 9, 2004. However,
only its amended answer dated March 22, 2005, was made part of the summary judgment record. C&l's
counterclaim against McKnight in the State Court Action was filed on March 3, 2005.
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A copy of Koerber's May 24 demand letter Eadelity was provided to McKnight's
counsel, Robert Dambrino. After reviewing tle¢ter, Dambrino wrote McKnight's insurance
agent on June 1, 2004, disputing the accusations @gaast McKnight in Koerber’s letter.
Dambrino’s letter stated that C&ad unilaterally declared McKagint in default and unilaterally
locked McKnight out of the Project. The letidso stated, among other things, that C&l had not
complied with certain provisionsf Paragraph 3 of the Bond.

A copy of Dambrino’s June 1 letter was seat Thomas Finley, claims counsel for
Fidelity. On June 3, 2004, Finley respondiied Koerber's May 24 lger and requested
documents to assist with his claim intigation. Finley’s l¢ter also stated:

Our activities are undertaken with a fulsegvation of our rights and defenses as

well as our Principal’'s ghts and defenses under the terms of the bond, the

contract, at law and in equit This reservation of rights shall remain in full force

and effect unless expresslyo&ed in writing by F&D.

On August 26, 2004, Koerber replied to Finleyime 3 letter, enclosing documents in
response to Finley’s request. The documémthided multiple items of correspondence from
C&l to McKnight regarding deficiencies witthe construction project.Koerber also invited
Fidelity to inspect the Project as soon as possiudivising that severe problems still remained
with McKnight's workmanship, and again demaddhat Fidelity perform under the Bond. The
letter ended, “No claims, causes of action, rigintsiterests are waived by this correspondence.”

On November 5, 2004, Koerber wrote Finiaguiring about thestatus of C&I's bond
claim. Koerber advised that, due to McKnight&ulty construction and Fidelity’s failure to
perform under the Bond, potential risks to C&piatrons, and potential liability to C&l, were
causing C&lI to consider ceasing operations.

A week later, on November 12, 2004, Finlegpended to Koerber by letter, asking that

he call to discuss a date for inspection ofRhgect. Referring to the ongoing litigation between



McKnight and C&l, Finley advisethat he would like McKnight to participate in the inspection.
Also informing Koerber that undéaragraph 3.1 of the Bond, @eting must occur between the
contractor, surety and owner, Faglstated that the “inspectionudd also serve to satisfy Section
3.1 of the performance bond.” On Noveml2®; 2004, representatives of Fidelity and C&l
inspected the Project. Nopmesentative of McKnight atbeled the inspection. The parties
disagree as to whethBtcKnight was invited.

By letter dated March 3, 2005, Fidelityrded C&lI’'s claim on the Bond. The one
paragraph letter stated as the sole basis for the denial:

Section 9 of the performance bond progide two year statute of limitations.

Ralph McKnight & Son Construction Ggany ceased working on the project

more than two years ago. Accordly, we must respectfully deny C&l

Entertainment’s claim.

On March 28, 2005, Koerber wrote Finley abé&idelity’s denial of the claim, asking
Finley to produce “specific information, docunterand/or witness statements” supporting the
determination that McKnight had not worked thie Project for over two years, and information
supporting Fidelity’s determinatiahat a two-year statute of litations applied. Also, in over
three pages of his five-page letter, Koerber ddkelelity to preserve and not destroy certain
specified data, communications, addence related to the bond claim.

Fidelity formally retained counsel, Alberta Adams, to respond to Koerber’'s March 28,
2005, letter. Adams wrote Koerber on May 2005, enclosing documentation received from
McKnight that McKnight claimed showed it had last worked on the Project on February 7, 2003,
and last performed warranty work on Ap24, 2003. Adams also requested certain
documentation from C&I “under a full reservation rajhts and defenses.” The letter further

directed C&l to Paragraph 3.3 of the Bond, whiclaAws stated “requires that the owner agree to

pay the balance of the contract price to the sucetsigger any obligation of the surety under the



Bond.” C&l did not respond to Adams’ May 11 letteEmma lvester testified at deposition that
she never saw the letter.

On December 27, 2007, C&l filed suit againstiéfity in the Circuit Court of Attala
County, Mississippi, alleging breadaf contract and bad faith denial of a claim, and seeking
compensatory damages, punitive damages, and attorney’s fees and expenses. On January 18,
2008, Fidelity removed the action to ti@®urt> On March 28, 2008, Fidelity filed its first
motion for summary judgment, argg that the three-year statwé€ limitations in Miss. Code
Ann. 8 15-1-49 barred C&I’s claim. Througider dated October 27, 2008, summary judgment
was denied. Subsequently, on March 20, 2009, the aaas stayed pending the outcome of the
State Court Action between MckKit and C&Il. The State d@lrt Action was tried on March 8-

10, 2011, and resulted in a jury verdict against McKnight in the amount of $300,845.67, which
verdict was upheld on appeal on November2(B,2. McKnight paid the judgment, and C&l
filed a satisfaction and release of judgmemtDecember 22, 2012. On January 1, 2013, the stay
in this action was lifted.

Fidelity filed the instant motion for summyajudgment on all claims on November 20,
2013. Doc. #86. The Court held oral argument on the fully-briefed matioduly 2, 2014, and

is now prepared to rule.

% Because the jurisdictional allegations in Fidelity’s removal notice were deficientasjtlct to C&I's citizenship,

the Court issued a show cause order on March 13, 20®4fidg Fidelity to submitompetent evidese as to the
citizenship of all of C&I's members at the time of removal. After reviewing Fidelity’s response, the Court finds that
Fidelity has met its burden of demonstrating by a preponderance of the evidence the existence of complete diversity
pursuant to 28 U.S.C. § 1332.

* The motion was denied by U.S. District Judge MicHaeMills. The case was reassigned to the undersigned
District Judge on January 3, 2014.

® c&l filed its response on December 20, 2013, and Fidelity filed its reply on January 17, 2014. Thereafter, C&I
was allowed to file a sur-reply and Fidelity was givenogportunity to respond, though it did not file a timely
response. Fidelity was allowed to file a supplemental brief, to which C&I timely responded.
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[l
Standard of Review

Summary judgment is appropriate whehe pleadings, depomhs, answers to
interrogatories, and admissions ale,ftogether with affidavits, ifany, show that there is no
genuine issue of material faghd the moving party is entitled to judgment as a matter of law.
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986); Fed. R. Gn.56(a) (“The Court shall grant
summary judgment if the movant shows that themeo genuine dispute as to any material fact
and the movant is entitled to judgment as a mattémw”). “[T]here isno issue for trial unless
there is sufficient evidence fawog the nonmoving party for a jutp return a verdict for that
party.” Anderson v. Liberty Lobby, Incd77 U.S. 242, 249 (1986). taviewing the evidence,
the Court must draw all reasonable infeesan favor of the nanoving party, and avoid
credibility determinations and weighing of the evidenc®eevesv. Sanderson Plumbing
Products, Inc. 530 U.S. 133, 150 (2000). “[W]hen aoperly supported motion for summary
judgment is madehe adverse party ‘must set forth spediéicts showing that there is a genuine
issue for trial.” Anderson477 U.S. at 250.

11
Analysis

Fidelity argues that it is entitled to summamdgment on C&lI’s bregh of contract claim
and C&I's bad faith claim. Eadb discussed separately beldw.
A. Breach of Contract
Fidelity argues that it is not liable fordach of contract because C&l did not comply

with the provisions of Paragraph 3 of theri8l, which are conditions precedent that must be

® Because jurisdiction in this case is based on diversitjtignship, the Cotiwill look to the substantive law of
Mississippi in resolving the parties’ disputeSee Hanley v. Foreste®03 F.2d 1030, 1032 (5th Cir. 1990) (“a
federal court sitting in a diversity case is obligated to affdysubstantive law of the state in which it is sitting”).
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fulfilled before Fidelity’s obligations are triggered. Fidelity also argues that, to the extent that
McKnight satisfied the judgmemnéndered against it in the SgaCourt Action, Fidelity cannot be
liable to C&I. Finally, Fidelity contends that it /ot liable to C&lI for attorney’s fees from the
State Court Action.
1. Conditions Precedent

Paragraph 3 of the Bond provides thaff“fhere is no Owner Default, the Surety’s
obligations under thedhd shall arise after”:

3.1 The Owner has notified the Contracad the Surety at its address described

in Paragraph 10 below that the Owner is considering declaring a Contractor

Default and has requested and attechpte arrange a conference with the

Contractor and the Surety to be held tater than fifteen days after receipt of

such notice to discuss methods of perfimg the Construction Contract. If the

Owner, the Contractor, and the Suretyesgrthe Contractor shall be allowed a

reasonable time to perform the Construct@mmtract, but such an agreement shall

not waive the Owner’s right, if any, subsenqthe to declare a @ntractor default.

3.2 The Owner has declared a Contra®@efault and formally terminated the

Contractor’s right to complete the contracduch Contractor default shall not be

declared earlier thatwenty days after the Contractor and Surety have received

notice as provided in Sub-paragraph 3.1.

3.3 The Owner has agreed to pay the Badaof the Contract e to the surety

in accordance with the terms of the Cimstion Contract orto a contractor

selected to perform the Construction Gant in accordanceith the terms of the

Contract with the Owner.

A performance bond is a contract and isject to the general rules of contract
interpretation. See Fid. & Guar. Ins. Co. v. Bloyr@3 So. 3d 453, 461 (Miss. 2011) (suretyship
relationship, being contractual in nature, is governed generally by familiar rules of contract

law).” Failure to comply withconditions precedent in a contract renders the contract

unenforceable against the enforcing pai®ge Austin v. Carpente8 So. 3d 147, 149 (Miss. Ct.

" A compensated surety, such as Fidelity here, is not ehtile strict or technical construction of the contract,
rather, the obligation is to be considered in the same light as any other cordaetérd Accident & Indem. Co. v.
Hewes 199 So. 93, 98 (Miss. 1940).



App. 2009) (defining “condition poedent” as “a condition which must be fulfilled before the
duty to perform an existing contract arises”) (citations omittBdpnahoo v. State Farm Mut.
Auto. Ins. Cq. 684 F. Supp. 911, 913 (N.D. Miss. 1987)he Mississippi Supreme Court
repeatedly has held that conditions precedentecovery under an insurance contract...are
enforceable”).

Fidelity argues that other courts havammned the AIA A312 performance bond, like the
Bond here, and found that it contains conditiorecedent that must be met before the surety’s
obligations arise. Fidelity relies ddank of Brewton, Inc. v. farnational Fidelity Insurance
Co, 827 So. 2d 747, 754 (Ala. 2002), in which tleurt found that “[tjhe plain language of
paragraph 3 is that in the event of a contmadefault, the surety’s obligation under the bond
shall arise after the occurrence of the evdéisted in subparagraphs 3.1, 3.2, and 3.8’ See
also Mid-State Sur. Corp. v. Thrasher Eng’g, Ji&Z5 F. Supp. 2d 731, 741 (S.D. W. Va. 2008)
(“numerous other courts have [interpreted thgyleage of the A312 bond] and have come to the
same conclusion to which this court comes yodwmmely, that the prosions of paragraph 3
create conditions precedent which must besfatli by the owner...before the surety has any
obligation under the Bond”AgGrow Oils, LLC v. Nat'| Union Fire Ins. Co276 F. Supp. 2d
999, 1017 (D. N.D. 2003) (finding that requirements of paragraph 3 are conditions precedent to
surety’s bond performance). C&l agrees that Paragraphs 3.1, 3.2, and 3.3 are conditions
precedent but argues that it has complied with theratdhe very least, there are genuine issues
of material fact regarding itsompliance that make summary judgment inappropriate.

No Mississippi cases appetr have interpreted Paragph 3 of the AIA A312 bond,
however, the Court agrees withe parties that Paragraphs 3.1, 3.2, and 3.3 of the Bond are

conditions precedent to Fidelity’s obligationsder the Bond. Conditions precedent, however,



including those in gerformance bond, may be waived, “either expressly or by implication
resulting from acts or conduct, by tharty in whose favor they are made AgGrow Oils 276

F. Supp. 2d at 1017-18See Ravenstein v. Cmty. Trust BaNk. 2012-CA-00659, 2013 WL
3991847, at *5 (Miss. Ct. App. Aug. 6, 2013) (“it is llvgettled that a contracting party may
unilaterally waive a provisionf the contract, including...anyoadition precedent, which has
been placed in the contractrfbis or her benefit,” citing 13Villiston on Contracts 39:24);
Canizaro v. Mobile Comuanmications Corp. of Am.655 So. 2d 25, 29 (Mis4.995) (“[w]ith
respect to waivers in general, this Court has loglg that a party to a contract may by words or
conduct waive a right to which he wouwdtherwise have beemtitled”).

There does not appear to ary Mississippi cases discussing waiver of the conditions
precedent in an AIA A312 performance bond but the facts of the present case are analogous to
those inAgGrow Qils. In that case, the suretytesponse letter to the ladee’s claim of default
was “a resounding and unequivocalkctaration that it had compésl performance and was not
liable under the bond.” 276 F. Supp. 2d at 101¥he court found that, “[ulnder these
circumstances, any formal notice of terminatiorpayment of the contract balance, would have
been ‘futile’ and a ‘useless formality.”ld. at 1018 (citations omitted). Thus, the obligee was
excused from performing the conditions precedéght.

In the present case, Fidelity’'s denial letteferenced only théwo-year statute of
limitations contained in the Bond. Fidelityddinot raise any of Pagraph 3’s conditions

precedent, or anything other than the Bond&gusé of limitations, as a reason for denying the

8 At oral argument, Fidelity’s counsel agreed that the conditions precedent in the Bond could be waived but argued
they had not been waived. C&l's counsel argued waiver by Fidelity at oral argument, although C&I did not use the
word “waiver” in its briefs. Regardless, “[c]ourts stufocus on the substance of the relief sought and the
allegations pleaded, not on the label use@é&ralds v. Entergy Services, In09 F.3d 448, 452 (5th Cir. 2013).

See Montalvo v. Bank of America Corjdo. SA-10-CV-360, 2013 WL 870088, at *7 (W.D. Tex. Mar. 7, 2013)
(simply because plaintiff did not utabel “waiver” did not mean court should overlook merits of her claim).
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claim. Although Fidelity’s counsel mentiocsh@aragraph 3.3 of the Bond in her May 11, 2005,
letter, Fidelity did not premise itgsis for denying C&l’s claim on iheither in that letter nor at
any other poinf. Thus, the Court must examine notyowhether C&l complied with each of
Paragraph 3's conditions preced&riut also whether Fidelity waived its right to have C&I
comply, in whole or part, suchahany later efforts by C&l to eaply would have been “futile.”
In this regard, the Couwtill discuss each of the cottibns precedent in turn.
a. Paragraph 3.1

Paragraph 3.1 requires C&b notify Fidelity and McKnght that it is “considering
declaring a Contractor Default,” and to attertgptarrange a meeting with all three parties not
later than fifteen days after such noticegisen. The parties center their arguments about
Paragraph 3.1's “considering declaring a Contractor Defaulfllirement on the December 9,
2003, letter that C&I's counsel Burton-Horne senkEtdelity. Fidelity argues that the December
9 letter omitted the necessary “considering défdanguage and instead put Fidelity on notice
that a negotiation was in progress, not thatfaulemight be forthcoming. C&l argues that the
letter satisfied Paragraph 3.1 in that the lestevuld have alerted Fidelity that a claim on the
Bond would be pursued if the dige with McKnight was not redged. Accordiig to C&l, it
was implicit in the letter thaf&Il was considering a default.

Interestingly, in their arguments coneigry Paragraph 3.1, neither party discusses
lvester’'s June 16, 2003,tler written on C&I's bkalf. That letter discussed McKnight's
deficient work in detail and “request[efthe] bonding company to discuss and resolve a

satisfactory solution to us.” Véim questioned about this lettduaring oral argument, Fidelity

° At oral argument, Fidelity’s counsel confirmed that Fidelity never amended the basis for its denial or advised C&l
of any other reason for denial other than the Bond’s statute of limitations.

9 The Court notes that in an earlier order denying Fidelity’s first motion for summary judgment before the case was
assigned to the undersigned District Judge, the Court found that C&I had “met these conditialenptece
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stated that it had no record ofvmrag received it. C&l argued #t Ivester’s June 16 letter and
Burton-Horne’s December 9 letter essentially e same thing, and both would have put
Fidelity on notice that C&l wasomsidering declaring a default.

In Mid-State Surety Corpthe court found that, with spect to compliace with the
conditions precedent of an A312 performarmnd, “forfeiture on technical grounds is not
favored.” 575 F. Supp. 2d at 74Eor the same reason, this gt finds that Paragraph 3.1 does
not require the words “considering default” arygorecise language asnlg as the substance of
the communication would have put Fidelity on notice that C&l was indeed “considering a
Contractor Default.” Even the Bond's definiti@f “Contractor Default” does not use the word
“default,” defining it as the “[flailure of the @tractor, which has neither been remedied nor
waived, to perform or otherwise to comply witte terms of the Construction Contract.”

Ivester’'s June 16 letter may be deemed to provide notice to Fidelity of such, but an issue
of fact exists as to whether Fidelity receivied Burton-Horne’s Decendy 9 letter is not as
explicit as Ivester's June 16 letter regardingl8&roblems with McKnght. Finley, Fidelity’s
claims counsel, testified at deposition that Brecember 9 letter would have prompted him to
open a claims filé! Ultimately, whether the December %tée, standing alone (or with the June
16 letter), provided notice to Fidelity that C&I was considering defaulting McKnight is an issue
for the jury.

With respect to Paragraph 3.1's requirement that C&I request and attempt to arrange a
conference with McKnight and Fidelity, C&l argu¢hat it attempted to set up such a meeting,

and that a meeting with repeggatives from C&I and Fidelity was held on November 23, 2004.

M Finley was not employed with Fidelity at the time of Burton-Horne’s Déeerfl, 2003, letter to Fidelity. He
testified that, had he received Burtonfhi®'s letter, it would have put him on sufficient notice of a dispute between
C&l and McKnight as to the quality of work such that he would have opened a claims file.
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Neither lvester’'s June 16 letter nor Burtdorne’s December 9 letter mentioned setting up a
meeting of C&Il, McKnight and Fidelity. Kober's August 26, 2004, lettéo Finley did not
either, since it extended an invitation only to Fidelity for only an inspection. But, in the
November 12, 2004, letter from Finley to Koerlf@nley proposed a site inspection in which all
three parties could participate and which he statedld also serve to satisfy Section 3.1 of the
performance bond.” Although McKnight did nattend the subsequent inspection, there is a
factual dispute as to whethé@r was invited. Thus, whetheC&l attempted to arrange a
Paragraph 3.1 meeting is@bgect of genuine dispute.

As for the requirement that the meeting tgtace not later thanfteen days after the
“considering default” notice, a factual issue exists regarding whether it was waived by Fidelity
when Finley remarked that the planned inspeatmuid serve to satisfy Paragraph 3.1. In short,
genuine and material factual gdiges preclude summary judgmeagarding the issue of C&lI's
compliance with Paragraph 3.1.

b. Paragraph 3.2

Paragraph 3.2 required C&l to declare Maitrt in default and terminate McKnight.
Fidelity argues that the absenof a declaration of defaultrrders the Bond and the surety’s
obligations null and void, and thatere threats cannot serve to trigtfee obligation®f a surety.
C&l argues that its answer in the State Courtigkcasserted that McKnight was in default, and
that courts have held the institution of litigatibetween an owner and contractor sufficient to
satisfy Paragraph 3’s termination requiremeiMoreover, C&l argue that its May 24, 2004,
letter clearly and unequivocally gametice of default to Fidelity.

Fidelity relies orL&A Contracting Co. v. Soutine Concrete Services, Incl7 F.3d 106

(5th Cir. 1994), for its arguments. In thahse, the obligee became concerned with the
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principal’s performance and sent a letter to thieggal and surety requesting the surety to “take

the necessary steps to fulfill this contract to prevent any further delays and costs to [the
obligee].” Id. at 108. The surety did not respond te tétter and the principal was allowed to
complete the contracid. The obligee later sued thasty for breach of contractd. The Fifth

Circuit held:

A declaration of default sufficient towwvoke the surety’s digations under the

bond must be made in clear direcidaunequivocal language. The declaration

must inform the surety that the prindijes committed a material breach or series

of material breaches of the subcontracif the obligee regards the subcontract as

terminated, and that the surety mustediately commence performing under the

terms of its bond.

Id. at 111. See also Hunt Constr. Group,clnv. Nat'l Wrecking Corp.587 F.3d 1119, 1119-20
(D.C. Cir. 2009);Dragon Constr., Inc. v. Parkway Bank & TrusZ8 N.E.2d 55, 58 (lll. App.

Ct. 1997);Bank of Brewton827 So. 2d at 754. This Court aggewith Fidelity that when a
performance bond requires the ownedéxlare the contractor in féeilt, there must be a clear
and unequivocal declaration.

C&l cites Mid-State Surety Corgor the proposition that ingtition of litigation between
an owner and contractor is suféat to satisfy Paragraph 3. timat case, the court found that
even if the declaration of defliinvolved was not sufficient to terminate the contractor’s right to
complete the project, the filing of a civil actiagainst the contractor was sufficient to terminate
those rights. 575 F. Supp. 2d at 742-43.

Whether or not the litigadin between McKnight and C&hould have put Fidelity on
notice that McKnight was in default, Koerber's May 24, 2004, |etearly advised-idelity that
C&l “has declared the contractor's default and karminated its services.” McKnight did not

dispute its default status @&videnced by the Junk, 2004, letter of Dambrino, McKnight's

counsel, in which he told Fidelityhat C&I “unilaterallydeclared McKnight imdefault.” Finley’s
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June 3, 2004, letter to Koerbersalreferred to C&l's demand lettas “your default letter.”
Moreover, C&I included default languageiia answer to the State Court Actith.

Additionally, the Bond does not provide a @éinby which default had to be declared,
providing only that it not be_‘alier than twenty days” after dklity and McKnight received
notice under Paragraph 3.1. Giviie explicit default languagased by C&l in its May 2004,
letter, and acknowledgement bydElity and McKnight of thedefault, C&l satisfied the
requirement that it declarMcKnight's default.

Fidelity argues though that berse the Project was substalyi@omplete at the time of
Koerber's May 24, 2004 letter, a default was legally impossibleDuring oral argument,
Fidelity emphasized the substantial completiates of November 2002 for the movie theater
and January 2003 for the skating rinkvester's Juné6, 2003, letter; the Felry 2003 date in
Burton-Horne’s December 9, 2003, letter; and a ¢eatié of occupancy issued on February 21,
2003, as evidence that the Project was completeaesponse, C&l argues that facsimiles from
McKnight to Fidelity indicate thatvork was done into late Ap2003, and there is evidence that
certain aspects of the Project were never deted. C&l also argues that Fidelity cited no
contractual language requiring C& provide notice of default t&idelity within a specified
period, and cites authority holding that a defaullyrba declared after ¢hdate of substantial
completion, particularly if the contracbeers warranty work, like the one here.

To support its proposition that a default igdy impossible afterubstantial completion,

Fidelity relies heavily orSumrall Church of the Lord JesuChrist v. Wayne Johnson d/b/a

2 Only C&lI's amended answer filed March 22, 2005, was made part of the summary judgment record. According
to C&l, its original answer was filed in January 2004 before its claim on the Bond hachhde.

13 Fidelity advances the same argument regarding Raptag8.1, citing the completion date in Burton-Horne’s
December 9, 2003, letter. Whether a default can be ddc#dter substantial completi will be addressed in the
context of this Paragraph 3.2 discussion, though theysiaadlso applies to any arguments by Fidelity regarding
Paragraph 3.1.
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Johnson Electric757 So. 2d 311, 315 (Miss. Ct. App. 2000); and also Biedk of Brewtorand
L&A Contracting In Sumrall the project owner argued thiatwas entitled to terminate the
contract after substantial cofepon due to the contractorimaterial breach. The court found
that the crux of the owner’saim was that the work performdyy the contractor was shoddy but
could be corrected, by other pens, holding that the owner wast entitled to a termination,
cancellation or rescission of its contra¢dl. at 315. ButSumrallis not a surety case, does not
interpret the term “default,” and does nosaiss required warrantyork. Similarly, theL&A
Contracting decision does not discuss the issue of whether a default can be declared after
substantial completion. And, Bank of Brewtonwhile the court found that “[t]he clear intent of
the performance bond, taken as a whole is fbe [surety] to serve as an insurer for the
completion of the project as a whole,” 82@. 2d at 753, the opinion did not discuss warranty
work.

C&l cites cases that hold that, if a cadr covers warranty wk, a default can be
declared after substantial completion. For exampleédg@row Oils v. National Union Fire
Insurance Cq.the court, in interpreting the sam@A A312 bond at issue here, rejected the
surety’s argument that the issuance of aifeaate of substantial completion prohibited bond
recovery. 276 F. Supp. 2d at 1016. The caurhél that to accept the surety’s argument, bonds
would be rendered useless in casbere a structure itally appears to be physically sound but
is later determined to be deficientd. The court also noted that other courts have found that a
surety’s obligations do not end even though a taubigl completion certi€ate issues or the
owner accepts the projectd. (citing Hunters Pointe Partners Ltd. P’ship v. U.S. Fid & Guar.
Co, 486 N.W.2d 136, 138 (Mich. Ct. App. 1998¢h. Bd. of Pinellas Cnty. St. Paul Fire &

Marine Ins. Ca. 449 So. 2d 872, 874 (Fla. Ct. App. 1984)). MoreoverSimeetwater

15



Apartments, P.A., LLC v. Ware Construction Services,, IN0. 2:11-CV-155, 2012 WL
3155564, at *5 (M.D. Ala. Aug. 3, 2012), in inpeeting an AIA A312 performance bond, the
court found that where the surety and subcordraetere jointly and severally liable and the
subcontract covered warranty work, the parfance bond also covered post-completion
warranties. See alsdRLI Ins. Co. v. MLK Ave. Redevelopment Co925 So. 2d 914, 922-23
(Ala. 2005); Milwaukee Bd. of Sch. Directors v. BITEC, In821 N.W.2d 127, 131 (Wis. Ct.
App. 2009);Turner Constr., Inc. v. Am. States Ins. &¥9 A.2d 915, 919 (Pa. Super. Ct. 1990);
Sorensen v Robert N. Ewing Gen. Contracddi8 P.2d 110, 112 (Ariz. Ct. App. 1968).

The Court finds the casestanl by C&l persuasive fothe proposition that where a
contract covers warranty work, a default can be declared after substantial completion. To hold
otherwise would allow sureties to escape liapiliwhere, as here, though a project is deemed
substantially complete, it is sudapuently discovered to be deficieriThus, C&I's declaration of
default is sufficient, although it was issued af@&%l described the Preft as substantially
complete**

Fidelity’s final argument regarding Pgraph 3.2 is that C&l did not terminate
McKnight, relying on thedecision inL&A Contracting The Court acknowledges the&A
Contractingsupports Fidelity’s argumeittat there must be a clearrtenation of the contractor.
Seel7 F.3d at 111. While there éerrespondence in which it ispresented that McKnight was
terminated, whether and when Kitight was_actually terminated,and whether the termination

was “clear, direct and unequivocal” raises genussees of materialatt. Koerber's May 24,

4 No certificate of substantial completion was issued; rather, various dates were provided to Fidelity by C&I, and a
certificate of occupancy was issued on February 21, 2003.

15 The construction contract is incorporated into the Boltsl Article 8, titled “Termination or Suspension,” states

that “[tlhe Contract may be terminatéy the Owner or the Camtctor as provided in Article 14 of the General
Conditions.” The General Conditions are specifically made part of the construction contract but have not been made
part of the record in this case.
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2004, letter represented to Fidelity that C&hd terminated McKght's services; and
McKnight's counsel's June 1, 2004, letter tonley asserted that McKnight had been
“unilaterally locked out” of the Project. But, &&lelity points out, lvester testified in the State
Court Action that she never personally term@ohtMcKnight. The date and effect of C&l's
filing of a counterclaim against Mkmight in the State Court Actioshould also be considered.
See Mid-State Sur. Cor®75 F. Supp. 2d at 742-43 (filing @il action against contractor was
sufficient to terminate his rights to completentract). On the sie of termination, the
resolution of all such matters should be submitted to the jury.
c. Paragraph 3.3

Paragraph 3.3 requires the Owner to agree yahpabalance of the contract price to the
Surety. Fidelity argues that C&l did not compiyth Paragraph 3.3 of the Bond because it did
not agree to pay, nor did it pay, the bakwf the contract price to Fidelity. C&I argues that it
complied with Paragraph 3.3, as the only contkedance withheld by C&Il was the retainage
amount and it was not due until performance wasptete. C&l also argues that the Bond only
required it to agree to pay the contract balatie, C&l and Fidelity failed to come to terms on
how to handle the withlh retainage in light othe fact that the amoumtithheld was so much
less than the amount needed to complete tloge®@®r and that when C&l prevailed against
McKnight in the State Court Action, no balance remained.

On this subject, the record contains the cetimg affidavits of Filey and Koerber.
Finley attests that C&I never sagd to tender the rét@ge amount. In contrast, Koerber attests

that he had been in communications with Rigiedbout C&I holding retamage, that the amount

The Bond defines balance of the contract price: “The total amount payable by the Owner to the Contractor under
the Construction Contract after all proper adjustments have been made, including allowaaa®itdractor of any
amounts received or to be received by @wner in settlement of insuranceather claims for damages to which

the Contractor is entitled, reduced by all valid and propgmpats made to or on behalf of the Contractor under the
Construction Contract.”
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of retainage was substantiallgss than the amount necess#éwycorrect the defective and
incomplete work, and that C&l would pay or reeew credit for the retainage. There is clearly a
disagreement as to whether the retainage atmeas actually due and wther C&I agreed to
pay the balance.

The cases C&I cites support tbentention that if no contratialance remains, the owner
is excused from having to comply with Paragraph &8e Mid-State Sur. Cor®m75 F. Supp.
2d at 743 (since it was not possible to compith paragraph 3.3 of performance bond, Mid-
State excused from doing st);S. Fid. & Guar. Co. v. Brspetro Oil Services Ca219 F. Supp.
2d 403, 484 (S.D. N.Y. 2002) (bond owner not reqlice pay surety when there no remaining
contract balance at time default declaredy,d on other grounds369 F.3d 34 (2d Cir. 2004).
However, neither of these cases discusseg &aaetainage amount should be handled. All
considered, there is a genuiresue of material fact as tohether C&l agreed to pay the
retainage, which iall the Bond required.

d. Reservation of Rights

Fidelity argues that it was acting under a reaton of rights and defenses during all of
its dealings with C&I. A reservation eifghts, however, can also be waiveSee, e.g.Charles
Stores, Inc. v. Aetna Ins. Cal28 F.2d 989, 993 (5th Cir. 1970) geevation of rights in non-
waiver agreement can subsequently be waivaifpiver, in general, may be accomplished by
words or conduct.Canizaro v. Mobile Comumications Corp. of Am655 So. 2d 25, 29 (Miss.
1995). InCharles Storesthe Fifth Circuit ruled that amsurer could subsequently waive a
reservation of rights contained annon-waiver agreement, findingatht was not “a free ticket to
the insurance company” to do as it wisheditg other relations with the insured, “free of

responsibility for its action$and “does not give #hinsurer a righto do anything itmay wish to
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prejudice the rights of the insed and thereafter continue tely on the nonwaiver agreement
..." 428 F.2d at 993. Fidelity’s reservation of rights similarly dad give it a “free ticket” to
do as it wished, including the denial of C&I'sach on a basis not supped by Mississippi law.
Fidelity’s denial I¢ter referenced only the twyear statute of limitadns contained in the Bond,
and did not mention at all the Bond’s conditiggrecedent or McKnight's rights and defenses,
and included no reservation of rights language. WHitielity also reserved certain rights in the
May 11 letter of its counsel, it had then alrea@nied C&I's bond claim. In view of this, the
conditions precedent discussion above and the discussion below regarding the issue of bad faith,
whether Fidelity waived its reservation of righta whole or in partas it concerns C&l’'s
compliance with the conditions precedent in tlen@® presents a material issue of genuine fact
to be decided by a jury.
2. McKnight's Satisfaction ahe State Court Judgment
Fidelity argues that it canndite liable to C&l for anydamages paid by McKnight in

satisfaction of the judgment in the State CAation. The Mississippi Supreme Court and the
Fifth Circuit Court of Appeals haveeld that the liability of a suretfig predicated on the liability
of its principal. SeeJSI Communications v. Travelers Cas. & Surety Co. of Nam. 3:13-cv-
104, slip op. at 7 (S.D. Miss. Mat3, 2014) (“under Mississippi lavit, is well settled that the
liability of a surety is predicatl on the underlying lidlity of its principal...if the principal has
no liability, then liability cannobe imputed on the surety”)See also Nat'| Sur. Corp. v. U,S.
143 F.2d 831, 835 (5th Cir. 1944) (“suretynist liable unless the principal is'fid. & Guar.
Ins. Co. v. Blount63 So. 3d 453, 460 (Miss. 2011) (“The syieliability and obligation are the
same as the principal’s, and the surety is liable only if the principal is liald&t)e ex rel.

Brazeale v. Lewjs498 So. 2d 321, 324 (Miss. 1986) (priradipnad no liability, making surety
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free from liability as well)jrving v. Bankers’ Mortg. C9.151 So. 740, 743 (Miss. 1934) (“The
liability of the surety is measured by that of its principaligwton Cnty. v. Staex rel. Dukes v.
State ex rel. Jordaril33 So. 3d 805, 807 (Miss. 201no liability may beimputed to its surety
beyond that of its principal”).

Here, McKnight was found liable to C&l, asdicated by the judgment in C&I's favor in
the State Court Action. Since Mnight has satisfiedhe judgment, C&l may not recover that
amount again from Fidelity. This does nainclude the analysis, however. During oral
argument, C&I clarified that it is not now see§i damages from Fidelity that were paid by
McKnight in the State Court Actio Rather, C&I seeks, as actuimages, its attorney’s fees
from the State Court Action. C&I also seeks ittommey’s fees in the instant action as well as
punitive damages based on Fidelity’s alleged bad faith.

3. Attorney’s Fees

If the Bond provides for attoey’s fees, Fidelity maye liable for them despite
McKnight's satisfaction of th state court judgment. Cases cited by C&l support this
proposition. See Chain Elec. Co. v. Nat'l Fire Ins. Cblo. 2:03CV368, 2006 WL 2973044, at
*5 (S.D. Miss. Oct. 16, 2008)‘[a] surety’s liability is always meas&d by the express terms of
his covenant, which is contained in the obligas of his principal as defined in the main

contract and any applicab#tatute, and in the comidns of the bond’) (citingAlexander v. Fid.

7 As discussed below, the Bond contractualltharizes the recovergf attorney’s fees.Had McKnight not paid

the state court judgment, C&l, if sucséd in this action, would have beentitled to recover the judgment amount

from Fidelity under the Bond since the judgment arose from McKnight's failures to perform the Project’s
construction contract. The question arises then whétidelity may evade liability for punitive damages simply
because McKnight satisfied the judgmerAn analogous situatiowas presented iKaplan v. Harco National
Insurance Cq.716 So. 2d 673, 680 (Miss. Ct. App. 1998), where the court evaluated whether “the punitive damages
claim could support litigation once the actual damages have been compensated.” Answering the question
affirmatively, the court held that the punitive damages claim was not terminated by the insurer's payment of the
actual damages sought after suit against the insurer for actual and punitive damages was filed. Similarly, Fidelity
here cannot avoid exposure to purgtisamages merely because McKnightsfiad the judgment if its conduct

would otherwise subject it to the potential of a punitive damages award.
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& Cas. Co, 100 So. 2d 347, 349 (Miss. 1958ptpwell v. Clark118 So. 370, 372 (Miss. 1928)
(subcontractor had right to sue on bond “to theelfies and conditions of the bond,” and as bond
provided for attorney’s fees, to charge theirraity’s fees against bondFidelity argues though
that it is not liable to C&l for attorney’s feesemming from the State Court Action because it
was not a party to the contraoetween McKnight and C&l andttorney’s fees can only be
awarded in Mississippi when providém by statute ocontract, citingAsbury MS Gray-Daniels,
L.L.C. v. Daniels812 F. Supp. 2d 771, 784 (S.D. Miss. 201E)delity also argues that since
C&l did not comply with the Bond’s conditionsqmedent, Fidelity cannot be liable to C&l for
attorney’s fees associated with the instant actiat oral argument, Fidelity nonetheless stated
that Paragraph 6.2 of the Bond would obligate Figléb pay C&I’'s attorney’s fees, as “legal
costs,” if the requisitesf the Bond were met.

C&l, on the other hand, argues that it shouldabarded its attorney’s fees from both the
instant action and the Stateo@t Action. It contends thaParagraph 6.2 of the Bond was
triggered because C&I complied with the Bond&nditions precedent. Moreover, according to
C&l, a plain reading of Paragraph 6.2 permitsoitrecover attorney’s fees and expenses both
from the instant action and the legal proceedagginst McKnight. Alternatively, C&I argues
that Paragraph 6 is ambiguous and must be construed in its-favor.

It does not appear thaty Mississippi cases have dissed Paragraph 6 of an AIA A312

performance bond, much less Paragraph 6.2. plain reading of Paragraph 6 though

18 c&l argues that the first sentence of Paragraph 6, videgins “[a]fter the Owner hasrminated the Contractor’s

right to complete the Construction Contract, and if the Surety elects to act under Subparagraph 4.1, 4.2, and 4.3
above” only applies in the event that Fidelity acts on C&I's claim, and has no bearing here where Fidelity has denied
C&l's claim. C&l thus argues that the first sentence likely belongs in a different paragraph and dogsoset i
conditions on Fidelity’s liability for attorney’s fees. C&obntends that the rightful reading of Paragraph 6 would
change the “and” to “or,” and would then subject Fiddlityegal costs “resulting from the Contractor’s Defaailt,

those resulting from the actions or failure to act of the Surety under Paragraph 4.” C&I argues such is consistent
with the purpose of the Bond to ensure compensation for all consequential losses in the event of the contractor's
default, even where the suretgts on the obligee’s claim.
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unambiguously indicates that the Bond alloatsorney’s fees under Paragraph 6.2 only if
Fidelity acts in accordanaeith Paragraphs 4.1, 4.2, or 43yhich Fidelity didnot do. For this
reason, the Court finds that Paragraph 6.2, givdeli's denial of the claim, does not address
the instant #iorney’s fees questionSee Hankins v. Md. Cas. Co./Zurich Am. Ins., @61 So.

3d 645, 653 (Miss. 2012) (“If a contract is cleadainambiguous, then it must be interpreted as
written”; ambiguities do not exist “simply because parties disagree over the interpretation of
a policy.”); Blount 63 So. 3d at 461 (“Courts are bouncetdorce contract language as written
and give it its plainad ordinary meaning if is clear and unambiguous.”).

Although the parties focus their arguments on Paragraph 6.2, the Court finds that
Paragraph 5, on which neither party relies, canesasva basis for C&I's recovery of attorney’s
fees, assuming C&Il can show it either compliethwall of Paragraph 3’s conditions precedent or
that Fidelity waived them. [Pagraph 5 provides that if Filily proceeds in accordance with
Paragraph 4.4—specifically, if Fitky waives its right to perfornand denies liability, in whole
or part, and notifies C&l of the reasons for suldnial—C&I “shall be entitled to enforce any
remedy available to [it].” While it seemseite are no cases interping or applying this
particular provision of the A312 bond, “any reig& broadly implies no restriction on the
amount, type or nature of damages a bond obhggeseek. Thus, assuming C&I can prove the
damages it seeks as attorney’s fees were caused by a breach of the Bond by Fidelity, Paragraph 5
may entitle C&I to its attorney’s fees from bdtie State Court Action and the instant action.
Additionally, if C&Il succeeds on its bad faitlaim and is awarded punitive damages, it may
also be entitled to an award of attorney’s fe8ge Fulton v. Miss. Farm Bureau Cas. Ins.,Co.

105 So. 3d 284, 287 (Miss. 2012) (“[a] judge mayaedvattorney’s feesollaterally only if

19 paragraphs 4.1, 4.2 and 4.3 provide for the Surety to, respectively, arrange for the Contrachplete ¢he
construction contract, undertake completion of the construction contract itself, or arrange for another contractor to
complete the construction contract. Fidelity did none of these things.
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statutorily authorized, or if punitive damages al® awarded.”). Because C&l's eligibility for
attorney’s fees is tied to éhreconciliation of underlying fagal issues, summary judgment on
the issue of attorney’s fe@suld be inappropriate.
B. Bad Faith
1. Duty of Good Faith and Fair Dealing

Fidelity contends that it is entitled summary judgment on C&l's bad faith claim
because a surety does not owe a duty of good faith and fair dealing to its obligee. Pointing out
that the United States Supreme Court has held that suretyship is not insurance, Fidelity argues
that the few cases in Mississipiscussing bad faith as it reda to a constraion bond surety
treat the surety, without disssion, as an insurance compamy apply the insurance bad faith
standard. According to Fidelit since the Mississippi cases that have dealt with the issue of a
surety and bad faith have applied the insugastandard without disssion, the Court should
instead follow the decision by the Supreme Court of Tex&r@&at American Insurance Co. of
America v. North Austin Mucipal Utility District No. 1, 908 S.W.2d 415, 420 (Tex. 1995),
which held that that a surety cannot beblkafor bad faith based on a number of policy
considerations.

In response, C&Il argues that tli&reat Americandecision is neither controlling nor
persuasive in the instant case. CitiBgntinel Industrial Contracting Corp. v. Kimmins
Industrial Service CorpandMcQueen Contracting, Inc. v. Fidelity & Deposit Co. of Maryland
C&l argues that the Mississippi Supreme Coumtl ahe Fifth Circuit have held that bad faith
claims may be made againstcanstruction bond surety, and thaad faith claims against a

construction bond surety are trahtexactly the same as thoseamgt an insurance company.
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C&l also argues that Fidelity’s contention thasinot liable for punitive damages is an incorrect
statement of the law in the context of a bad faith claim.

The Court agrees with C&l. Ii&entinel,the Mississippi Summe Court made no
distinction between suretyship and insurancetoposes of a bad faithasin, and discussed the
insurance bad faith standard iaspplied to a suretyship spute. 743 So. 2d 954, 972 (Miss.
1999). InMcQueenthe Fifth Circuit also made no distimo between an insurer and surety for
purposes of a bad faith claim. 871 F.2d 32, 34 (5th Cir. 1989).

Thus, under Mississippi W@ as recognized irsentineland McQueen in appropriate
cases, a surety may be liable for punitive damagedor bad faith. Such has also been recently
recognized in the March 13, 2014, opinionJiBl CommunicationdNo. 3:13-cv-104, slip op. at
9, which also discussed the bad faith standasdit applies to construction bond sureties.
Although Fidelity urges this Coutd ignore such law in Mississipand the Fifth Circuit treating
an insurer and a surety the same for purposémaffaith claims, the Court declines to do so.
The Court finds that, under Mississippi lawdélity owes C&l a dutyof good faith and fair
dealing and may be helidble for its breach.

2. Breach of Duty - Bad Faith

Whether Fidelity is liable for bad faith asresult of breaching its duty of good faith and
fair dealing must next be examined. A bfaith claim is essentially a claim for punitive
damages. See, e.g.McQueen 871 F.2d at 34. “Mississippi law does not favor punitive
damages; they are considered an extraorgiramedy and are allowed with caution and within
narrow limits.” Warren v. Derivaux996 So. 2d 729, 738 (Miss. 2008) (quotldite & Cas.

Ins. Co. of Tenn. v. Bristqb29 So. 2d 620, 622 (Miss. 1998))n the context of a bad faith
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claim against an insurer @ surety, punitive damages amwarded based on the following
standard:

Once coverage is established, the esstipunitive damages should be submitted

to the jury if the trial court determinesaththere are jury issues with regard to

whether: (1) the insurer lacked an arigigabasis for denying the claims, and (2)

the insurer committed a willful or maiaus wrong, or acted with gross and

reckless disregard for the insured’s rights.

Sobley v. S. Natural Gas C@10 F.3d 561, 564 (5th Cir. 2000) (citiSgate Farm Mut. Auto.
Ins. Co. v. Grimes722 So. 2d 637, 641 (Miss. 199885ee alsdVicQueen871 F.2d at 34.

The Court must first determine which “reasdor’ denial given by Fidéy is relevant for
purposes of C&I's bad faith claim and the argudidsis denial analysis. Fidelity argues that it
was entitled to rely on McKnigistrights and defenses, and givine legitimate dispute between
McKnight and C&l, it had an guable basis for denying C&lI'slaim. C&l argues that, for
purposes of bad faith, Fidelity is bound by tleagon it gave to C&l in its denial letter and
cannot now, at the point of litigatiorgise new reasons for denial. eT@ourt agrees with C&l.

In Eichenseer v. Reserve Life Insurance, @odiscussing bad faith insurance claims, the
court found that “[a] court must look to the reasoninsurance company gives to an insured for
denying the claim; the issue is not the defense which the insurer settles on at trial to defend the
suit.” 682 F. Supp. 1355, 1372 (N.D. Miss. 1988} d, 881 F.2d 1355 (5th Cir. 198%)acated
on other grounds499 U.S. 914 (1991). The court noted “an insurer may be subject to punitive
damages for initially denying aatin without an arguable reason, eveih later decdes to pay.”

Id. InSobley v. Southern Natural Gas Cihe Fifth Circuit held that:

Under Mississippi law, an insurer may rely any exclusion in the policy to show

that no coverage existed, whether or not that exclusion was the stated basis for

denial. However, once coverage is bBthed, a court should evaluate whether

there was an arguable basis d@nial of coverage bageolely on the reasons for
denial of coverage given toghnsured by the insurance company.
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210 F.3d at 564 (5th Cir. 2000). The court found that the trial judge erred in considering
justifications for denial of coverage other thtnse contained in the insurer’s denial lettkt.
See alsoBankers Life and Cas. Co. v. Crensha#83 So. 2d 254, 271-73 (Miss. 1985)
(insurance company subjected itdelfpunitive damages by consistently assertingynip actual
trial, reason for denial thabastituted no arguable defense undliessissippi law; not until trial
began did insurer assert anatheason for denying claim).

Moreover, inJSI Communicationsa case involving a suretyhe surety denied the

obligee’s claim and, in its deni#dtter, stated that one of thheasons it was denying the claim

was that its principal had been released frofmlltg. No. 3:13-cv-104, slip op. at 9. The court
found that the surety “clearly had easonable basis for denying the claimd. at 9. Thus,
unlike here, there was no genuine issue of matéadlas to whether the surety acted in bad
faith. Id. (citing S. United Life Ins. Co. v. Cavet81 So. 2d 764, 769 (Miss. 1985)).

From a reading of these cases, it seems th@dronce coverage has been established, the
surety or insurer is bound by the reason it gifasdenial for purposes of a bad faith claim.
Here then, if the conditions predent are found to have been met, or not waived, Fidelity is
bound by the reason it gave its March 3, 2005, denial lettenamely, the Bond’s two-year
statute of limitations. To holdtherwise would allow sureties teny their obligee’s claims
based on reasons not founded in fact or law ated, lan litigation, arguehat they instead had
another legitimate reason for denial.

Given the authorities above, the Court finds thgenuine issue of maial fact exists as
to whether Fidelity had anguable basis for denying C&l’s ctaibased on the reason given in
its March 3, 2005, denial letter. As C&I argues, Fidelity’s denial was based on its assertion of a

two-year statute of limitations under Paragr&bf the Bond that was not recognized under
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Mississippi law?”® Based on Finley’s deposition, Fideliseems to have lied solely on
McKnight's counsel's suggestion that C&buwd no longer bring a claim on the Bond under
Mississippi law in reaching its dision to deny C&I’'s clainf' The Court notes that Fidelity
conceded by the time of its first summarydgment motion that théwo-year statute of
limitations did not apply. But in its denial lattesy C&I, Fidelity neither stated nor implied any
other basis for denial.

Fidelity was presumably on notice of otlmatential bases to deny the claim, including
the fact that C&l was withhding the retainage amount, s&n they were mentioned in
McKnight's counsel’s June 1, 2004 letter. Howe Fidelity only referenced the statute of
limitations as grounds for denial. Although Fidel#tggues that the legitimate dispute between
McKnight and C&l demonstrates that it had an arguable basis to deny the claim, Fidelity did not
give that as an excuse to deny the claing denied the claim well b&re such dispute was
adjudicated.

Further, Fidelity at no point before the iast litigation amended anodified its basis for
denying C&I’s bond claim to includearagraph 3 of the Bond. Fidglappears tdvave not even
mentioned any other provision of the Bondiluklay 11, 2005, only afteit received the letter
from C&I's counsel demanding that Fidelity pres=and not destroy ovéiiree pages of certain
types of evidence. Although the WAl letter also purported toserve Fidelity’s rights, denial

of C&I's claim had already been made. And,ilelthe May 11 letter mdions Paragraph 3.3 of

2 paragraph 9 of the Bond provides: “Apsoceeding, legal or equitable, undieis Bond may be instituted in any
court of competent jurisdiction in the location in which the work or part of the work is located and shall be instituted
within two years after Contractor default or within twears after the Surety refuses or fails to perform its
obligations under this Bond, whichever occurs first. If the provisions of this Paragraph are poithibited by

law, the minimum period of limitation available to sureties as a defense in the jurisdiction of the suit shall be
applicable.”

2L Finley testified that McKnight's counsel was the first to raise the statute of limitations issue before Fidelity denied
the claim. McKnight's counsel suggested that Fidelity could deny the claim based on the contractual limitations
period in the Bond, and that such would be enforceable under Mississippi law.
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the Bond, it does not state that Rmegoh 3.3 was ever g¢hbasis of its deniadf C&I's claim.
Finally, Fidelity’s contention at oral argument that its May 11 letter “reopened” the bond claim is
not convincing where, among othtaings, no decision on any sutieopened claim” was ever
made by Fidelity.

Thus, whether Fidelity had an arguable bésideny the claim and whether such denial
and other conduct amount to bad faith sufficientdemonstrate that acted with gross and
reckless disregard for C&I's rights, committed a willful or malicious wrongee Sobley210
F.3d at 564, are issues mosoperly reserved for trial. Sumary judgment on C&lI's bad faith
claim therefore should be denied.

v
Conclusion

For the reasons above, the Court finds Ehdelity’s motion for summary judgment [86]
should be denied.
SO ORDERED, this 22nd day of July, 2014.

/s/ Debra M. Brown
UNITED STATES DISTRICT JUDGE
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