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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
EASTERN DIVISION

THE ESTATE OF JOSEPH ROBERT
LAFARGE, BY AND THROUGH ANGELA
BLIZZARD, ADMINISTRATRIX PLAINTIFF

V. CIVIL ACTION NO. 1:08CV185
KEITH KYKER, M.D.; BARRY BERTOLET,

M.D.; and CARDIOLOGY ASSOCIATES OF NORTH
MISSISSIPPI, P.A. DEFENDANTS

MEMORANDUM OPINION

On July 25, 2008, Plaintiff Angela Blizazhr as the personal representative and
conservator of Bobby J. LaFarge, filed a medimalpractice claim against Defendants Keith
Kyker, M.D. and Cardiology Associates of North Mississippi. LaFarge was admitted to North
Mississippi Medical Ceetr (‘NMMC”) on May 31, 2006, wherbe suffered a cerebrovascular
incident on June 4, 2006. Blizzard contends Befendants breached the standard of care with
respect to the treatment of LaFarge, resultingninncreased risk of a thromboembolic event and
causing the cerebrovasculacident on June 4, 2006.

A trial was held in May 2011 ,na the jury rendered a verdlitnding for the Defendants.
Specifically, the jury found that (1) the Defentadid not commit medicategligence, as the
applicable standards of care were met, and(2Kyker obtained appropriate informed consent
with respect to the flutter ablation procedurefgened on LaFarge. Before the Court now is
Plaintiff's Motion for Judgment aa Matter of Law, or, In the Alternative, for a New Trial [175].

Also before the Court is Defendants’ Motion fainctions, Attorneys’ Fees, Costs and Expenses

Dockets.Justia.com


http://dockets.justia.com/docket/mississippi/msndce/1:2008cv00185/28036/
http://docs.justia.com/cases/federal/district-courts/mississippi/msndce/1:2008cv00185/28036/200/
http://dockets.justia.com/

Against Plaintiff's Counsel [194]After reviewing the motions, sponses, rules, and authorities,
the Court finds as follows:

LEGAL STANDARD

A. Judgment as a Matter of Law

Rule 50 of the Federal Rules of Civil Pealtire sets forth thetandard for granting
judgment as a matter of law:

If a party has been fully heard on an issue during a jury trial and the court finds
that a reasonable jury would not haviegally sufficient evidentiary basis to find

for the party on that issue, the court mgy) resolve the issue against the party;
and (B) grant a motion for judgment asnatter of law against the party on a
claim or defense that, under the contrglilaw, can be maintained or defeated
only with a favorable findingn that issue . . . In ling on a renewed motion, the
court may: (1) allow judgment on the verdid the jury returned a verdict; (2)
order a new trial; or (3) direct egtof judgment as a matter of law.

FeD. R.Civ. P. 50(a)(1), (b).
In applying this standard, the court must ¢des all of the evidence in the light most
favorable to the nonmovant, dragimll reasonable fagél inferences in that party’s favor, and

leave credibility determinations and the weighing of evidence to the_jury. McCrary v. El Paso

Energy Holdings, In¢ 209 F. Supp. 2d 649, 651 (N.D. Mi2002) (citing_ Reeves v. Sanderson

Plumbing Prods., Inc530 U.S. 133, 149-50, 120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000)). The

court should grant a motion farggment as a matter of law only &rh“the facts and inferences
point so strongly and overwhelmingly in favor[tdfe moving] party that the court believes that

reasonable [jurors] could not arrive at@ntrary verdict.” Boeing Co. v. Shipma#il1 F.2d 365,

374 (5th Cir. 1969).
In considering a Rule 50(b) motion for judgnt as a matter of law following a jury

verdict, the court must be “egpally deferential” to the jry’s findings. Brown v. Bryan Cnty

219 F.3d 450, 456 (5th Cir. 2000). The Fifth Citsuistandard for evahting a Rule 50(b)



motion for judgment as a matter of law following ayjwerdict is whether “the state of proof is
such that reasonable and impartial minds coalth the conclusion thary expressed in its

verdict.” Am. Home Assur. Co. v. United Space Allian8&8 F.3d 482, 487 (5th Cir. 2004). A

jury verdict must stand unlessetie is lack of substantial ewdce, viewed in the light most
favorable to the successful party, to support the jury’s factual findings, or the legal conclusions
implied from the jury’s verdict cannot, law, be supported by those findings. Id.
B. New Trial

The Federal Rules of Civil Procedure pernaittrial court to grant a new trial based on
that court’s appraisal of the fairness of thel tailad the reliability of the jury’s verdict.Bb. R.
Civ. P. 59. The rule does not specify what grouaisnecessary to support such a decision, but
states only that the action may tagen “after a jury trial, for any reason for which a new trial
has heretofore been gtad in an action at law in federal courtéd-R. Civ. P. 59(a)(1)(A);,_see

also Smith v. Transworld Drilling Co 773 F.2d 610, 613 (5th Cir. 1985). A new trial may be

granted, for example, if the district court finds that the verdict is against the weight of the
evidence, the damages awarded are excessigetrith was unfair, omprejudicial error was

committed in the course of the trial. Seeg, Eyre v. McDonough Power Equip., In@55 F.2d

416, 420-21 (5th Cir. 1985); Westbrook v. Gen. Tire and Rubber7Gd F.2d 1233, 1241 (5th

Cir. 1985);_Carson v. Polley89 F.2d 562, 570-71 (5th Cir. 1982); Martinez v. Food City, Inc

658 F.2d 369, 372-74 (5th Cir. 1981); Conway’hem. Leaman Tank Lines, In610 F.2d 360,

363 (5th Cir. 1980).



ANALYSIS AND DISCUSSION

A. Leqally Sufficient Expert Testimony

Plaintiff begins by assertinthat, during trial, there was no legally sufficient expert
testimony to support a defense verdict. Plaialitiges several reasons to support her contention
that the expert testimony was legally insufficiént.

Failure to Comply with Federal Rule of Evidence 702

Plaintiff begins by alleging that Dr. Kykerwstimony on direct did not comply with
Rule 702. Defendants counter amskert that not only did KykKe testimony comply with all
applicable evidentiary rules, but Plaintiff hasawaived any such challenge to the testimony
under Rule 702. The Court agreegh Defendants and finds that there was legally sufficient
expert testimony to suppaa defense verdict.

At the outset, the Court notes that many of Plaintiff’'s arguments appear to, in actuality,
be belated attempts to challenge the admissilafilpefendants’ experts’ opinions under Federal

Rule of Evidence 702 and DaubertMerrell Dow Pharms., Inc509 U.S. 579, 113 S. Ct. 2786,

125 L. Ed. 2d 469 (1993), rather thamallenges, as Plaintiff comés, to the sufficiency of the
evidence. As Defendants point out, Plaintifever once objected to the admissibility of
Defendants’ experts’ testimony; thus, any siighe objection “has been forfeited.” SEC v.

Snyder 292 F. App’x 391, 400 n.1 (5th C2008) (citing_Foradori v. Harri$%23 F.3d 477, 508

(5th Cir. 2008)). Nevertheless, as the Fifth Circuit noted in Snydeorder to determine
whether there is legally sufficient evidence tomap a jury verdict, theourt looks “to the basis
of the expert’'s opinion, andot the bare opinion alone.” 2% App’x at 400 n.1 (internal
citations omitted). But, “review of expert tesbny for sufficiency of the evidence is not as

rigorous as it would be under a properly presepredienge to the admissibility of the testimony

! Given the interrelatedness, some of Piffistcontentions are discussed in tandem.
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under Daubert.” Id(citing In re Joint E& S. Dist. Asbestos Litig.52 F.3d 1124, 1132-33 (2d

Cir. 1995))

It is important to note frm the beginning that Plaintifiever once makes an argument
that Dr. Kyker was not qualified under FederaleRaf Evidence 702. In fact, Dr. Kyker was
tendered and accepted by the Court (and the Plaintiff) as an expert on the standard of care
applicable to an electrophysiolagin the care and treatment gbaient such as LaFarge in May
and June of 2006. Instead, Pldinéisserts that Dr. Kyker did néidentify” or “explain” what
the standard of care was as it applied to kg&aYet, Dr. Kyker — on multiple occasions —
addressed the standard of care as it appliechgher Dr. Kyker was required to anticoagulate

LaFarge both before and/otexf the ablation procedure.

2 Plaintiff also alleges thddr. Kyker, under Rule 702, wasquiredto rely on literature
(i.e., independent journals, treatss or studies) to support his oins. However, as the Fifth
Circuit noted in its analysisf Kumho Tire Co. v. Carmichaeb26 U.S. 137, 119 S. Ct. 1167,
143 L. Ed. 2d 238 (1999),
[l]t is appropriate for the trial court to nsider factors other than those listed in
Daubert to evaluate the reliability dfie expert's testimonyin this case, the
expert’'s testimony is based mainly on his personal observations, professional
experience, education and treig. The trial courttherefore, must probe into the
reliability of these bases when determining whether the testimony should be
admitted. The Advisory Committee notes to Rule 702 specifically contemplate
this approach:

Nothing in this amendment is imged to suggest that experience
alone-or experience in conjunctiomith other knowledge, skill,
training or education-may nqirovide sufficient foundation for
expert testimony. To the contratpne text of Rule 702 expressly
contemplates that an expert may be qualified on the basis of
experience. ED. R.EvID. 702 advisory committee’s note.

Likewise, in_ Kumho Tirethe Court explained that “no one denies
that an expert might draw a cdasion from a set of observations
based on extensive and specialieagherience.” Kumho Tire Cp.
526 U.S. at 156, 119 S. Ct. 1167.

Pipiton v. Biomatrix, Ing. 288 F.3d 239 (5th Cir. 2002). To any extent Plaintiff makes this
argument as to defense experts other thaiZiker, the same rationale is applicable.
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Dr. Kyker began by asserting that his recaenading an atrial flutter ablation for LaFarge
met the standard of care. He explained ltgéa symptoms, testifying that “when you have
heart failure, weakness of the heart, blockedries, you're 72-years-old, diabetes, and your
heart rate goes that fastefi, 170 beats per minute], you castand it, not for any length of
time.” Dr. Kyker then proceeded address Plaintiff's arguments concerning anticoagulation. Dr.
Kyker first addressed whether anticoagulatiors wequired prior to thablation procedure. Dr.
Kyker testified that withholding d@ilcoagulation met the standaodl care, and he explained as
follows:

When you have a patient whoas sick as Mr. LaFarge, igou’ve got to help him.

You've got to help him and you've gad help him that day. He's Class IV

congestive heart failure. Thatlse worst class there i;y@&to delay that would be

risking him dying.

You know, you don’'t know what is going happen, but you know that in the

week prior, he’s gone downhill in a hurrYou've got him tell you that. You've

got his complaints. You've got the tedtsat are showing his heart rate going

down, and now you’ve got the reason for tfat send him out for 3 weeks in that

condition is noappropriate.

Dr. Kyker further addressed theastlard of care as it appliéd anticoagulation following the
ablation procedure. Dr. Kykerdtfied that a uringisis obtained oMay 31, 2006, confirmed
that LaFarge had blood in higine. Further, Dr. Kyker con#ed a urologist who confirmed
LaFarge’s bleeding. Due to this, Dr. Kykertiftsd that he could not continue LaFarge on
Coumadin, as Coumadin is a “contraindieat for an actively bleeding patient.

At trial, and in response to many of Dediants’ experts’ contentions, Plaintiff read
medical practice guidelines into the recofdhese guidelines are published by the American
College of Cardiology and the American Hed&s$sociation. Plaintiff contends that these

guidelines set forth the appdible standards of care and €aily required Dr. Kyker to

anticoagulate Bobby before and aftee ablation proaure.” Yet, as Defendants point out, the



guidelines are indeed just “guides.” Plaintiff's expert, Dr Friedlander, acknowledged this
during his trial testimony:

Q: The standard of care is not a siniglbow the yellow brick road path. It's
not a — it's not a guideline that you camn to and say, this is what | do
here. You've got to exercise medical judgment.

A: That'scorrect.

Q: It's not just as easy as goingadACC Guidelines 2001, page 57, here we
go. Certainly those are givea aid you in caring fothe patient, but that's
not a recipe or cookbook &show to teat a patient?

A: That is correct.

Q: And you would agree with that?

A: Absolutely. That's what physicians V&to do. They have to piece all of
those information together.

Plaintiff contends that Dr. Kyker failed tolfow the guidelines, thus breaching the applicable
standard of care. Yet, in regards to ardamalation prior to theablation procedure, Dr.
Friedlander testified that the guidelines conteateh situation in which such a procedure would
be performed without thapeutic anticoagulation:

Q: You would agree thatnder the guidelines that have been addressed, there
are occasions in which it is appropeido proceed with a procedure such
as an atrial flutter ablation in tleddsence of therapeutic anticoagulation?

A: There are. Yes. | would actually like amend that and say that | think that

there actually are times when interiranon a rhythm can be an emergent

issue and you should do so. A fluttetadion, it's tough to actually come
up with an emergent reason to datttkind of intervention, but it's
possible —

Yes,sir.

So, | would say yes.

And if | use the term emergentapologize — | don’t — | did not mean to

do that. What I'm asking you, Dr. Friediider, is that under the guidelines

there are times that a physician sashDr. Kyker and Dr. Bertolet may
exercise their medical judgment toopeed with a procedure regarding an
arrhythmia in the absee of anticoagulation.

A: | suppose that would be true, yes.

Q: Yes, sir. The guidelines speak to that?

A: Yes.

Q >0

Further, Dr. Kyker testified that his perfornt@nof the ablation procedure in the absence of

anticoagulation actually complied withe guidelines, as the guided#s note that anticoagulation



is not required when the patient has been in an abnormal heart rhythm less than 48 hours.
Defendants’ expert, Dr. Bertolgteiterated this point during cross-examination:
Q: Cardioversion, electrical, chemical or by ablation, thus should be
considered only if the patient is tamwagulated, INR equals 2 to 3, the
arrhythmia is less than 48 hours duration, or transesophageal
echocardiography shows atrial doDid | read that correctly?
A: You did. And because this arrhytiranwas less than 48 hours, we fell
within those guidelines you just read.
Similarly, Dr. Kerlan also tedted that under the guidelineshe ablation procedure in the

absence of anticoagtilan was appropriate.
The same is true for anticoagulation postgedure. As for anticoagulation after the

ablation procedure was performed, it is importanpemt out what was not disputed at trial.

? Plaintiff asserts that “DiBertolet was qualified to opirtat he appropriately referred

Bobby to Dr. Kykerbut that was all.” (Emphasis added). However, Defendants tendered and
the Court accepted, without objection from theimiff, Dr. Bertolet as an expert on the
following:

We would tender Dr. Béolet as an expert in ¢hfield of interventional and

general cardiology as one knowledgeablarad familiar with the standard of care

in performing heart catheterizations, inahglthe calculation of ejection fractions

for patients undergoing a heart cathetian, interpreting an EKG, and the

diagnosis, care and treatment of patienth @bnormal or irregular heart rhythms,

and the diagnosis, care aimdatment of patients wittongestive heart failure.

Plaintiff also generally statesatthe “fallacy of Dr. Bertolet'sjection fraction opinions were
exposed by the learned treatidérial Fibrillation: Mechanisms and Management.” Yet, Dr.
Bertolet addressed both Plaffis arguments and the treatise in question during his trial
testimony:

Q: And then next we've got this bodRtrial Fibrillation: Mechanisms and
Management) by these different autholou talk a lot about ejection
fraction. The authors of this particulauthoritative tretise say that the
use of an ejection fraction or framtial shortening NAF is probably best
avoided. Did | read that correctly?

A: Yes, sir. And again, for this patierite did not have atrial fibrillation — at
the time that we were doing this, he was in — I'm not quite sure what
rhythm he was when we did the vectilogram — both aial flutter or
atrial — or sinus rhythmThat is regular rhythmThe thing with atrial
fibrillation is that the heart rate isregular and chaotic, and because of
that, that's why you can’t calculatee ejection fraction. So, that would
not apply to this individual.



First, it was undisputed that, in most situaticagatient should receiverde to four weeks of
anticoagulation after an alilan. It was also undisped that Dr. Kyker indct issued an order for
LaFarge to resume his Coumadin after thetetigorocedure. What was disputed, however, is
whether Dr. Kyker's decision to subsequentigld LaFarge’s Coumadin met the relevant
standard of care. As noted above, Dr. Kyketified that he made a rdeal judgment to hold
Coumadin in light of LaFarge’s active genitowann bleeding. Dr. Kyker alstestified that this
decision met the standard of car®r. Kyker, Dr. Friedlanderand Dr. Kerlan all provided
testimony stating that giving Cowdin to an actively bleeding fent is contraindicated. Dr.
Friedlander conceded that hedhao factual basis to dispuf@r. Kyker’'s testimony that he
observed significant bleeding in LaFarge’s cahditag, and Dr. Kerlan supported Dr. Kyker’'s
testimony that to hold the Coumadin following #i@ation met the standard of care. Given all
of this, and after thoroughly reviewing the eetyr of all trial transgpts and notes taken
contemporaneous therewith, the Court finds thate was legally sufficient and reliable expert
testimony presented in this case.
Dr. Kyker’'s Knowledge of the Standard of Care

Plaintiff asserts that Dr. Kyker was not fiéiar with the standard of care applicable in
this case. This argument is unfouddBr. Kyker testified as follows:

Q: Dr. Kyker, based upon youbackground, your training and your
experience, are you familiar witlthat degree of reasonable care,
competence, prudence, skill and diligence practiced by minimally
gualified electrophysiologistpracticing in the United States in May and
June 2006 and providing care and tneent to patients such as Mr.
LaFarge?

Yes sir, | am.
Are you familiar with the standard of care applicable to you, Dr. Kyker

and the diagnosis, caamd treatment of irgular heart rhythms?
Yes sir, | am.

Qo =



Q

ox QOPF

A:

Are you familiar with that standardf care for the indications for the
performance of an atrial flutteablation such was performed on Mr.
LaFarge on May 31, 20067

Yessir.

Are you familiar Dr. Kyker with that standard of care for obtaining
informed consent for adtter ablation procedure?

Yes sir, | am.

Are you likewise familiar, Dr. Kyker, ith the standard of care for making
— in making medical judgmentsegarding the indications and
contraindications for theise of anticoagulants glu as Coumadin in a
patient like Mr. LaFarg in May and June 2006?

Yes,sir.

Plaintiff's argument mainly cears around questioning stemmingrr cross-examination of Dr.

Kyker, wherein Dr. Kyker at one point refedreo standard of caras a “legal term.”

Interestingly, when stating such, Dr. Kyker wad even being questioned about his actions in

this case; instead, he was questioned at lengtbecoing the standard of care applicable to one

of his partners, Roger Williams, M.D., regarding an order that Dr. Williams issued for LaFarge.

Dr. Kyker testified as follows:

Q:
A:

2O

Qo =

Are you agreeing that Hailure to do so (ordemore medication for Mr.
LaFarge) breached the standard of care?

Mr. Thomas, that's a legal terthat we — | frankly don't sit around and
consider a lot as far as one indival note. I'll confess that | — this
conversation is very difficult, lmause you're using terms that Dr.
Williams and | don’t talk about on an individual patient. | will
acknowledge to you, for the sake oisticonversation and testimony, that
based upon the limited note and timormation you provided me, he
needed some more help at that time.

Do you understand what the term “standard of care” means?

Yes. But I've never had anybody focus it on one minute at 5:00 a.m. — I've
just — the standard of care regaglineatment, I've never had it focused
the way you're focusing. | think MrLaFarge needed more medication
based on that note.

Dr. Kyker didn’t you testify thismorning about whether your acts in
treating Mr. LaFarge complied with the standard of care? Didn’t you give
quite a few opinions on that?

Yes,sir.

And now you're telling this juryhat you don’t know what standard of
care means because it's a legal term?
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A: No, I'm not saying that all. I'm not saying thaat all. You're asking me
about one nurse’s note that | wasinivolved in. | didn’t participate in
that conversation. And you're tryinig make me say that my partner did
something wrong, and | wasn't involved that particular conversation.
You know, | would love for you to talk to Dr. Williams about that.

Q: Dr. Kyker, two minuteago, didn’t you testify in th courtroom that the

standard of care was a legal termattyou didn’t know what it meant?
No, | didn’t say that.
(Emphasis added). Upon viewingettestimony in its entety, there is no evidence anywhere in
the record that Dr. Kyker did n&how — or testied that he did not know the standard of care
applicable to his actions in the treatment of LaFarge. Plaintiff's arguments are thus not well
taken.
Dr. Kerlan’s Expert Opinions and Testimony

Plaintiff next makes several argumentmnecerning the trial testimony of Dr. Kerlan,
Defendants’ expert witness. First, Plaintiffeges that defense counsel improperly drafted Dr.
Kerlan’s expert report. Plaintiff asserts titat Kerlan admitted on cross-examination that Dr.
Kyker’s attorney wrote Isi report and merely faxed it tonmito sign. Thus, Plaintiff avers that
Dr. Kerlan’s opinions sbuld be disqualified.

Under Federal Rule of 26, once it has beenrdeted that an expert witness will testify
within the meaning of Rule 26(a)(2)(B), thepert must submit a written report prepared and
signed by the witness thabntains the follows:

a complete statement of all opinionskie expressed and the basis and reasons

therefore; the data or other information considered by the witness in forming the

opinions; any exhibits to be used as a summary stipport for the opinions; the
gualifications of the witness, includingliat of all publicatons authored by the

witness within the preceding ten years ttompensation to be paid for the study

and testimony; and a listing of any otlwarses in which the witness has testified

as an expert at trial or by depait within the preceding four years.

FeD. R. Civ. Pro. 26(a)(2)(B) (emphasis added). In contiplg the written report, Rule 26(a)(2)

contemplates that counsel may/will provide tlxpest with some assistance. In fact, the 1993
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Committee Note states that “Rule 26(a)(3)(Boes not preclude counsel from providing
assistance to experts in preparing the repens, indeed, with experts such as automobile
mechanics, this assistance may be needed. Neless, the report, which is intended to set forth
the substance of the direct exaation, should be written in@anner that reflects the testimony
to be given by the witness.’EB. R.Civ. P. 26 Committee Note (1993).

Several courts have addressed the permessailount of attorney involvement in drafting
an expert report. These courts conclude thddras as the substance of the opinions is from the

expert, the attorney’s involvemein the written expression of those opinions does not make

them inadmissible. In_Manning v. Crocket999 WL 342715, at *3 (N.D. Ill. May 18, 1999),
the court denied a motion to strike an exased on the argument theg did not prepare the
majority of his report himself. The court’'s appch recognized that “sanattorney involvement
in the preparation of an expert report ismpsible” as long as the expert “substantially
participate[s] in the mparation of his reporf."The court summarized its approach by stating
that “the assistance of counsel contempldgdRule 26(a)(2)(B) is not synonymous with ghost-

writing.” 1d.; seealsoTrigon Ins. Co. v. United State204 F.R.D. 277, 293 (E.D. Va. 2001).

“Preparing the expert’s apion from whole cloth anthen asking the expert gign it if he or she
wishes to adopt it conflicts with Rule 26(a)(R)’'s requirement that the expert ‘prepare’ the
report. Preparation implies invanent other than perusing a report drafted by someone else and

signing one’s name at the bottom to signify agreement."Altbwing an expert to sign a report

* SeealsoBekaert Corp. v. City of Dyersburg56 F.R.D. 573, 578 (W.D. Tenn. 2009)
(“Thus, it is customary for an attorney to aidtlre preparation of an expeeport, since expert
witnesses are likely to preoccupyethselves with their field of expertise, and . . . counsel may
need to assist them in preparing a report doaplies with the rulesas they may have little
appreciation or none whatsoever Rule 26 and its exacting regements.”) (internal quotations
omitted); In re Jackson Nat. fei Ins. Co. Premium Litigatigr2000 WL 33654070, *1 (W.D.
Mich. Feb.8, 2000) (holding that ap@t is not prepared by an expert when it fails to contain a
single statement of expert opinion drafted from the experts own words).
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drafted entirely by counsel withbprior substantive input from aexpert would read the word
‘prepared’ completely out of the rule.” IThe party seeking to striken expert’s testimony has

the burden of proving that thep@rt was “ghost-written.” Long Ten Capital Holdings v. United

States 2003 WL 21269586, at *4 (D. Conn. May 6, 2003); Trigso4 F.R.D. at 295.

Here, Plaintiffs arguments concernirtbe alleged improper assistance by defense
counsel in preparing Dr. Kerlanteport stem from Dr. Kerlantstimony on cross-examination.
Such testimony, in pertinent part, reads as follows:

Did you write that report.

| did.

You wrote your report —

No, | didn’t personally write it.

-- in this case

Who wrote it?

My attorney.

Your attorney wrote your pert and then sent it to you?

Right.

And you signed it?

No, no, no, no. Actually, we amendedWe reviewed it very carefully
together for several hours and then submitted it.

But he wrote it?

No, | provided the text. He provided an amended Mg reviewed it
together, and then he submitted the final document.

>0 POPOZQOPORO

(Emphasis added). Given the entirety of Berlan’s testimony, the Court cannot hold that
counsel’'s participation so exceeded the bountidegitimate assistancas to negate the
possibility that the expert aclly prepared his own reportThus, the Court sees no basis for
concluding that Dr. Kerlan didot substantially participate the preparation of his repadtt.

Second, Plaintiff alleges that cross-examination of Dr. Kerlan revealed that he was not
familiar with the medical records at issue in the case. Plaintiff contends that “Dr. Kerlan refused

to accept facts established by tmedical records, such aattiBobby was experiencing atrial

® Given the Court’s holding, the Court nemdt, at this point, address Defendants’
arguments concerning Uniform Local Rule 26(a)(2)(A).
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fibrillation at the time of the stroke.” Dr. Kam testified that he was provided with all the
pertinent records in order to allow him tonder his opinions. And,antrary to Plaintiff’s
assertions, Dr. Kerlan was both familiar with tteezords and explicitly testified that he was
“willing to accept that [LaFarge] was in atriabfillation [at the time of the stroke] based on the
cardiology note.” Dr. Kerlan corstently referenced the mediagacords and based his opinions
concerning the standard of care on those vecpnds. Thus, Plaintiffs arguments are to no
avail.

Similarly, Plaintiff makes adtbnal arguments concerning thediability of Dr. Kerlan’s
opinions. These arguments are essentially the sagwenents Plaintiff made in regards to Dr.
Kyker’'s opinions, and Plaintiffarguments here fail for similaeasons as discussed above. Dr.
Kerlan was accepted by the Cowrithout objection from Riintiff, as an expert in the field of
electrophysiology based upon his kgound, training, and experiencBr. Kerlan testified that,
based upon his review of the medical records Kpker correctly diagnosed LaFarge with atrial
flutter with variable block on Ma30, 2006; LaFarge was in sindg/thm at the time of his heart
catheterization; and Dr. Kyker properly exsed his medical judgment in recommending an
atrial flutter ablation on May 31, P6. Dr. Kerlan further testifiethat, based on his experience
and a review of the medical records, Dr. Kyleppropriately held LaFarge’s Coumadin and
obtained a urology consult. R provides no support for the Court to conclude that Dr.
Kerlan’s opinions were unreliable.

B. Jury’s Verdict on Informed Consent

Plaintiff contends that “a me trial is also warranted deause the jury’s verdict on

informed consent evidenced flawed deliberations.” Plaintiff avers that, based on the evidence,
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the jury could not find that DKyker actually obtained informezbnsent from Angela Blizzaf4d.
The Court disagrees.

“The doctrine of informed consent represents the application to medical practice of
principles of tort law. Thus, wn a lack of informed conserst claimed, the plaintiff has the
burden to prove by a preponderance each elemahegirima facie caseluty, breach of duty,

proximate causation, and injury.” Palmer v. BiloxidReMed. Citr., Inc, 564 So.2d 1346, 1363

(Miss. 1990). Regarding duty, the Mississippupreme Court has stated that “[wlhen a
physician-patient relationship exists, the physioares the patient a duty to inform and obtain
consent with regard to the proposed treatment.”Bdt “no doctor could comply with a

requirement to disclose every possible risk to every procedure.” Whittington v. M¥p$5o0.

2d 1261, 1266 (Miss. 2005). Theregothe physician must disclosaly “material known risks.”

Jamison v. Kilgore903 So. 2d 45, 48-49 (Miss. 2005) (quoting Reikes v. Matiii So. 2d

385, 392 (Miss. 1985) (emphasis added)). A “knawsk” is one “which would be known to a
careful, skillful, diligent and prudent practitioner or specialist. . . .” Jami808 So. 2d at 49

(quoting Reikes471 So. 2d at 392 n.3). “©a the known risks are enuratad, they can then be

evaluated as to which are material.” Jamjse®d3 So.2d at 50. “[T]he physician may not be
required to inform the patient of uxmected or immaterial risks.” Palmeés64 So. 2d at 1364.
“Among the many factors which could weigh tite question of materiality are frequency of
occurrence, potential severity danger associated with the riskdahe cost and availability of
an alternative procedur@hese factors cannot be established absent expert testimdhy.

Whittington, 905 So. 2d at 1266 (emphaadded). “If a known risk ifound to be material,” and

® As background information, since LaFarge had received conscious sedation on May
31, 2006, Dr. Kyker was required to obtain infornmuhsent through a relative. As such, Dr.
Kyker contacted Angela Blizzatd obtain such consent.
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was not disclosed to the patient, then “the quesiiccausation must . . . be addressed.” Jamison
903 So. 2d at 50 (emphasis added).

As noted, “material known risksiust be disclosed. Jamisof03 So. 2d at 48-49
(quoting Reikes471 So. 2d at 392). A “known” risk is otteat is “known to a careful, skillful,
diligent and prudent practitioner. . ._.” Jamis®03 So. 2d at 49 (quoting Reikd¥1 So. 2d at
392 n.3). {M]ateriality” must be established by expert testimony Whittington 905 So. 2d at
1266. Only after it is established that the rislsatie is a “material knownsk” does the analysis
proceed to the causation inquiny whether “a reasonable patiembuld have withheld consent
had she been properly informed. . . .” Paln®4 So. 2d at 1364; saksoJamison903 So. 2d at
50.

As to causation, the plaintiff istifurther establish that “theeatment was the proximate
cause of the worsened cotain (i.e., injury).” Palmer 564 So. 2d at 1364. Specifically,
regarding causation, the Mississiupreme Court has held ththere are two subelements:

[flirst, the plaintiff must show thaa reasonable patientowld have withheld

consent had she been properly informethefrisks, alternatives, and so fdrth .

And second, the plaintiff must show thiaé treatment was thgroximate cause of

the worsened condition (i.e., injury). Thet the plaintiff mst show that she

would not have been injured had the aympiate standard of care been exercised.

Generally, proof of the latter sub-elent requires expert testimony that the

defendant’s conduct—not the patient's ara illness or ijury—led to the

worsened condition.

Palmer 564 So. 2d at 1364 (internal citation omitted).
To being with, the Court noteélsat Plaintiff presented no expert testimony establishing or

suggesting that Dr. Kyker failed toeet the standard of careabtaining informed consent for

LaFarge’s ablation procedure. S@enn v. Yager58 So. 3d 1171 (Miss. 2011). Dr. Friedlander,

’ This is an “objective test” centered upon “whier or not a reasonably prudent patient,
fully advised of the material known risks, wduhave consented to the suggested treatment.”
Jamison 903 So. 2d at 48—49 (quoting Reikdg1 So. 2d at 392).
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Plaintiff’'s expert, conceded th&e could not address the corsation regarding consent that
occurred between Dr. Kykemd Angela Blizzard. Specificgl]l on cross-examination, when
asked about Dr. Kyker’'s entry dhe electrophysiology report when he stated that informed
consent had been obtained, DrieBtander testified as follows:

Q: . ...l asked you at line 4 of tdeposition that we looked at Dr. Kyker’'s

EP study and he confirmed in the EP that he obtained Dr. Blizzard’s
informed consent, didn’'t he?

A: That's what he said, yes.

Q: And | asked you if you had any facltimasis to dispute that, and you told
me what?

A: | told you no, | do not.

Q: Yes, sir. Let’s look at the lasfuestion. Would you agree with me, Dr.
Friedlander, that having no factual/idence to speak to the issue of
informed consent you are not and woulat — let’'s go to the next page —
be critical at trial of this case onethssue of informed consent? And what
did you tell me?

A: | said yes.

Thus, Plaintiff presentedo expert testimony to the jury thalleged a breach in the standard of
care for informed consent in the present case.

However, Plaintiff asserts that Dr. Kykemaitted that he did not inform Angela Blizzard
of the material risks related to the ablation procedure, including the risk of stroke. The trial
testimony does not establish Plaintiff’'s athiése unsupported contentions. First, Dr. Kyker
testified that he met the standarccafe as it relates to informed consent:

Q: Did you, Dr. Kyker, meet the standasticare in obtaining Dr. Blizzard’s

informed consent for the atrifiltter ablation procedure?

A: Yes, sir. | did.

Second, Dr. Kyker specifically téfed that he informed Blizzaraf the risk of stroke. To
counter this argument, Plaintiffsserts that Dr. Kyker was obligated to inform Blizzard of an

alleged “heightened” risk of a stroke. As notgabve, Plaintiff presented no expert testimony

establishing that the standard of care compdllecKyker to reveal suchn alleged heightened
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risk? Instead, what was established at trial &t tAr. Kyker needed to inform Blizzard of the
risk of stroke. After hearing the evidence, fjney found that Dr. Kyker did indeed inform
Blizzard of such risks ahdid not breach the appéble standard of care.

C. Jury Instruction Number P-9

Plaintiff next asserts that the Court erén not giving Plaintiff's proposed jury
instruction “P-9.” Through thigstruction, Plaintiff requested thl@&ourt to instruct the jury that
the greater the danger, the grediter care that must be exercisddrst, Plaintiff’'s expert never
once testified that Dr. ¥ker had any type of increased oldigened duty in his treatment of
LaFarge. Second, the only Mississippi authority flaintiff cited for the proposition that this
instruction should have beervgh involved an action against a railroad for wrong death brought
by a widow on behalf of her husband who sustaiatal injuries when héell from a platform

on which he was working while making réysato the railroad’s coal shute. Sde Central R.R.

Co. v. Coussens77 So. 2d 818 (Miss. 1955). Theseawas brought under the Federal

Employers’ Liability Act. 1d° Third, the Court madelear during itgury instructon conference

that it was not giving the proposed instroatibecause: (a) the negligence and reasonable man
standard was addressedaither instructions, (bthe jury was already ingtcted on the dangers
and risks concerning the treatment of LaFaeyel (c) the Court already specifically instructed

the jury of the Plaintiff's case, the failuresdaamissions asserted, amdhat would constitute

& While Plaintiff refers to an alleged lghited increase in stroke by 70%, as Defendants
point out, the jury heard testimony from bdiin. Kyker and Dr. Kerlan that the 70% figure
represented a relative reductionrisk over the period of one year for a patient, and not a
reduction of risk on any particular date.

° SeePittman v. Steven, M.D613 S.E.2d 378, 380-81 (S.€005) (holding that the
proposed instruction stating that, the greaterrigie of the condition to the patient, the greater
the duty of the physician to y@snd appropriately and to providee appropriatéreatment was
not warranted and noting that the instruction higbly “inappropriate” in a medical malpractice
case);_Hinkle v. Clevelan@23 N.E.2d 945 (Ohio App. Ct. 2004)o{ding that the trial court’s
failure to charge the “greatelanger” instruction was not error in a medical malpractice case);
but seePannu v. Jacobspf@09 A.2d 178 (D.C. App. 2006).

18




negligence as applied to the fmealleged. Given all of the above, the Court concludes that a new
trial is not warranted as theewas no error in excluding P-9.

D. Whether Jury Verdict was Against twerwhelming Weight of the Evidence

Plaintiff next contends that “[tlhe ewdce overwhelmingly support a verdict for the
Plaintiff.” After a methodical reww of all the evidence presentadgether withthe Plaintiff's
arguments and the trial transcript, the Court dsegjand finds that a reasonable jury could have
reached a verdict in favor of the Defendanttdsoth informed consent and medical negligence.
The Defendants presented to the jury testiyn from three undisputedly qualified medical
experts in their respective field&s discussed in detail abovhe testimony presented from each
expert was legally sufficient ancertainly not unreliable. Accomply, for all of the reasons
discussedupra the Court finds sufficient evidencegsapport the verdict ithis action.

E. Defendants’ Motion for Sanctions

Based on an argument made in Plaintiffietion, Defendants move for the imposition of
sanctions under Federal Rule of Civil Procediit and the Mississippitigation Accountability
Act.’® In Plaintiffs motion, Plaintiff asserts thabunsel for Defendants improperly drafted Dr.
Kerlan's expert report. Defendis contend that Plaintiff's counsel cited no case law from the
Northern or Southern District dflississippi, failed to cite or fer to the controlling local rule,

and misrepresented to thewt the substance of Dr. Han’s trial testimony.

19 Defendants initially moved for the imptisn of sanctions based on two arguments
made in Plaintiff's motion. In Rintiff's motion, Plaintiff's counsebriginally asserted that Dr.
Kyker “testified that he di not know what the standawf care was.” On August 11, 2011,
pursuant to Federal Rule of Civil Proceduré2)(c), counsel for Defedants wrote Plaintiff's
counsel advising that a motion feanctions would be filed if thelaims that were addressed in
the proposed motions were not withdrawn withind2ays. In response to this, Plaintiff filed an
amended motion that amended the portion afin@ff's memorandum sting that Dr. Kyker
“testified that he dichot know what the standard of care was.” Given this, Defendants do not
bring an action for sanctions based on this aeptnDefendants’ additional action for sanctions
is discussethfra.
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“Rule 11 places three duties on counsel: (1) counsel must make a reasonable inquiry into the
factual basis of any pleading, motion, or other paper; (2) counsel must make a reasonable inquiry into
the law; and (3) counsel must not sign a pleading, motion, or other paper intended to delay

proceedings, harass another party, or increase the cost of litigation.” St. Amant v. Bs@dfd2d

379, 382 (5th Cir. 1988). “Rule 11 is violated if any of the above obligations are breached because

each is an independent duty of a signing attorney.” Thomas v. Capital Sec. Servic@4,2kc2d

984, 988 (5th Cir. 1987). Similarly, the Mississippi Litigation Accountability Act allows the court to
award reasonable attorneys’ fees and costs dgaimmrty or attorney if the “attorney or party
brought an action, or asserted any claim or defahse,is without substantial justification. . . .”
Miss. Cobe ANN. 811-55-5(1). For the purposes of the Act, the term “without substantial
justification” means that “it is frivolous, groundlessfact or in law, or vexatious, as determined by
the court.” Mss. CODEANN. 811-55-3.

Here, after reviewing Federal Rules oWiCProcedure 26 and 11, Local Rule 26(a)(2),
and the parties’ motions, the Court finds the imposition of sanctions to be unwarranted.
Defendants’ arguments to the contrary, RAR it makes very clear that a party’s expert
designation “must be accompanied by a wmitteport” that is “prepared and signég the
witness: FED. R. Civ. P. 26(a)(2)(B) (emphasis added). Mgthe Court has already concluded
that counsel for Defendants did not viola®le 26, finding that Defendants’ counsel's
participation in the preparatioof Dr. Kerlan's report did noéxceed the bounds of legitimate
assistance, the Court is not persuaded thant#i’'s motion concerning Dr. Kerlan’s expert
report was frivolous, meant to harass, or madinout substantial jusication. Therefore,

sanctions are inappropriate, dddfendants’ motion is denied.
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CONCLUSION

For the reasons stated aboR&intiff's Motion for Judgment aa Matter of Law, or, In
the Alternative, for a New Trial is DENIED.Defendants’ Motion for Sanctions, Attorneys’

Fees, Costs and Expenses Againstiifis Counsel is likewise DENIED.

So ordered on this, the 12th day of _ December , 2011.

/s/ Sharion Aycock
UNITED STATES DISTRICT JUDGE
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