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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
EASTERN DIVISION
DOROTHY DAWKINS PLAINTIFF
V. CAUSE NO. 1:09-CV-164

HICKMAN FAMILY CORPORATION and
PERRY HICKMAN DEFENDANTS

MEMORANDUM OPINION

On June 30, 2009, Plaintiff Dorothy Dawkinkd a Verified Complaint for Dissolution
and Temporary and Preliminary Injunctive Réliagainst Hickman Family Corporation and
Perry Hickman, in his capacity as Chairmarthed Board of Directors and General Manager of
the Corporation. Perry Hickman moved to disniss Complaint against him in his capacity as
Chairman of the Board of Directors and Gehevlanager of the Corporation. This Court
granted that Motion on October 1, 2009, legavonly the Hickman Family Corporation as a
Defendant. However, even though Perry Hickmas diamissed as a defendant, he remained a
party to this action as he filed a Notice of Eieetto Purchase Shares of Dorothy Dawkins in
Lieu of Dissolution pursuant to Missippi Code Section 79-4-14.34 on July 28, 2009.
Subsequently, shareholders Callie Drake, MiegHickman, Mattie Johnson, and Gillie Murry
sought to intervene in this action as additionalrfifés also wishing to dissolve the corporation.
As a result, Perry Hickman then filed an Amethddotice of Election to Purchase Shares of all
Petitioning Shareholders on August 21, 2009.

On August 24, 2010, Perry Hickman and thekfian Family Corporation filed a Motion
to Determine Fair Value of Plaintiffs’ Shares,@oder Sale of Shares, to Stay Proceedings, and

for Entry of a Final Judgment. On Septen 15, 2010, Virginia Hickman filed a Motion for
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Summary Judgment, entitled SuppbBmhal Judgment to Dissolve éhCorporation. Further, on
September 27, 2010, Mattie Johnson filed a Regptm#otion for Summary Judgment, which
was another petition to €8olve the corporation.

On November 10, 2010, thiSourt issued an Order [6Znd Opinion [63] denying
Plaintiffs’ motions for summary judgment amglanting Perry Hickman’s motion to stay the
proceeding to dissolve the corporation. The Coefrained from addressing Perry Hickman’s
motion to determine the fair value of Plaintiffs’asbs and order the sale of such shares, as the
Court allowed the Plaintiffs, who are mostly peeding pro se, an additional forty-five days to
retain a property appraiser and valuation expa designate one for the Court to appoint.
Specifically, the Court gave the Plaintiffs uridécember 27, 2010, to provide any evidence they
wished the Court to consider in determining the fair value of their shares. The petitioning
shareholder Plaintiffs, who inale Dorothy Dawkins, Callie Drake, Virginia Hickman, Mattie
Johnson, and Gillie Murry, failed to fienythingwith the Court by December 27. As such, the
only evidence provided to the Couegarding the valuain of shares is from Perry Hickman and
the Hickman Family Corporation. The Court nowettmines the fair value of the petitioning
shareholders’ shares and addresses Virginia Hickman’s recent Motion for Court to Consider
Changes in Affidavit of James A. Koerber [76].

ANALYSISAND DISCUSSION

Relevant Statutory Framework of $dissippi Business Corporation Act

The Mississippi Business Corporation Act (“MBCA”), the relevaatue governing this
case, sets out procedures when grounds for pldigsolution have been alleged. Section 79-4-

14.30 of the Mississippi Codeases, in relevant part,



(a) The [ ] court may dissolve a corporation: (2) In a proceeding by a shareholder
if it is established that: (ii) the directaps those in control of the corporation have
acted, are acting, or will act in a manner tlkaliegal, oppresse, or fraudulent[.]

Miss. CODEANN. § 79-4-14.30(a)(2)(ii).

After a shareholder has requezsjudicial dissolution of aorporation, the MBCA offers
an option to the corporation ather existing shareholders purchase shares owned by the
petitioning shareholder “ifijieu of [d]issolution.” Miss. CODE ANN. 79-4-14.34. This election
to purchase shares is statutoight under Section 79-4-14.34(aMost other states also allow
the corporation or its shareholder(s) to avoidaligson by electing to purchase at fair value the
shares owned by the petitioning shareholdér@e e.g, ALA. CODE § 10-2B-14.34;ALASKA
STAT. 8 10.06.630;ARIZ. REV. STAT. ANN. § 10-1434;CaAL. Corpr. CoDE § 2000and Mart v.
Severson95 Cal. App. 4th 521, 115 Cal. Rptr. 2d 717 (2002) (noting that the corporation or fifty
percent shareholder may avoid dissolution & dorporation by purchasing the stock of the
shareholders seeking to dissolve the corporatiod finding that the inté of this statutory
framework allowing the avoidanad dissolution is to preserve the corporate enterpri3ayn.
GEN. STAT. 88§ 33-871et seq, FLA. STAT. 8§ 607.14368051LL. Comp. STAT. 5/12.55(b) (public

corporations); M. REv. STAT. ANN. TIT. 13-C,8 1434 and Kaplan v. First Harford Corp22 F.

Supp. 2d 275 (D. Me. 2007) (applying Maine stee and noting that “if the corporation

invokes th[e] electiorprovision, the courimust dismiss the dissolution petition”) (emphasis

1In the Official Comment to Section 14.34 of Model Business Corporation Act, which
Mississippi adopted inpassing the Mississippi BusinesSorporation Act, it states:
“Commentators have observed that it is rarely sg&ey to dissolve the quoration and liquidate

its assets in order to provide relief: the rightshe petitioning shareholdare fully protected by
liquidating only the petitioner’s interest and payithe fair value of his or her shares while
permitting the remaining shareholders to continue the business. In fact, it appears that most
dissolution proceedings result in a buyout of @meanother of the disputants’ shares either
pursuant to a statutory buyoutoprsion or a negotiated settlemt . . . Accordingly, section
14.34 affords an orderly procedure by whictissolution proceeding under section 14.30(a)(2)
can be terminated upon payment of the value of the petitioner’s shares.”ddeL Bus. CORP.

AcT § 14.34, Official Comment.



added); Mb. CODE ANN. CORPS& ASSNS 8 4-603;MIcH. CoMP. LAWS 8§ 450.1489(1)(e)MINN.
STAT. 8 302A.751,5UBD 2; MO. REV. STAT. 8§ 351.860;MONT. CODE ANN. 8835-1-939(1)(d)35-

9-503;N.H. ReV. STAT. ANN. § 293-A:14.34and Bendetson v. Killarney, Inc913 A.2d 756

(N.H. 2006) (right to elect to purchase shares wagest to court’s authowtto set aside election
for equitable reasons); NREv. STAT. 8§ 14A:12-7;N.Y. Bus. CoRP. LAW 1118 and In re Kemp
& Beatley, Inc, 64 N.Y.2d 63, 484 N.Y.S.2d 799, 473 N.E2473 (1984) (noting that before
any dissolution may be accomplished, the majority sharehatestsbe givethe opportunity to
elect to purchase the p@tner’s shares at fairalue) and In re Piekp2010 WL 3155942, at *17
(N.Y. Sup. Aug. 3, 2010) (findinghat the corporation and hwrs shareholders have the
“absolute right” to “avoid the expense and refkdissolution proceedings by simply offering to
buy out the minority interest; the narity is protected by court-approved determination of fair

value and other terms of the purchasé&l)C. GEN. STAT. ANN. 8 55-14-31(d);Foster v. Foster

Farms, Inc 112 N.C. App. 625, 436 S.E.2d 843 (1993); NCBNT. CoDE § 10-19.1-115(3)R.I.

GEN. LAws § 7-1.1-90.1and DiLuglio v. Providence Auto Body Shop, Iné55 A.2d 757, 777-

78 (R.l. 2000) (finding that the Rhode Island Bwsis Corporation Act provides “one or more
shareholders with aabsolute rightto file an election to purchase with the court before the
dissolution hearing commences”) (emphasis add&d); Cobe ANN. § 33-14-3100)(4); UTAH
CoDE ANN. 8§ 16-101-1434;VT. STAT. ANN. TIT. 11A 8§ 20.158); W. VA. CoDE § 31D-14-1434;
WiIs. STAT. §180.1833(2%)(9); WyoO. STAT. ANN. §17-17-142.

If a shareholder files such ahection to purchase shares, the corporation must, within ten
days thereafter, give written notice to all othearsholders, advising theaipients of their right
to join in the election to purchase.9d4 CoDE ANN. 79-4-14.34(b). After such an election has

been filed, the original proceeding to dissolve the corporatiay not be discontinued or settled



and the petitioning shareholdersay not sell or otherwise disposé their shares. Ms. CoDE
ANN. 79-4-14.34(b). In this case, Perry Hickman filadelection to purchase shares in lieu of
dissolution on July 28, 2009.

If the petitioning shareholders who wigb dissolve the corporation and the other
shareholders who wish to purckafe shares cannot reach areagrent as to the fair value of
the shares to be purchased, therbaipon application by any partshall staythe proceeding to
dissolve the corporation. I85. CODE ANN. 79-4-14.34(d). The court shall then make a
determination as to the fair value of the petitit;ishares as of the dégfore the date on which
the petition to dissolve the corporation was fitadas of such other date as the court deems
appropriate. Mss. CODE ANN. 79-4-14.34(d). In the presentsea Perry Hickman filed a motion
to stay proceedings and a motion for the courtlétermine the fair value of the petitioners’
shares on August 24, 2010. This Court granted Réiolyman’s motion to stay the proceedings
on November 10, 2010.

Since the parties are unable to reach an agneeim this case, it is this Court’s duty to
determine the fair value of the sharess$1CoDeE ANN. 79-4-14.34(d). Upon determining the
fair value, the court shall enter an ordeedimg the purchase upon such terms and conditions as
the court deems appropriate, which may includamsnt of the purchaseipe in installments,
where necessary in the interests of equityvision for security to assure payment of the
purchase price and any additional costs, fees and expenses as may have been awarded, and, if the
shares are to be purchased by sharehgldiee allocation ofhares among thenMiss. Cobe
ANN. 79-4-14.34(e).

Upon the entry of this ordethe court shall then dismissetltpetition(s) to dissolve the

corporation, and the petitioning shareholder(s) shall no longer have any rights or status as a



shareholder of the corporation, except the righteceive the amounts awarded to him or her by
the court order, which is enforceable ire ttame manner as any other court judgmems.M
CODE ANN. 79-4-14.34(f). The purchase ordered by the Court under Section 79-4-141g(e)
be made within ten (10) days aftére date the order becomes finaliss1 CoODE ANN. 79-4-
14.34(g).

Fair Value of Plaintiffs’ Shares

In Mississippi, and for purposes of thiduation, “fair value” isdefined as: “The value
of the corporation’s shares determined: (i) Indiately before the effectuation of the corporate
action to which the shareholder objects; (iiigscustomary and curreméluation concepts and
techniques generally employed for similar businessehe context of # transaction requiring
appraisal; and (iii) Without discounting for lack of marketability or minority status except, if
appropriate, for amendments to the agscpursuant to Seoti 79-4-13.02(a)(5).” Ms. CODE
ANN. 8 79-4-13.01(4). The fair value of a sharehoklarterest is a questiafi fact that requires
a court to conduct a discriminating coreigtion of all relevant evidence. Saeq, Richton

Bank & Trust Co. v. Bowen798 So. 2d 1268, 1272-73 (Miss. 2001); Matter of Seagroatt Floral

Co., Inc, 78 N.Y.2d 439, 576 N.Y.S.2d 831, 583 N.EZBY (1991). As noted by the Mississippi

Supreme Court, since “fair value [i]s purely fadfud is “peculiarly within the province of the
chancellor, as the trier of facts, to evaluatedliidence, resolve conflicéd to draw reasonable

inferences from it.” Cal-Maine Foods, Inc. v. Duv64 So.2d 383, 384 (Miss. 1972)he

Mississippi Supreme Court has et noted that it “will not disirb the chancellor’s findings of

fact unless there is manifest error.” Bow&08 So. 2d at 1273 (citing Thomas Truck Lease, Inc.

v. Lee Cnty ex rel. Mitchell768 So. 2d 870 (Miss. 1999)). Mation of shares in a close

2 One trial court judge, Judge Warshawsky, desdribe court’s role in determining fair value
as that of a “soothsayer.” S&&urphy v. United States Dredging Carplo. 2640-06, 2008 WL
2401230, at *12 (Sup. Ct. Nassau Co. May 19, 2008).

6



corporation — like the Hickman Family Corpooat — is especiallyfact-dependent upon the

circumstances of each case. Sewric, 264 So. 2d at 385; Brown Allied Corrugated Box Co.,

Inc., 91 Cal. App. 3d 477, 489, 154 Cal. Rptr. 170 (1979) (“Appreciably more detailed
instructions governing the appsal process would, of course,vieabeen quite impracticable
since the valuation of stock, egpaly that of a closely-heladorporation, requires a factual
determination which must take into account ntoue factors and contingencies.”). This is
primarily because shares of a close corponatire not publically traal; thus, a court cannot
simply make its valuation determination basedlan “market value” of the shares. Due to this,
courts uniformly recognize thatdhe is no single, inflexible forata that must be mechanically

applied; rather, the determination of fair value in a close corporation must be tailored to the

particular case. Segenerally e.g, Hernando Bank v. Huff609 F. Supp. 1124 (N.D. Miss.

1985),aff'd, 796 F.2d 803 (5th Cir. 1986); Swope v. Siegel-Robert, %3 F.3d 486 (8th Cir.

2001); Matter of PringeB5 F.3d 314 (7th Cir. 1996).

The Plaintiffs in this case presented no evidence to the Court regarding the fair value of

their shares, other than arbitrary numbers witleogianation or evidentiary support. Therefore,

as noted above, the Court gave the Plaintiffidy-five (45) additonal days to offer any
supplementary evidence and/orofatain a valuation expert grovide a desigrieon of proposed
valuators to the Court. Not a single Plaintééponded. Perry Hickman and the Hickman Family
Corporation, however, retained and paid for sindérested, third-partproperty appraiser and
business valuation expert, James Koerber, to detertine fair value of the corporation, and they
have provided the Court with Koerber's repand affidavit. Koerber conducted a highly
thorough review of the eporation’s business and financigcords and produced an extensive

report to the Court, finding that the value afree-hundred percent (100%) equity interest in the



Hickman Family Corporation was $225,000 as of June 30, 2009. The Court accepts this
valuation®

Koerber began his valuation report with description of the Hickman Family
Corporation, noting that due to thature of this corporation — agsta farm — its value lies in its
assets. He further noted that, under the InteRealenue Service Ruling 59-60 — important in the
valuation of closely-held corporations — b@ok into account the following factors in the
valuation analysis: (1) the nature of the bass and the history of the enterprise, (2) the
economic outlook in general and the condition antlook of the specific industry in particular,
(3) the financial condition of the entity, (4) tkarnings capacity of the entity, (5) the dividend
paying capacity of the entity, (6) timature of the tangible and intangible assets of the entity, (7)
the sale of any stock and the size of the blocktatk being valued, and (8) the market prices of
actively traded stocks of otherrporations in similar business.

Koerber next provided aletailed description ofbusiness valuation methodology,
explaining that business valuation methodologygenerally categorized into three broad
approaches: (1) income-based approach, (2) etdnksed approach; (asset-based approach.

SeealsoDunn v. C.I.R, 301 F.3d 339, 350 (5th Cir. 2002) (noting that “appraising corporations

or blocks of corporate stockwolves considerationf three approaches: income, market, and

asset-based”); Sys. Componefsrp. v. Florida Dept. of Transpl4 So. 2d 967, 980 (Fla.

2009) (noting the appropriate valuation methadsome-based approach (i.e., value based on

current and future revenue stream discounted total present valuenarket-based approach

% The Court notes that it is accepting Koerbeesisedvaluation report [68]. Koerber’s first
report had relied upon a land agisial performed by Greg Sirmon. Sirmon applied what was
essentially a “minority discountAs Defendants concede, mingrdiscounts are not allowed to
be included in determining the fair valoka corporation under Mississippi law. Sdess. CODE
ANN. 8§ 70-4-13.01(4). After noticintpis discount, Koerber prortip revised his report.
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(i.e., value based on comparison to compardhisinesses existing in the particular market
adjusted for the individual characteristics argksiassociated with the specific business), [and]
asset-based approach (i.e., value based on tedatsanet liabilities; typically used when the

business is not profitable)”); Horn v. McQuee&53 F. Supp. 2d 785, 808 (W.D. Ky. 2004)

(same). Koerber went through the three viadmamethods, and concluded that the Net Asset
Value Method was the most relevant alegerved the hightesonsideration.

Koerber started with an analysis of the income-based approach. He noted that this
approach “consider[s] the company being valueore or less though it were an investment
mechanism, whose purpose is to produce a monegtamn for its owner(s).” In other words, this
income approach determines the value of a lesgsirbased on its ability to generate a desired
economic benefit for the owners. SHern 353 F. Supp. 2d at 808 (“The income approach
determines value by estimating the future economic benefits accruing to the business owner, and
discounting those benefits batk an equivalent present vally using a discount rate which
factors in both the time value of money ane tiskiness of the business.”). Since Koerber
classified the Hickman Family Corporation as asset-holding company, as the Corporation
owns real estate in Winston County, Mississigfberber reasoned th#te real value of the
Corporation lies in the value of its assets, dtitierefore, determining a meaningful value for
the Company using the income-based approachnea applicable.” Th€ourt finds Koerber’s
reasoning to be logical. The Himlan Family Corporation is not an income-producing venture;
that is, it is not a company generating regular income or profit. Rather, it is more akin to a real
estate holding company. Thus, the Court agrats Kwerber finding that tht the most relevant
methodology is not the income-based approach.R&se Rul. 59-60, sec. 5, 1959-1 C.B. 237,

242-243 (“The values of the stock of a closely Heldestment or real estate holding company *



* * is closely related to the vaduof the assets underlying the $toEor companies of this type
the appraiser should determine the fair maviéites of the assets of the company.”).

Koerber next went on to discuss the matk@ted approach, nog that “[t]his method
represents a market-oriented approach to estug value.” The market-based approach to
valuation establishes business value by a @impn of historic sales involving similar
businesses. Koerber found that “[a]s formearigntioned, Hickman Family Farm Corporation,

Inc., currently holds real esta@nd is not comparable to market data available; therefore,
determining a meaningful value for the Company using the market-based approach was not
possible.” The Court agrees. Marketlue is not used, or at least is rarely used, in determining
fair value in a close corporah because close corporation stoaks, by definition, not traded on

the public market. SeBlake v. Blake Agencyl07 A.D.2d 139, 146, 486 N.Y.S.2d 341 (2d

Dep’t 1985). As the Fifth Cigt noted in_Dunn v. C.I.R.301 F.3d 339, 350 (5th Cir. 2002),

“lwlhen, as here, the cporation being appraised @dosely held, is notegularly traded on an
exchange, has not been traded at arm’s lengtloge proximity of the Maation date, and is not
comparable to other corporations engaged @ dAme or similar business of which there is
evidence of recent sales of stock, the raadpproach is inapposite . . . .”

After an analysis of the income-basasid market-based valuation methodologies,
Koerber determined that an asset-based appratiie most relevant. The Court finds that

Koerber’'s findings under the assesbd approach are appropriate. $taute 188, LLC v.

Middlebury, 93 Conn. App. 120, 124 887 A.2d 958 (Conn. App. 2006) (“the [court] may select
the [valuation method] most ammriate in the case before [ij] The asset-based approach
seeks to determine the business value based on the value of its assets, less its liabilities. As

Koerber noted, the net asset value methods aopropriate only in limited circumstances.”
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However, Revenue Ruling 59-60, section 5 dsses these limited circumstances stating that,
“adjusted net worth should be accorded greataghwen valuing the stock of a closely held
investment or real estate holding company, whethenot family owned, than any of the other
customary yardsticks of appraisal, such asiegsnand dividend paying capacity.” Thus, the
Court accepts Koerber’s valuation methodology.

The petitioning shareholdersves appear to dispute Koertseconclusion that the asset-
based valuation methodology is the one mostliegdge in this instance. In fact, by not
challenging such, they appearciancede that thissaet-based methodology is correct. However,
the petitioning shareholders do make two sepaejements concerning Koerber’s report. In
Virginia Hickman’s Motion for Court to Consider Changaes [76] dleges (1) that Koerber
erred when he calculated thelue of a 100% stake in the @aration, rather than the 35.7%
stake owned by the petitioning shareholders, andh@ Koerber erred when he adjusted the
value of the corporation based on its potentialli@bility. The Court dscusses each of these
arguments in turn.

First, petitioning shareholder Virginia Higlan makes an argument concerning the fact
that Koerber valued the corpticm at 100% interest. Hickmarsserts that thisvas error since
only 35.7% of the shares (i.e., the combinagnber of shares owned by the petitioning
shareholders) are changing hands, instead of 100%. Hickman appears to misunderstand
Koerber’s valuation methodology. The number of shactually changing hds has little to do
with the value of the actual corporation. Caltinig the whole in ordeto see how much each
smaller part is worth is a very basic concdjte value of 35.7% stake in the corporation can be
determined simply by multiplying .357 times the \eahf a 100% stake in the corporation. Thus,

the Court finds that Koerber did not err in calculating 100% intareébe corporation.
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Petitioning shareholder Hickman also contetiust Koerber erred when he took into
account the corporation’s fututax liabilities. The Court disages and finds that such an
adjustment must be taken into account in ordeletermine the actual fair value of the shares in
this case. The Hickman Family Corporation — which is a farm — is akin to an asset-holding
corporation. Its worth is in its property; dahis, a buyer would only have interest in the
corporation for such property. Tommie Leeckinan purchased the farm in the 1940s, and its
tax basis now is $19,375.00. The corporation canraizesthe fair market value of the assets
without incurring this taiability. A simplified example is thaft a piece of property was alleged
to be worth 100 dollars, but when sold it wouldur a tax liability of25 dollars, the property
would really only be worth 75 dollars. As tBefendants aptly noted, “Either the Corporation
would sell the property to the buyer and incur tdoe liability before dispersing the proceeds to
the shareholders, or the buyer would buy thep@a@tion, but pay a reducgulice because he'd
later have to incur the tax liability to sell the property.” Thus, from even just a fairness
standpoint, it only makes sense to include the built in gain tax liability when valuing the
corporationbased on its assetsFurther, in circumstances suak this, courts — including the
Fifth Circuit — have approved the inclusion ofilbun gains tax liadity in an asset-based
valuation._Seee.q, Dunn 301 F.3d at 351 (“We hold as a ttea of law that the built-in gains
tax liability . . . must be considered asl@lar-for-dollar reduction when calculating theset
based value of the Corporation, just as, corahgrduilt-in gains tax libility would have no
place in the calculation of the Corporatioearningsbased value.”) (emphasis in original). As
such, the Court finds that Koerber did not eradjusting the value of éhcorporation based on

its potential tax liabilities.
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Next, the Defendants contend that the petitig shareholders shaubear the pro rata
share of Defendants’ attorndges, appraisal costs, and atlexpenses. Defendants’ argument
for such a contention is as follows:

Miss. CoDE ANN. § 79-4-13.31(a) and (b)(2) alloer an award of costs and

expenses when determining the faalue of a corpot&éin pursuant to Ms.

CoDE ANN. 8 79-4-13.30. The Official Comme to the Model Business

Corporations Act, which was adoptéy Mississippi in passing the Business

Corporations Act, provides: “Sectid¥.34 does not specify the components of

“fair value,” and the court may find it usgfto consider valuation methods that

would be relevant to gudicial appraisal of sires under section 13.30See

Section 14.30 of the Model Business r@aration Act, Official Comment,

attached to this memorandum as Exhibit 1.

Further, Mss. CoDE ANN. 8 79-4-14.34(d) allows the Court, when “appropriate

under the circumstances,” to determine the value of the shares on some date other

than the day before the petition to diseothe corporation was filed. These costs

are additional liabilities for the Cporation, and would affect the value of

everyone’s shares on a praéardasis equivalent to award of costs and expenses

under § 79-4-13.31 were the Corporation’s value determined as of the date of

Judgment.

In considering this argument, the Court begiith Mississippi CodéAnnotated Section 79-4-
14.34, the relevant Section governing this case. This Section is entirely void of a reference to
assessing cost® the petitioning shareholdersSection 79-4-14.34(e), however, does indeed
discuss allowing interest and awarding fees atpkrses. First, subsemti (e) states, “Interest

may be allowed at the rate and from the date determined by the court to be equitable, but if the
court finds that the refusal of the petitionisgareholder to accept an offer of payment was
arbitrary or otherwise not in good flajtno interest shiabe allowed.” Mss. CODE ANN. § 79-4-
14.34(e). The Code says nothiafpout assessing costs if tpetitioning shareholders act
arbitrarily or in bad faith. Further, theo@e goes on to say, “If the court finds that the

petitioning shareholders had probable grounds fiefrander paragraph (iipr (iv) of section

14.30(2), it may award to the petiting shareholder reasonabte$ and expenses of counsel

13



and of any experts employed by him.” Id\gain, that Section is @eid of any indication that
costs should be assessedh® petitioning sareholders.
The Defendants assert that the Court shanktead be guided be Mississippi Code
Annotated Section 79-4-13.31. That Sectieads, in relevant part, as follows:
(@) The court in an appraisal prodes®y commenced under Section 79-4-13.30
shall determine all cotircosts of the proceetj, including the reasonable
compensation and expenses of appraigppointed by the courThe court shall
assess the court costs against the catmor, except that &hcourt may assess
court costs against all or some ofetishareholders demding appraisal, in
amounts which the court finds equitabte, the extent the court finds such
shareholders acted arbitrgrivexatiously or not in goothith with respect to the
rights provided by this article.

(b) The court in an appraisal procegglimay also assess the expenses of the
respective parties in amourtke court finds equitable:

(1) Against the corporation and in favor of any or all shareholders
demanding appraisal if the court finttee corporation did not substantially
comply with the requirementsf Section 79-4-13.20, 79-4-13.22, 79-4-
13.24 or 79-4-13.25; or

(2) Against either the eporation or a shareholdeemanding appraisal, in
favor of any other party, if the court finds that the party against whom the

expenses are assessed acted arbitragkatiously or not in good faith with
respect to the rights provided by this article.

Miss. CobE ANN. § 79-4-13.31(a), (b)(2). The Defendargsognize that this Section concerns
appraisal proceedings under Article 13, and notcjatidissolution under Article 14. However,
Defendants contend that the fiolal Comment to the ModeBusiness Corporations Act
provides: “Section 14.34 does not specify the comptsnef ‘fair value,” and the court may find

it useful to considevaluation methodshat would be relevant to jadicial appraisal of shares
under section 13.30.” S@¢0oDEL Bus. Corp. ACT § 14.34, Official Comment (emphasis added).
This comment first refers to “valuation methodsit does not refer to assessing costs, fees, and

other expenses after the variaiaduation methods have beexamined. Second, as noted above,
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Section 14.34(e) actually discussthe awarding of fees and erges, and it never refers to
assessing expenses against plétioning shareholders. Thirgven if the Court referred to
Mississippi Code Sectioii9-4-13.31(a) and (b)(2), it wouldilsthot assess attorney fees and
other costs to the petitioning skholders in this pécular case. Undesubsection (a), it
explicitly notes that in an appraisal proceeditigg court “shall” assess court costs against the
corporation. Mss. CoODE ANN. 8 79-4-13.31(a). Thus, the general rule — as noted by the
mandatory language contained in that subsectisne-assess costs against the corporation, not
the shareholders. The only time the Code desidtom this mandatory language is when the
Court finds that all or some of the sHamlers demanding appraisal acted arbitrarily,
vexatiously, or not in good faith. i85. CoODE ANN. § 79-4-13.31(a), (b)(2)Here, almost all of

the petitioning shareholders are proceeding pe. While they may have acted without
knowledge of the law, the Model Business Code is complex, and the Court is unable to say that
the petitioning shareholders in fact acted vexeadly or with any type of improperly-motivated
intent? Accordingly, the Court rejects Defendantsy@ments and declines to assess costs to the

petitioning shareholders in this case.

* Defendants also assert that @eurt should determine the valuethé petitioners’ shares as of
the date of this Order so as to take into carsition the liabilities incurred due to this lawsuit.
Mississippi Code Annotate8ection 79-4-14.34(d) states, “theuct . . . shall . . . determine the
fair value of the petitioner’'s shares as of the day before the date on which the petition under
Section 79-4-14.30(2) was filed or as of such ottade as the court deems appropriate under the
circumstances.” In this case, the Court finds #®ting the date of valtian as of the date of
this Order would not be appropriate for seVeeasons. First, the Defendants reasoning appears
to be based upon their allegation that the sharetsofilled a “vexatious Msuit.” The Court has
already concluded that while tipeo se shareholders have acteithout knowledge of the law,
there is no evidence they in fact acted with batth f&econd, the general rule is for the Court to
determine the value of the shares as of thebadgre the date in which petition to dissolve was
filed. Third, the fair value of the shares waddnt determined on the date in which the petition
was filed. That is, Koerber’s report determined thir value of shares as of June 2009. While
setting the date of valuation a$ the date of this Order wouldke into account the liability
incurred by the corporation due to this lawstlie Court currently has no way to know what the
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Once the Court determines the fair value of the shares, the Mississippi Business
Corporations Act directs that the Court shall do as follows:

[T]he court shall enter an order diteng the purchasepon such terms and
conditions as the court deems apprdgriavhich may include payment of the
purchase price in installments, where necessary in the interests of equity,
provision for security to assure paymeitthe purchase price and any additional
costs, fees and expenses as may haes lawarded, and, iféhshares are to be
purchased by shareholders, the allaratof shares among them. In allocating
petitioner's shares among holders of differelasses of shares, the court should
attempt to preserve the existing distion of voting rights among holders of
different classes insofar as practicabhel anay direct that holders of a specific
class or classes shall not participate in the purchase.

Miss. CODEANN. § 79-4-14.34(e). Since the Court hasepted Koerber’s revised valuation, the
Court finds that, as of June 30, 2009, the fair #adfia 100% equity terest in the Hickman
Family Corporation is $225,000. The petitioning shareholders each own 7.143% of the
corporation’s equity. As such, tharfaalue of the shares is $16,071.75.

Next, it is the Court’s duty to set the terarsd conditions of the pchase of shares. The
Official Comment to the Model Business Codevpdes directives for the Court in determining
the terms and conditions of the sale. As reletatiis case, the Official Comment states,

It is expected that an order pursuansusection (e) will @inarily provide for
payment in case, subject, in the casewy payment by the corporation, to the
provisions of section 6.40. However, miatithat case settlement may sometimes
impose hardship n the purchasers, subme¢e) recognizes thcourt’s discretion

to provide for payment of the purchasecerin installments, but only “where
necessary in the interests of equity.'determining whether installment payments
are “necessary in the interests of iggti the court should weigh any possible
hardship to the purchaser against thétipaer’s interest in receiving full and
prompt payment of the value of his shamscordingly, before ordering payment
in installments, the court should be saéidfiwith the purchaser’s ability to meet

actual fair value of the shares are as of the ofateis Order. In other words, in order to know
the 100% equity interest in the corporation ashef date of this Order, a new valuation would
need to be done; that is, a valaatdemonstrating the fair value aéthe date of this Order as
opposed to June 30, 2009. Thus, the Court seeseason to determine the value of the
corporation on any other date than June 30, 2009.
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the scheduled payments and to provide such security as the court deems
necessary.

Otherwise, the contents tiie order under subsection (e) are entirely subject to
the court’s discretion.

SeeMOoDEL Bus. Corp. ACT 8§ 14.34, Official Comment. In this case, Perry Hickman and Lee
Hickman have elected to purchase the shares of Dorothy Dawkins, Callie Drake, Virginia
Hickman, Mattie Johnson, and Gillie Murry. iNeer Perry Hickman nor Lee Hickman has ever
mentioned a desire to provide payment of the pwelpaice in installments or any hardship that
might occur as a result of payment not in anaihsient. Thus, the Court finds that there is no
evidence in the record that wdumake it “necessary in the interest of equity” to allow for
payment in installments.

Perry Hickman and Lee Hickman both @amtly own 20.833% in the Hickman Family
Corporation. Under Mississipf@ode Annotated Section 7914+.34(e), the Court orders that,
upon payment, each of the petitioning sharééd shares be traferred to these two
purchasers. Further, in accordarwith the Mississippi Busineg3orporations Act, the Court
dismisses the original petition to dissolves tborporation under é8tion 79-4-14.30, and the
petitioning shareholders shall no longer have agiytsior status as a shareholder in the Hickman
Family Corporation, except the right to receilie amounts awarded to them by the Order of the
Court. SeeMiss. CODE ANN. § 79-4-14.34(ff. This purchase, which the Court has ordered

pursuant to Mississippi Code Aniatéd Section 79-4-14.34(e), “shak made within ten (10)

> Mississippi Code Annotatl Section 79-4-14.35(f) provides as follows:
Upon entry of an order under subsectioh dc (e), the court shall dismiss the
petition to dissolve the corporatiomder Section 79-4-14.30, and the petitioning
shareholder shall no longer have any igbt status as a shareholder of the
corporation, except the rigld receive the amounts awarded to him by the order
of the court which shall benforceable in the same mreer as any other judgment.
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days after the date the order becomes final utlekse that time the corporation files with the
court a notice of its intention tadopt articles oflissolution.”_SeeMiss. CODE ANN. § 79-4-
14.34(g).Accordingly, the purchase of shares in thisecsisall be made withiten (10) days of
the date of this Order — that is, by June 23, 2011.

CONCLUSION

Based on the foregoing, the Court deniégginia Hickman’'s Motion to Consider
Changes [76], and determines that the fair @abfi each petitioning shareholder’s shares is
$16,071.75. The Court orders that Plaintiffs’ ¥led Complaint for Dissolution [1] shall be
dismissed, that the petitioninghareholders’ rights as sharatmis in the Hickman Family
Corporation shall be extinguisheahd the purchase of the petitingishareholders’ shares shall

be made within ten (10) dayofn the date of this Order.

So ordered on this, the __13thday of June , 2011.

/sl Sharion Aycock
UNITED STATESDISTRICT JUDGE
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