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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
EASTERN DIVISION

AMY L. HART PLAINTIFF
V. CAUSE NO.: 1:10CV92-SA-DAS
STARKVILLE FORD-LINCOLN-MERCURY, INC. DEFENDANT

MEMORANDUM OPINION

Presently before the Court is a Motiimn Summary Judgment [48] filed by Defendant
Starkville Ford-Lincoln-Mercuyyr, Inc. After reviewing tB motion, response, rule, and
authorities, the Court finds as follows:

BACKGROUND

In April 2007, Amy Hart (“Plaintiff’) began working as a service writer at
Defendant’s auto dealership in Starkville,g8lssippi. Plaintiff was hired by and reported to
Shane Orrick, the Service Magex, and her duties includepteeting customers, writing up
service requests, upselling sees products to customers, naging service requests with
shop technicians, answering the telephoneytasting customers regarding the vehicles,
filing, and other administrativeuties in the service shdpAt the time ofPlaintiff's hiring,
she was best friends with an individualmed Renee Edwards, whose ex-spouse, Shawn
Edwards, a body shop manager, worked withrfifai Renee Edwards and Shawn Edwards,
while already divorced, attempted to reconcile waitie another, but such attempts failed in or
around October 2008. Apparently, Shawn Edwaatbored animosity towards Plaintiff due

to her friendship with his ex-spouse, Renee.

! Plaintiff appears to have been the diglgnale working in the Service Department
and the body shop.
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According to Plaintiff, in the months prido termination, she wasubjected to sexual
harassment by Shawn Edwards. Specifically,nfaiasserts that such harassment began in
or around April 2009, and continued until June 200%intiff alleges that Edwards directly
propositioned her for sex, that he sent her several pictures that he had taken of his genitals on
his cell phone, and that he — both explicitly and implicitly — asked her to meet him during
their lunch break to engage sexual activities. Plaintiff further asserts that Edwards asked
her when she was going to “to give him somad he asked her to go inside the bathroom
and take a picture of herself$end to him. Plaintiff avers thatter she refused to respond to
Edwards’ sexual overtures, he became verbally hdstile.

On the day before Plaintiff was terminated, June 28, 2009, Plaintiff maintains that
Edwards began texting her “disgusting” and hestéxt messages. Due to this, Plaintiff
apparently went to the Sheriff's departmenptess charges against Edwards. When Plaintiff
arrived at work, she contends that she expthite situation to Shane Orrick (the Service
Manager), showed him the text messages, anldener to go to her desk and “just go to
work.” Plaintiff alleges that she asked Orrittkhelp her and asked him whether this would
affect her job. According to Plaintiff, ten mites later, Orrick came over to her desk and
informed her that it was just “too much” andatlthey would have to let her go. Plaintiff's
employment was terminated on June 29, 200®efendant maintains that Plaintiff's

termination was due to powrork performance.

2 More specifically, in her deposition testimony, Plaintiff states, “He went from
wanting sex to understanding that he wasnitigg sex to being almost violent, only not
physically.”



Plaintiff filed this lawsuit on April 22, 2010, alleging claims for sexual harassment,
gender discrimination, and retaliation in violat@inTitle VII of the Civil Rights Act of 1964.
Defendant has moved for summary judgment, aguhat it is entled to judgment as a
matter of law as to all claims asserted by Plaintiff.

LEGAL STANDARD

Summary judgment is warranted under R6ia) of the Federal Rules of Civil
Procedure when evidence reveals no genuinmtisregarding any material fact and that the
moving party is entitled to judgment as a matter of 3ahe rule “mandates the entry of
summary judgment, after adequate timediscovery and upon motion, against a party who
fails to make a showing sufficient to establible existence of an element essential to that

party’s case, and on which that party will b&s burden of proof at trial.” Celotex Corp. v.

Catretf 477 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The party moving for summary judgment “bears the initial responsibility of informing
the district court of the basi®r its motion, and identifyinghbse portions of [the record]
which it believes demonstrate the absenca génuine issue ohaterial fact.” Id.at 323, 106
S. Ct. 2548. The nonmoving party must thgn beyond the pleadings” and “designate
‘specific facts showing that there @&sgenuine issue for trial.”” Idat 324, 106 S. Ct. 2548
(citation omitted). lrreviewing the evidence, factual controsies are to be resolved in favor

of the nonmovant, “but only when . . . bothriees have submitted evidence of contradictory

% The Court feels compelled to point outRtaintiff that effective December 1, 2010,
Rule 56 has been amended, and the summalyment standard is now reflected in Rule
56(a), not 56(c). Rule 56(ajow states that a court “shafant summary judgment if the
movant shows that there is no genuine dis@gdo any materialatt and the movant is
entitled to judgment as a matter of lawed=R. Civ. P. 56(a).



facts.” Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc). When such

contradictory facts exist, th€ourt may “not makeredibility determinations or weigh the

evidence.” Reeves v. Sanderson Plumbing Prods,,386. U.S. 133, 150, 120 S. Ct. 2097,

147 L. Ed. 2d 105 (2000). However, conclusatiegations, speculation, unsubstantiated
assertions, and legalistic argumehéve never constituted an gdate substitute for specific

facts showing a genuine issue for trilG Ins. Co. v. Sedgwick James of Wask/6 F.3d

754, 759 (5th Cir. 2002); SEC v. Recil® F.3d 1093, 1097 (5tir. 1997);_Little 37 F.3d at
1075.

DISCUSSION AND ANALYSIS

A. Gender Discrimination

Under Title VII, it is “an unlawful emplyment practice for an employer . . . to
discharge any individual, or otiveise to discriminate againany individual with respect to
his compensation, terms, conditions, or eiyes of employment, because of such
individual’'s race, color, religion, sex, or natiboaigin.” 42 U.S.C. § 200e-2(a)(1). Plaintiff
does not seek to prove her case with diremence, instead presenting alleged circumstantial

evidence and analyzing her claimden McDonnell Douglas Corp. v. Greefill U.S. 792, 93

S. Ct. 1817, 36 L. Ed. 2d 668 (1973)nder the McDonnell Douglastandard, Plaintiff must

first establish a prima facie case of discriniima by establishing that she was (1) a member
of a protected group; (2) qualified for the pmsitshe held; (3) thathe suffered an adverse
employment decision; and (4) either reglddoy someone outsidbe protected group or

treated less favorably than ployees not in the protectegtoup. Okoye v. Univ. of Tex.

Houston Health Sci. Ctr245 F.3d 507, 513 (5th Cir. 2001). Proof of disparate treatment can



establish the fourth element of the plaintiff's prima facie case BBgt v. Compass Group

USA Inc, 413 F.3d 471, 478 (5th Cir. 2005).
Once a plaintiff has made her prima facieegdbe defendant then has the burden of
producing a legitimate, nondiscriminatory motiee the adverse employment action. Parker

v. State of La. Dep’t oEduc. Special Sch. Dist323 F. App’x 321, 327 (5th Cir. 2009). The

defendant’s burden at this stage is meome of production-not persuasion. Id.

If the defendant can articulate a reasaat,tif believed, would support a finding that
the action was nondiscriminatory, then the inference of discrimination created by the
plaintiff's prima facie case disappears, and the factfinder must decide the ultimate question of

whether the plaintiff has proven intentionascimination._St. Mary’s Honor Ctr. v. Hicks

509 U.S. 502, 511-12, 113 S. Ct. 2742, 125 L. Ed. 2d 407 (1993). The plaintiff must present
substantial evidence that tlmnployer’'s proffered reason & pretext for discrimination.

Laxton v. Gap, In¢.333 F.3d 572, 578 (5th Cir. 2003). To show pretext on summary

judgment, “the plaintiff must substantiate biaim of pretext through evidence demonstrating

that discrimination lay at the heart of themayer’'s decision.” Price v. Fed. Express Corp.

283 F.3d 715, 720 (5th Cir. 2002).

Pretext may be establishédither through evidence oflisparate treatment or by
showing that the employer’'s proffered expléom is false or ‘unworthy of credence.”
Laxton 333 F.3d at 578 (quoting Reey&80 U.S. at 143, 120 &t. 2097). “To raise an

inference of discrimination, theghtiff may compare his treatmetat that of nearly identical,

similarly situated individuals.Bryant v. Compass Group USA Iné13 F.3d 471, 478 (5th

Cir. 2005). To establish disparate treatment,dw@r, a plaintiff must show that the employer



gave preferential treatment to another employee under “nearly identical” circumstances.” Id.
Alternatively, “[a]n explanation ifalse or unworthy of credence if it is not the real reason for

the adverse employment action.” Laxt@33 F.3d at 578.

In contrast, the Fifth Circuihas modified the McDonnell Dougldsrmulation to

permit proof that discrimination was one mativg factor among others for an adverse

employment action. SegenerallyRachid v. Jack in the Box, Inc376 F.3d 305 (5th Cir.

2004). At one time, the Fifth Circuit requiredatha plaintiff present direct evidence of

discrimination in order to receive tlhenefit of a mixed-motive analysis. SEerros v. Tex.

Dep'’t of Health 274 F.3d 187, 191 (5th Cir. 2001). Hoxee the Supreme Court in Desert

Palace, Inc. v. Costheld that Congress’s failure toguare a heightened burden of proof

suggested that courts should not depart frongémeral rule of civil litigation that “requires a
plaintiff to prove his case ‘by a preponderancéhefevidence,’ using fcect or circumstantial
evidence.” 539 U.S. 90, 99, 123 S. Ct. 2148, 15&d.. 2d 84 (2003) (quoting Postal Service

Bd. of Governors v. Aikens460 U.S. 711, 714 n. 3, 103 S. Ct. 1478, 75 L. Ed. 2d 403

(1983)). Therefore, a plaintiff asserting atldiVIl discrimination claim may utilize the
mixed-motive analysis whether she has preserdirect or circumstantial evidence of

discrimination._Id.at 101, 123 S. Ct. 2148; Smith v. Xerox CogD2 F.3d 320, 327-28 (5th

Cir. 2010).

Plaintiff can establish a prima facie casegehder discrimination: she is a qualified
female who was replaced by a male after émmployment was terminated. As such, the
burden of production shifts to the defendantatticulate a legitimate, nondiscriminatory

reason for its decision. Here, Deflant asserts that Plaintiff éerminated deito poor work



performance. This articulated reason satisbefendant’s burden gbroduction; therefore,
the burden shifts back to Rmiff prove either that thiproffered reason is pretext for
discrimination or that Plairffis protected characteristic waa motivating factor for the
decision. The Court finds that Plaintiff hagisized her burden at the summary judgment
stage.

Plaintiff initially attempts to show pretexy relying on a disparate treatment theory,

pointing to Shawn Edwards as alleged “comparator.”__SelRerez v. Tex. Dep’t of Crim.

Justice, Institutional Diy.395 F.3d 206, 210 (5th Cir. 2004); sHeoWallace v. Methodist

Hosp. Sys.271 F.3d 212, 221 (5th Cir. 2001); Smith v. Wal-Mart Stores (No, 891)F.2d

1177, 1180 (5th Cir. 1990). Disparate treatmenturs where an employer treats one
employee more harshly than other “similadituated” employees for “nearly identical”

conduct. Lee v. Kansas City S. Ry. 974 F.3d 253, 260 (5th Cir. 2009); Walla2&1 F.3d

at 221. However, Shawn Edwards is not an appropriate comparator under Fifth Circuit
precedent. Sekeee 574 F.3d at 259-60 (providing that eoy#es with different supervisors,
different work responsibilities, or dissimilar violations are generally inappropriate
comparators). It is undisputed that Pldintvas employed as a Service Writer, whose job
duties included, but were not limited to, gregtitustomers, writing and processing service
orders, and performing various other administeatiuties. It is also undisputed that Edwards
was employed as the Body Shop Manager and warkadlifferent department than Plaintiff.
Along the same lines, Plaintiff and Edwards did regtort to the sameupervisor nor have the
same chain of command. Edwards, the boldgpsmanager, reported to Chris Vickery,

General Manager. Plaintiff, arséce writer, reported to Seioe Manager, Shane Orrick, who



reported to Chris Vickery. Accordingly, Plairitifails to meet the Fifth Circuit’'s exacting
standard of proving a similarly-situated congiar in order to establish pretext at the
summary judgment stage.

Plaintiff also attempts to establish met by showing that Defendant’s proffered
explanation is false or unworthy of credence. This inquiry is focused on whether Defendant’s

explanation is “the real reason” for terraiimg Plaintiff's employnent. Laxton v. Gap Inc.

333 F.3d 572, 579 (5th Cir. 2003) akitiff must produce evidence, viewed in the light most
favorable to her, that would prit a jury to believe thaDefendant’'s proffered reason for
firing her was not its true reason but simply pretext for a discriminatory reasddudd.
rebuttal evidence, combined with the prima fam@se, will suffice to create a genuine issue of

material fact such that summary judgmeningppropriate. Machindtk v. PB Power, Ing.

398 F.3d 345, 351 (5th Cir. 2005); sleoReeves530 U.S. at 148, 120 S. Ct. 2097; Ragchid

376 F.3d at 307.

According to Defendant, PHiiff was terminated for poor work performance and
subpar work ethic. More specifically, Defendasserts that Plaintiff was terminated for the
following conduct, which allegedly occurred chgiher tenure as an pioyee with Starkville
Ford: excessive personal use of her phlbne and Defendant’s computer during working
hours, tardiness, failure to properly file cuser service tickets, ilare to improve on
upselling of services to customers, verbal claimps from customersegarding her attitude,
and her involvement in a serious customservice issue where she failed to process a

customer’s service request. Howe\as ,Plaintiff points out, the Defendant haglverwritten



Plaintiff up for these alleged poor work habits Orrick’s depositon testimony, he testified

as follows:
Q: How many times was she writt@p previous to being fired?
A: | wrote some documentation down on her once or twice.

Q: Right.After thefact, right?

A: Yes, Sir.

Thus, the only documentation regardin@ififf's alleged poor work performance
occurredafter her termination -not during the two years whilBlaintiff was employed with

Defendant, Sekaxton 333 F.3d at 580-81; Vaughn v. Woodforest B&tkl1 WL 6382033,

at *6 (5th Cir. Dec. 21, 2011) (discussing thepdogier’s failure to “formally document[]” any
complaints and ultimately concluding that miate facts were present as to whether the
plaintiff had demonstrated pretext). Similarly, Defendant asserts that while Orrick was taking
time off during the week of June 22, 2009, Pl#iri#iled to process a stomer’s request for
service. After Orrick returned from vaen on June 29, 2009 (the day of Plaintiff’s
termination), he apparently leeed of this failure. According to Defendant, Orrick and Chris
Vickery had a discussion and decided to teatarPlaintiff's employment. Plaintiff argues,
however, that when Orrick was terminatihngr employment, he did not mention anything
about the service ticket that svaot written up. In fact, acating to Plaintiff, there was no
discussion about her work performance af allhe Court concludes ah while a very close

call, Plaintiff's rebuttal evidence, when viewad a whole and in the h¢§ most favorable to

* Plaintiff was apparently terminated wiithten minutes after allegedly complaining
to Orrick about her male co-worker, Shakdwards. While Edwards does not meet the
standard for a similarly-situated comparatbe Court notes that Edwards’ employment was
not terminated.



Plaintiff, casts doubt on Defendant’s profferemsdiscriminatory reasafor firing Plaintiff’
SeeReeves 530 U.S. at 147, 120 S. Q097 (“Proof that the defendant’s explanation is
unworthy of credence is simply one form a@fcumstantial evidence that is probative of

intentional discrimination, and it mée quite persuasive.”); Séederson v. Liberty Lobby,

Inc., 477 U.S. 242, 255, 106 S. Ct. 2505, 91 L. EdR2@2 (1986) (“Neither deve suggest . . .

that the trial court may not desymmary judgment in a case waehere is reason to believe
that the better course would be to proceedftdldrial.”). This eviderte is sufficient to raise

a genuine issue of materiédct and, for this reason, Bmdant’'s motion for summary
judgment as to this claim is deni&d.

B. Sexual Harassment

The United States Supreme Court recogninestypes of sexual harassment claims:
(1) claims that are based on requests for sexual favors that result in adverse employment
actions (“quid pro quo claims”); and (2)aghs where bothersome attentions or sexual

remarks create a hostile work envircemh Faragher v. City of Boca Ratds?4 U.S. 775,

118 S. Ct. 2275, 141 L. Ed. 2d 633 (1998). mitiasserts claimgor both quid pro quo
harassment and hostile work environment. The Court will consider each claim separately,

beginning with quid pro quo.

®> While Defendant aptly raises the so-cdltsame actor inference,” the Court notes
that this inference “is not irrebutta! Spears v. Patterson UTI Drilling C&37 F. App’x
416, 421 (5th Cir. 2009).

® While this action may proceed at trial as a “mixed-motives” case, the Court need
not decide at this juncture whether this daggroperly labeled a “pretext” case or a “mixed
motives” case. Se8mith 602 F.3d at 333.

10



Quid Pro Quo
“To establish a Title VII quid pro quo claim, plaintiff must show that the acceptance
or rejection of asupervisor'salleged sexual harassment fe=ai in a ‘tangible employment

action.” Alaniz v. Zamora-Queza@d&91 F.3d 761, 772 (5th Ci2009) (quoting La Day v.

Catalyst Tech., In¢.302 F.3d 474, 481 (5th Cir. 2002)n(phasis added)). “A tangible

employment action constitutes a significant change in employment status, such as hiring,
firing, failing to promote, reassignment wiskignificantly different reponsibilities, or a

decision causing a significant change in benefits.”altd481-82 (quoting Burlington Indus.,

Inc. v. Ellerth 524 U.S. 742, 761, 118 S..@257, 141 L. Ed. 2d 633 (28)). In addition, a
plaintiff must show a “causal nexus” betweéhe acceptance orjeetion of the sexual
advances and the tangible employment action. Al&%9% F.3d at 772.

While Plaintiff asserts a claim based quid pro quo harassment, Plaintiff cannot
prove that Shawn Edwards had superyisar decision-making authority over her

employment. See.q, Alaniz, 591 F.3d at 772; Lutes v. Loni Corp., In2010 WL 1963170,

at *2-3 (S.D. Ill. May17, 2010) (“Indeed, thquid in the claim’s name represents the power
or leverage that an employer and/or supeniisids over his subordinates . . . .”). The Court
notes from the outset that Tit\dl provides no definition of te term “supervisor.” Before
the United States Supreme Court establishedrtibe of employer liability in_Burlington

Industries, Inc., v. Ellerth524 U.S. 742, 118 S. Ct. 2257, 141 L. Ed. 2d 633 (1998) and

Faragher v. City of Boca Ratph24 U.S. 775, 118 S. Ct. 2275, 141 L. Ed. 2d 662 (1988),

Fifth Circuit, as well as othliecircuit courts, made an effort to maintain a line between low-

level supervisors who were the equivalentefworkers and supervisors whose authority and

11



power was sufficient to make consequentiapkryment decisions affecting the subordinate,
such that the supervisor was effectively mgton the employer’s behalf. In light of the
courts’ distinction between low-level supexs (who are equivalent to co-employees for
purposes of Title VII) and true supervisorsg tuestion, then, is how much or what kind of
authority must an individual possess to beug supervisor. Cases subsequent to Faragher
and Ellerth indicate that whether an individuas “a supervisor with immediate (or
successively higher) authority” is dependent updether his authority was of a substantial

magnitude. _SeBeffenbaugh-Williams v. Wal-Mart Stores, In@56 F.3d 581, 592 (5th Cir.

1998) (employee was victim’'s supervisor under Faragret Ellerthwhere he had the

authority to discharge her); Phillips v. Taco Bell Cpib6 F.3d 884, 888 (8th Cir. 1998)

(harasser, who was the store manager, waperd@aor based on the authority he had over the

plaintiff); Lissau v. Southern Food Servicd$9 F.3d 177, 179 (4th Cir. 1998) (the Ellerth

and Faraghestandard of liability applied where the harasser “could hire and fire sales

representatives,” such as the plaintiff). Ag tGourt noted in _Rosales v. City of Antonio,

Texas
[I]t is manifest that the essence of siyigory status is the authority to affect
the terms and conditions of the victim’s employment. This authority primarily
consists of the power torki fire, demote, promotdéransfer, or discipline an
employee. Absent an entrustment of lahst some of this authority, an
employee does not qualify as a supervisormpurposes of imputing liability to
the employer.
2001 WL 1168797, at *7 (W.Dlex. July 13, 2001).
In the present case, Plaintiff concedesi@n deposition testimortyat Orrick, and not
Edwards, was her supervisor and that Edwamés not her boss. Moreover, Plaintiff has

failed to otherwise present ampmpetentsummary judgment evidence that Edwards even

12



played any role in her termination. Plaintéfgues in her brief in opposition that “Shawn
threatened to get Amy Hart fired if she wduhot have sex with him.” However, this
assertion is based on hearsay,Plaintiff concedes sheshao personal knowledge of such,
instead stating that Edwards allegedly told oh®@laintiff’'s co-workes, Kirby Sherman, that
he knew how to “get rid of” Plaintiff. SefeeD. R. Civ. P. 56 (c)(B)(4) (noting the need to “set
out facts that would badmissible in evidente(emphasis added). &htiff presents no other
evidence that Edwards played a role incaused her termination. Plaintiff also cannot
demonstrate that there was a “causal nexus” betweenefjbetion of Edwards’ sexual
advances and the emgiment action._Sealaniz, 591 F.3d at 772. Accordingly, the quid pro
quo analysis is inapplicable hérgnd Defendant is entitled to summary judgment as to
Plaintiff’'s claim based on quid pro quo sexual harassment.
Hostile Work Environment

Plaintiff's claim for hostile work environmé&nhowever, falls on different footing. In
order to establish a hostile work environmeairolunder Title VII, a claimant must show: (1)
she belongs to a protected gro(®), she was subject to unwetoe sexual harassment; (3) the
harassment was based upon sex; (4) the harasafferted a term, cotitebn, or privilege of

her employment; and (5) respondeapesior. Jones v. Flagship Int793 F.2d 714, 719-20

(5th Cir. 1986). “To affect a term, condition, rivilege of employment, ‘sexual harassment
must be sufficiently sever pervasive so as to alter thenclitions of employment and create

an abusive working environment3tewart v. Miss. Transp. Comm’a86 F.3d 321, 330 (5th

’ SeePolly v. Houston Lighting & Power C0825 F. Supp. 135, 137 n.3 (S.D. Tex.
1993) (noting that “because the acts of haresg alleged in [Plaintiff's] Complaint were
committed by [Plaintiff’'s] co-workers and not by his supervisors, the Complaint alleges only
a hostile environment and not a gpieh quo sexual harassment claim”).

13



Cir. 2009) (quoting National R.R. Passenger Corp. v. Morgaé U.S. 101, 122 S. Ct. 2061,

2074, 153 L. Ed. 2d 106 (2002) (emphasis added)Jo be actionable, the working

environment must be objectively hostilealyusive. Septimus v. Univ. of Houstd99 F.3d

601, 611 (5th Cir.2005). “Whether an enviramh is hostile or abusive depends on the
totality of the circumstances, including factors such as the frequency of the conduct, its
severity, the degree to which the conduct hysically threatening or humiliating, and the
degree to which the conduct easonably interferes with an employee’s work performance.”
1d. (citing Harris 510 U.S. at 21-22, 114 S. Ct. 367).

Given the fact-specific nature of the ingyithe Fifth Circuit’s pior holdings in this

context are instructive. In ShephardComptroller of Public Accountshe court determined

that the plaintiff could not withstand summgudgment on her hostile work environment
claim where a male co-worker (1) told Shepherd that her elbows were the same color as her
nipples; (2) told her that she had big thig{#y; on several occasions attempted to look down

her clothing; (4) often rubbed his hand from Bleoulder to her wrisgnd (5) twice patted his

lap to indicate where she should sit. Sheph&&8 F.3d at 872-74. But, Shepherd also

testified that the co-worker wer propositioned her or asked her out and, that apart from the

8 The Court notes that in certain istes in Defendarst’ motion for summary
judgment, it states that Plaiffitmust prove that the allegesexual harassment was sevamnd
pervasive. This is not the correct standarhe Supreme Court has stated that Title VII
provides a legal remedy to victims who éditth that the abusive conduct was severe
pervasive. Meritor Sav. Bank, FSB v. Vinsa@Y7 U.S. 57, 67, 106 S. Ct. 2399, 91 L. Ed. 2d
49 (1986);_Harris510 U.S. at 21, 114 S. Ct. 36Zlark Cnty Sch. Dist. v. Breedef32 U.S.
268, 270, 121 S. Ct. 1508, 149 L. Ed. 2d §2901); Faraghev. Boca Raton524 U.S. 775,
786, 118 S. Ct. 2275, 141 L. Ed. 862 (1998) (quoting Meritod77 U.S. at 67, 106 S. Ct.
2399); Burlington Indus., Inc. v. Ellerth24 U.S. 742, 752, 118 S. Ct. 2257, 141 L. Ed. 2d
633 (1998); sealsoHarvill v. Westward Communications, L.L.G133 F.3d 428, 434-35 (5th
Cir. 2005);_Hostetler v. Quality Dining, In218 F.3d 798, 808 (7th Cir. 2000) (“Harassment
need not be severe and pervasive to irapiability; one or the other will do.”).

14



above instances the two hadrigndly relationship at, as Wes outside of, work. Idat 872.
Further, the conduct that Shepherd complaiaedook place over @eriod of almost two
years. Id.

On the other hand, in Farpella-Crosby v. Horizon Health ,GlaeerFifth Circuit upheld

a jury verdict granting relief othe plaintiff's hostile workenvironment claim. 97 F.3d 803

(5th Cir. 1996). In Farpella-Crospthe plaintiff's boss made offisive comments two to three

times a week. Idat 806. The comments centered arothved plaintiff's alleged proclivity to
engage in sexual activity. ldt 805. The boss would comment that “he knew what she liked
to do” and would often inquire whether shad “got[ten] any” the night before. Idde also
joked that the plaintiff “doesnknow how to use condomsgdnd in another instance made
very crude sexual remarks about the smell emanating from her offic&hkl court focused

on the frequency and crudeness of the remagsyell as the frequent inquiries about the
plaintiff's sexual activity and determined that this condwas sufficiently severe, as well as

pervasive, to create a hostile work environmeren without evidence of propositioniog

inappropriate touchingld. at 806; sealsoDonaldson v. CDB In¢2009 WL 1916466, at *8

(5th Cir. July 6, 2009) (relying on Farpella-Croslinding genuine issuesf material fact

present based on “sexually-suggestive commenégle over a five-month period, and noting
that “[p]hysical touching is not a requiremeanta hostile-work-environment claim . . . .");
Alaniz, 591 F.3d at 772 (finding the facts legally sufficient to support a hostile work
environment jury verdict when the plaintiffas propositioned, enduredmments about her
physical appearance and address, and the conduct occurrenhipv@? dayys McQuatters v.

Aaron’s Inc, 2011 WL 4372362 (W.D. Tex. Sept. 19, 2Pp{dexually-suggestive comments

15



made over atwo-month periodenough to create materidacts precluding summary
judgment).

Here, unlike the Shepherse, Plaintiff was directly propositioned for sex. Edwards
also sent her pictures of his genitals, andirféiff was similarly aked to take and send
pictures to Edwards. Plaintiff also maintains that this alleged harassment continued both at
work and at home, while she was off work. e§b comments, propositions, and pictures were
not spread outover a two-year period, agas the case in_Shepheildstead, they occurred

within two months, which is much more similar_to Farpella-Crasiy Alaniz

Defendant, however, makes a two-fold argunoemitending (a) that the alleged sexual
harassment was not “unwelcome,” and (b) thaththrassment was not “based on” Plaintiff's
gender. As to the “unwelcome” argument, Defant contends that because Plaintiff was no
“shrinking violet,” the alleged sexual harassmerst have been welcome. The Court cannot
hold such as a matter of law. Part of Defendaatgument is based dhe fact that Plaintiff
used curse words and, on one occasion, wareating clothing to work. The Court more
than hastens to say that surely this conducs do¢, as a matter of law (or otherwise), offer a
blanket license to engage in sexual harassmenthdfuit is quite a sétch to say that such
alleged harassment was, as a matter of law,covee” in a scenario when Plaintiff rejected
Defendant’s propositions, complainedher co-worker and supervisandwent to the police
station to press criminal charges.

As to Defendant’s argumé concerning whether the harassment was “based on”
Plaintiff's gender, Defendant gues that Plaintiff was subject to such alleged harassment

because Shawn Edwards was angry with Pléibgi€ause she was friends with his ex-spouse
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Renee Edwards. While the record evidence appears to demonstrate that Shawn Edwards was
indeed angry with Plaintiff, his commentscfires, and propositions to engage in sexual

activity were still certainly “sexual in nature.” S&herry v. Shaw Coastal, In2012 WL

147867, at *4 (5th Cir. Jan. 19, 2012) (noting tim&t plaintiff presented evidence to support

the conclusion that the harassment was “dexuanature”). Accodingly, Plaintiff has

presented a genuine disputed@svhether she was subjected to a hostile work environment.
Yet, the analysis does not end here. The Badat contends that it can establish the

Faragher/Burlington affirmative defense. The Faragher/Burlingtatefense allows an

employer that is subject to vitaus liability due to a hostilerork environment claim to avoid
liability by showing: “(1) tle employer exercised reasonable care to prevent and correct
promptly any sexually-harassing behavior; g8yl the plaintiff unreasonably failed to take
advantage of any preventive or correctofgortunities provided by the employer to avoid

harm or otherwise.” Donaldson v. CDB, In835 F. App’x 494, 500 (5th Cir. 2009). The

Court addresses this conjunctive defense in reverse.

First, the Court concludes that materiatts exist concerning wther Plaintiff failed
to take advantage of any preventive orrective opportunities prosied by the employer.
Defendant asserts that it didt know, and had no reason to knafany alleged harassment.
In stark contrast, however, Plaintiff asserts gta informed Shane Orrick, her supervisor, as
well as Bobby Williams, the shop foreman, about the alleged harassment. Specifically, in her
deposition testimony, Plaintiff contends as follows:

Q: Am | correct in understanding that you never talked to Shane Orrick

about any concerns that Shawn Edcigahad made inappropriate sexual
comments to you or sexual advances?
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No at that time, no.

Okay. At any time, did you —

Yes, | did.

-- have a conversation wighane Orrick regarding that?
Yes, | did.

Tell me about that conversation.

> Q 2 Q0 2 O 2

That is going to be after after the Bobby conversation, but | don’t
know how far after th@8obby conversation. EBobby conversation,

I’'m going to say, happened three to four weeks before me being
terminated. In between then and imeing terminated is when Shane
found out. And then he waold against the ddywas terminated, then
minutes before | was terminatefio, a month, and then maybe two
weeks, and then again ten miesibefore | was terminated.

Q: Okay. | want to know the firgime you had a conversation personally,
yourself, with Shane Orrick iwhich you told Shane that Shawn
Edwards had done anything inappropriate of a sexual nature.

A: Okay. That's going to be abotivo weeks or so, a few weeks after
Bobby and | spoke. And the day that | spoke with Shane, | was upset. |
was ill. And that conversation did not go over well. | told him that he
was bothering me and they needed — this [sic] going to sound bad, but |
was basically telling him job, thate needed to say something. That
Shawn had been bothering me, | wasdiof it and let him know that |
was going to do somethindaut it if he didn't.

Q: .. . . What did you tell Shane Orrick that Shawn Edwards was doing
that was bothering you?

A: Messaging me; trying to get me to have sex with him; harassing me at
work; even brought up that he wétsses that morning where Shawn
had met me at the time clock.
The Court must credit Plaifits testimony, at the summary judgment stage, that she informed

Shane Orrick, on more than one ocoasiabout the alleged harassment.
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The Court next addresses whether the eyspl exercised reasonable care to prevent
and correct promptly any sexuallgitassing behavior. Plaintifbatends that she reported the
sexual harassment, on multiple occasionshbdth Williams and Orrick, and they did not
promptly correct the behaviorMore specifically, Plaintiff asserts that, when she informed
Orrick of the harassment, he told her to jissay away” from Edwardand “stay on her side
of the building.” The Court additionally notésat it appears that Dendant did not have a
sexual harassment policy in effeBefendant, in contrast, assetiat after Orrick spoke with
Edwards, the complained-of harassment ceadtat, Plaintiff was terminated shortly after
Orrick appears to have spoken with Edwaeadtsl, even after Orrick’s conversation with
Edwards, Plaintiff still went and filed criminaharges against Edwards. The evidence at trial
may very well demonstrate that, despite the egdack of any sexual harassment policies,
avenues to file complaints, or policies ira@k to prevent such harassment, the Defendant
promptly corrected the behavior. But, givee tiecord, the Court is ubke to conclude such
as a matter of law at the summary judgmengest Accordingly, tb evidence taken as a
whole creates fact issues as to whether Plaiméis subjected to a hostile work environment.
This case presents conflictingsteiptions of a muddled set &cts, and the Court may not
make credibility or factual determinationsthits stage. For this reason, Defendant’'s summary
judgment motion as to this claim is denied.

C. Retaliation

The McDonnell Dougladest is applicable to Title VII unlawful retaliation cases.

Byers v. Dallas Morning News, In209 F.3d 419, 427 (5th Cir. 200@) plaintiff establishes

a prima facie case of retaliation under US.C. § 2000e-3(a) byhewing that: (1) she
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engaged in an activity protectbyg Title VII; (2) she was subjéed to an adverse employment
action; and (3) a causal link exists betweenptitedected activity and éhadverse employment

action. Seetewart v. Mississippi Transp. Comm%86 F.3d 321, 331 (5th Cir. 2009).

Once the plaintiff makes out a prima facieecas retaliation, the burden shifts to the
employer to articulate a legitimate, non-retaligtreason for the employment action. Aryain

v. Wal-Mart Stores Tex. LP534 F.3d 473, 484 (5th Cir. 2008). To survive summary

judgment, plaintiff must then offer evidence tlfat the defendant’s reason is not true, but is
instead a pretext for retaliatigpretext alternate), or (2) the defendastreason, though true,
is only one of the reasons for its conduct, andtlaer motivating factois retaliation for the

plaintiff engaging in protected actiyi{mixed-motives alternative). S&achid v. Jack in the

Box, Ing 376 F.3d 305, 312 (5th Cir. 2004); Smith v. Xerox Casp2 F.3d 320, 330-33 (5th

Cir. 2010).

Here, the Court concludes that, when viewing the evidence in the light most favorable
to the nonmovant, Plaintiff has met her burdethat stage in litigation of demonstrating a
prima facie case. Plaintiff contends that both two weeks before she was terminated, as well as
the day of her termination, she told her immediate supervisor, Orrick, that she was being
sexually harassed. Her termination undisputedhystitutes an adverse employment decision.
As to the third prong, in order &stablish a ‘causal link’ asqeired by the third prong of the
prima facie case, a plaintiff does not have to prove that his protected activity was the sole

factor motivating the employerchallenged actions. Gee v. Prin¢i@B9 F.3d 342, 345 (5th

Cir. 2002). Close timing between an emplogeptotected activity and an adverse action

against the employee may provide the causahection needed to make out a prima facie

20



case of retaliation. McCoy. City of Shreveport492 F.3d 551, 562 n.28 (5th Cir. 2007);

Swanson v. Gen. Srvs. Admirl10 F.3d 1180, 1188 (5th Cit997). However, if the only

evidence of a prima facie causal link is “@demporal proximity between an employer’s
knowledge of protected activitgnd an adverse employmentiant” then “the temporal

proximity must be very closeClark County Sch. Dist. v. Breedef32 U.S. 268, 273-74,

121 S. Ct. 1508, 149 L. Ed. 2d 509 (2001) (per curi@iations and intemal quotation marks
omitted) (citing with approval cases holdingaththree and four-month gaps between an
employer’'s knowledge of a protected activiand an adverse employment action are
insufficientand too long, standing alone, establish a prima factausal link). Even beyond
temporal proximity alone,

The courts have [also] sketched artlioe of indicia of causation in Title VII
cases, because causation is difficulptove. Employers rarely leave concrete
evidence of their retaliatory purposasd motives. For example, in Jenkitie
court looked to three factors for guid&nin determining causation. First, the
court examined the employee’s passciplinary record. Second, the court
investigated whether the employer folled its typical policy and procedures
in terminating the employ€eThird, it examined the temporal relationship
between the employee’s condamnd discharge. Jenkin846 F. Supp. at 1278.
This analysis is highly fact specifias the Supreme Cdurecently noted. St.
Mary’s, 509 U.S. at [524], 113 S. Ct. [2742ihe question facingriers of fact

in discrimination cases is both sengtiand difficult.”) (quoting United States
Postal Service Bd. of Governors v. Aiked60 U.S. 711, 716, 103 S. Ct. 1478,
1482, 75 L. Ed. 2d 403 (1983)).

Nowlin v. Resolution Trust Corp33 F.3d 498, 507-09 (5th Cir. 1994). Here, because the

Court finds the close timing alone (two wse&nd the day of) minimally sufficient for
purposes of the motion at bar to establishiamgifacie case, the Court need not address the

other factors discussed in Nowlin

° |t appears that Starkville Fodbes not have a policy manual.
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After concluding that, for purposes ofnsonary judgment, Plaintiff has presented a
prima facie case of retaliation, the burden shit®efendant to adulate a legitimate, non-
retaliatory reason fathe employment action. Defendantéason for Plaintiff's termination is
her alleged subpar work performance. Thisaléted reason satisfies Defendant’s burden of
production. As such, in order to survive sumynpdgment, Plaintiff must offer evidence
that (1) the defendant’'s reason is not true, but is instead a pretext for retaliation (pretext
alternative), or (2) the defendant’s reasdmugh true, is only one dhe reasons for its
conduct, and another motivatingctar is retaliation for the pintiff engagingin protected
activity (mixed-motives alternative). According to the Fifth Circuit, “[a] plaintiff can only
avoid summary judgment on ‘but for’ causation dgmonstrating ‘a cohft in substantial

evidence on this ultimate isstieNunley v. City of Wacg 2011 WL 3861678, at *5 (5th Cir.

Sept. 1, 2011) (quoting Hernandez v. Yellow Transp.,, 1641 F.3d 118, 129 (5th Cir.

2011)). Evidence is “substantial” if it is of a quality and weggth that “reasonable and fair-
minded men in the exercise of impartial judgrhmight reach different conclusions.” Id.

In Nunley, the Fifth Circuit addressed retaliation post- the court’s decision in_Smith v.

Xerox Corp, 602 F.3d 320 (5th Cir. 2010), where the court held that the Price Waterhouse
“mixed motive” framework applies to Title VII rdtation cases, and a plaintiff may show that

a protected activity was a “motivating” or “substantial” factor. The Fifth Circuit in Satsit
dispensed with the previous requirement that a plaintiff offer direct evidence of retaliation in
order to proceed on the mixed-motive theory. The plaintiff in Nymelying on the Smith

decision, argued that a Title \taliation claim need only offer evidence that retaliation was
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a factor, i.e., that the City had “mixed ma@sy” and such evidence may be circumstantial.
The Fifth Circuit, responding to such an argument, stated as follows:

But as we explained ibong v. Eastfield College88 F.3d 300 (5th Cir. 1996),
there are different tests for cation within the _McDonnell Douglas
framework—the initial “causal-link” rguired for making out a prima facie
case, and the “but for” causation ragadi after the employer has offered a
legitimate, non-discrimirtary justification._ld.at 305 n.4 (“At first glance, the
ultimate issue in an unlawful retaliation case—whether the defendant
discriminated against the plaintiffebause the plaintiff engaged in conduct
protected by Title VIl—seems identical tbe third element of the plaintiff's
prima facie case—whether a causabtk exists between the adverse
employment action and the protected atgtivHowever, the standards of proof
applicable to these questions diffsignificantly. . . . The standard for
establishing the ‘causal link’ elementtbe plaintiff’'s prima facie case is much
less stringent.”). Indeed, ¢hCourt’s opinion in_Xeroxaffirms that the Price
Waterhousemixed-motive approach as digal in the retaliation context
preserves an employer’s ability to eschgbility by refuting but for causation.
Xerox, 602 F.3d at 333 (“[T]he mixed-motives theory is probably best viewed
as a defense for an employer. Thisfense’ allows the employer—once the
employee presents evidence that an illegitimate reason was a motivating factor,
even if not the sole factor, for theatlenged employmeraction—to show that

it would have made the same decisieven without consideration of the
prohibited factor.” (emphasis adde(fpotnote and internal quotation marks
omitted)); seealso Manaway v. Med. Ctr. of Southeast Te430 Fed. Appx.
317 (5th Cir 2011) (“The burden then ghiback to the eployee to ‘prove
that the protected conduct was a ‘ot cause of the adverse employment
decision.” (quoting Hernande$41 F.3d at 129)). Thusur decision in_Xerox

did not dispense with this final “bdor” requirement for avoiding summary
judgment.

Nunley, 2011 WL 3861678, at *5.
As the Court noted above, Plaintiff hasver been written up for her alleged subpar
work habits. In Orrick’s depostn testimony, he testified as follows:

Q: How many times was she writt@p previous to being fired?

191n short, and according to Nunletne only thing the mixechotive analysis does is
increase the bar for a defendant reach before the ultimate burden of proving but-for
causation reverts to the plaintiff.
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A: | wrote some documentation down on her once or twice.

Q: Right.After thefact, right?

A: Yes, Sir.
Thus, the only documentation regarding Pl&istialleged poor work performance occurred
after her termination -pot during the two years while Pldifi was employed with Defendant.
Similarly, Defendant asserts thathile Orrick was taking timeff during the week of June
22, 2009, Plaintiff failed to process a customeequest for service. Adr Orrick returned
from vacation on June 29, 2009 (the day of Pldistiermination), he apparently learned of
this failure. According to Defendant, Orrielkad Chris Vickery had a discussion and decided
to terminate Plaintiff's employment. Plaiih argues, however, that when Orrick was
terminating her employment, he did not men@mrything about the senadicket that was not
written up. In fact, according to Plaintiff, tleewas no discussion about her work performance
at all. Instead, Plaintiff asserthat, when Orrick was termitdg her employment, he told her
that this is just “too much.” This allegétho much” remark was made within ten minutes
after Plaintiff allegedly reported to Orrickahshe was being sexually harassed by Edwards
and had just filed criminal charges. In its rephef, Defendant assert®laintiff’'s contention
that Orrick said this is ‘too much,” which la®es not recall sayingpuld certainly reference
Plaintiff's poor performance anddi of commitment to her job."The Court agrees that this
statement allegedly made by Orrick “couldideed be a reference to Plaintiff's work
performance. However, it “couldlso just as easily be construed as a reference to Plaintiff’s
complaints of harassment. The Court cannot, at the summary judgment stage, weigh the

evidence and make credibility determinationstead, what inferences should be drawn from

24



the record depend on determinations best leth&trier of fact. Accalingly, disputes of
material facts exist, and surany judgment is denied as Raintiff's retaliation claint*

CONCLUSION

For the reasons stated above, DefetidaMotion for Summary Judgment is
GRANTED in part and DENIED in part. The tmn is granted as to Plaintiff's claim for
quid pro quo sexual harassment. The motion isedkas to claims fogender discrimination,

hostile work environmdnand retaliation.

So ordered on this, the 9th__ day of __ February , 2012.

/sl Sharion Aycock
UNITED STATESDISTRICT JUDGE

1 While this action may proceed at trial a¥mixed-motives” case, the Court need
not decide at this juncture wihetr this case is properly labdla “pretext’ case or a “mixed
motives” case. Se8mith 602 F.3d at 333.
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