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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
EASTERN DIVISION

ROGER MITCHELL and

BILLIE ANN MITCHELL PLAINTIFFS
V. CVIL ACTION NO. 1:10CV116-SA-JAD
STATE FARM FIRE AND CASUALTY CO. DEFENDANT

MEMORANDUM OPINION

Before the Court is Defendant State Fdfite and Casualty Company’s Motion for
Summary Judgment [17]After reviewing the motion, resposs, rules, and authorities, the
Court finds as follows:

FACTUAL BACKGROUND

A. The Current Lawsuit

On January 14, 1997, Aberdeen Auto Sales was incorporated pursuant to the laws of
the State of Mississippi. The corporate doeunts list Tony L. Owens as the president of
Aberdeen Auto Sales. Plaintiff Billie Ann Mitchell is identified in the corporate documents as
the treasurer and secretary of Aberdeen AutesSét is undisputed that Plaintiff Billie Ann
Mitchell, in her individual capacity and in herpeeity as an officer for Aberdeen Auto Sales,
executed a document entitled “Unconditionahd Continuing Guaranty in favor of
Automotive Finance Corporation.” On January 17, 2007, Automotive Finance Corporation
instituted a suit against Aberdeen AutdeSaInc., Tony Owens, Billie Ann Mitchell, and
Performance Auto Sales, LLC, seeking paytm&nall sums due and owing to Automotive

Finance Corporations pursuantthe terms of a note executed by Aberdeen Auto Sales and
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the unconditional and continuirgyaranty executed by Billidnn Mitchell and Tony Owens.

On May 16, 2007, Tony Owens filed suit against Aberdeen Auto Sales and Billie Ann
Mitchell, seeking dissolution of the corpaagntity known as Aberdeen Auto Sales, and
seeking an accounting against RilAnn Mitchell for the assets of Aberdeen Auto Sales.

On or about June 28, 2007, both the Automotive Finance and the Owens lawsuits were
presented for defense and indemnification so@Diefendant by Plaintiffounsel. Defendant
opened claims under a Homeowners policyindurance (“HO”) and @&ersonal Liability
Umbrella policy of insurance (“PLUP”) that ltad issued to Roger Mitchell and Billie Ann
Mitchell." Defendant undertook an investigation ceming the two suits and determined that
there was a question as to whether there wasrage available for the allegations made in
the two suits against Billiddnn Mitchell. Thus, on Julyl7, 2007, Defendant issued its
reservation of rights letter adungj that it would provide a defemgor Billie Ann Mitchell in
both suits while it investigated whether coveragges available. Prior to presenting the two
claims to Defendant, Billie Ann Mitchell had ahey retained counsel to represent her in both
suits. As such, Defendant agreed to pay thedéesunsel already retained to represent Billie
Ann Mitchell during the pendencgf the coverage issues, raththan retaining additional
panel counsel. On October 29, 2007, State Fdemied coverage pursuant to the HO and
PLUP policies of insurance for the claimsdaean both the Automotive Finance and Owens
lawsuits. Plaintiffs’ counsel in the Automoti@nance suit submitted billing statements for

his representation of Billie Ann Mitchell,nd the Defendant paid his fees for such

! Defendant also insured Roger MitcheildaBillie Ann Mitchell pusuant to various
automobile policies of insurance. However, those policies are not relevant to the present
action, as the Plaintiffs have not brought sudiagt Defendant seekirgpverage pursuant to
those policies.



representation during the time theservation of rights was irffect. It is undisputed that
counsel for Plaintiffs in the Owens case faitedprovide the requested bill statements and
invoices to Defendant for the tintiee reservation of rights was déffect. It is also undisputed
that, as a result, Defendant did not pay for such representation.

On March 25, 2010, Plaintiffs brought suitasigst Defendant for alleged breach of
contract and bad faith stemmingiin Defendant’s denial of cokagge for claims made against
Plaintiffs in the Automotive Finance and Owens lawstitsPlaintiffs allege (1) that
Defendant’s denial of coverage was wrongdnld without arguable basis, and (2) that the
Defendant failed to adequately investigate tlagnt$ presented, entitling Plaintiffs to punitive
and extra-contractual damages.

B. Claims Made in the Automotive Finance and Owens Lawsuits

Automotive Finance Lawsuit

The claims in the Automotive Finance lawsuit stem from an alleged failure to pay
monies to Automotive Finance pursuant to the guaranty entered by Billie Ann Mitchell.
Count | of the Automotive Finance complaintfes breach of note ansecurity agreement,
and Count Il is for breach of guaranty. Plaintdfsert that a duty to fdd on the part of the
Defendant exists due to the allegations in Count Ill. The allegations in Count Ill of the
lawsuit read as follows:

22. COUNT Il
23. VICTIMS OF CRIME, DECEPTION AND FRAUD

2 Initially, Plaintiffs alleged that Defendant failed tprovide a defense to an
additional lawsuit, Western Surety Roger Mitchell, Billie Ann Mitchell,et al The Court
notes that all of the allegations related to\t¥estern Surety lawsuit have been dismissed. See
Agreed Order [16].



27. Paragraphs 2.6 and 4.0 of the Notevjgle that proceeds received from the
disposition of motor vehicle(s) thatere Purchase Money Inventory to AFC
are held in trust for the benefit of &Fand shall be paid to AFC within 48
hours after the disposition (by sale or otherwise) of an item defined as
Purchase Money Inventory.

28. Aberdeen, Owens, Mitchell and Rerhance misapplied the proceeds of
the sale of motor vehicles, which wedPerchase Money Inventory and which
were held in trust by failing to make payment to AFC from said proceeds as
provided in the Note. The specific vel@isisold out of trust are identified on
AFC’s Write OFF Detail Report, @thed hereto as Exhibit 4.

29. By misapplying entrusted property andperty of a credit institution in a
manner that Aberdeen, Owens, Mitchefld Performance knew was unlawful
and knew involved substantial risk tufss or detriment to AFC, Aberdeen,
Owens, Mitchell and Performance committeminonal deception as that term is
defined by Ind. Code § 35-43-5-3.

30. By transferring the proceeds of théesan derogation of the Note with
intent to defraud AFC, Aberdege Owens, Mitchell and Performance
committed criminal fraud as that term is defined by Ind. Code. § 35-43-5-4.
*k%

32. AFC has suffered a pecuniary loss assalt of the violations of Ind. Code
8 35-43-5-4 by Aberdeen, Owens, MitcheldaPerformance. Pursuant to Ind.
Code § 34-24-3-1, AFC is entitled tecover from Aberdeen, Owens, Mitchell
and Performance three (3) times AF@&ual damages from such violations,
which is $307, 388.10, together with attorsefges, interesgnd other costs of
collection set outherein.

*k%

Count Il basically alleges that Billie Ann Mhell misapplied proceeds, sold vehicles out of
trust, misapplied entrusted peaty and property of a credinstitution, and transferred

proceeds of the sales in derogatrath the intent to defraud.



Owens Lawsuit
The claims in the Owens suit seek dissolution of the corporate entity known as
Aberdeen Auto Sales and an accounting ofstets from Billie Ann Mitchell. The relevant
portions of the Owens complaint read as follows:

10.

Plaintiff has requested an accountiffgm his co-shareholder, Defendant
herein and has not received it norshae been advised of the location of
corporation property or the receivableatthave been collected by her in his
absence.

11.

Plaintiff has attempted to locate propeotyAberdeen Auto Sales, Inc. and has
discovered property previously belongitmgthe Corporation that was allegedly
sold or transferred to them by the bard of Director, Billy Ann Mitchelf.

CLAIM FOR RELIEF
12.
A.) The Directors are deadlocked irettanagement of the corporate affairs
and are unable to break the deadlock. . . .

B.) The Director in control of the corporation has acted and is acting and will
continue to act in a manner thailisgal, oppressivand fraudulent.

C.) The corporate assets &eing misapplied or wasted.

D.) Corporation assets have been sald aot applied to current obligations of
the corporation.

E.) That the assets of the Corporationehdbeen used to pay debts that were
personally guaranteed by the stockhoddi the detriment of others holding

® Plaintiff Billie Ann Mitchdl is referred to in the Owes lawsuit as “Billy Ann
Mitchell.”



legitimate claims against the Corporatithrat were not personal liabilities of
the stockholders as well.

The Owens lawsuit, as it relatéo Plaintiff Billie Ann Mitchell,raises allegations of fraud,
waste, misrepresentation, and misappropriation of funds.

C. The Insurance Policies

The insuring agreement of the HO policy provides:

SECTION IILIABILITY COVERAGES
COVERAGE L — PERSONAL LIABILITY

If a claim is made or a suit is brought againstresured for damages because
of bodily injury or property damageto which this coverage applies, caused
by anoccurrence,we will:

1. pay up to our limit of liability for the damages for which the
insured is legally liable; and

2. provide a defense at our expemgecounsel of our choice. We
may make any investigation andtieany claim or suit that we
decide is appropriate. Our obligan to defend any claim or suit
ends when the amount we pay for damages, to effect settlement
or satisfy a judgment resulting from thecurrence equals our
limit of liability.

Thus, the HO policy provides insurance for “Bpdnjury” and “property damage” that is
caused by an “occurrence” that takes place duhegpolicy period, and for which coverage
is not otherwise excluded. The HO policy defines the term “occurrence” as

7. “occurrence”, when used in Section Il of this policy, means an
accident, including exposure to conditions, which results in:

a. bodily injury; or

b. property damage; during the policy period. Repeated or
continuous exposure to the nsa general conditions is
considered to be oracurrence.



The insuring agreement of the PLURL@rovides:
COVERAGES
1. COVERAGE L PERSONAL LIABILITY
If you are legally obligated to pay damages fdoss, we will pay yournet

lossminus theretained limit. Our payment will not exceed the amount shown
on theDeclarationsas Policy Limits Coverage L Personal Liability.

2. Defense and Settlement.
a. We may investigate, negotiate and settle a claim or suit covered
by this policy.
b. When the claim or suit is covered by this policy, but not

covered by any other policy available to you: (1) we will defend
the suit against you;

The insuring agreement of the PLUR2@rovides:

COVERAGES

COVERAGE L — PERSONAL LIABILITY

If a claim is made or suit is brought againsiresured for damages because of
alossfor which theinsured is legally liable and to which this policy applies,
we will pay on behalf of thensured, the damages that exceed tetained
limit . The mostve will pay for suchlossis the Coverage L Limit of Liability,
as shown on the declarationggparegardless of the numberin$ureds who
may be liable, claims made, or persons injured.

The PLUP, C1 provides:

*k%k

6. “loss” means:

a. an accident, including injurious exposure to conditions,
which results irbodily injury or property damage during
the policy period. Repeated opntinuous exposure to the
same general conditions is considered to bdassor



b. the commission of an offense, or series of similar or related
offenses, which result ipersonal injury during the policy
period.

The PLUP, G2 provides defines the term “loss” as:

*k%k

7. “loss” means:

a. an accident, including adeintal exposure to conditions,
which first results irbodily injury or property damage
during the policy period. Repeated or continuous
exposure to the same general conditions is considered to
be ondoss,or

b. the commission of an offse which first results in
personal injury during the policy period. A series of
similar or related offenses is considered to belose

Thus, in order to fawithin the insuring language dhe PLUP, the underlying suits must
make some allegation of a “loss” defined“bsdily injury” or “property damage” caused by

an “accident” or “personal injury” caused by an offense.

SUMMARY JUDGMENT STANDARD

Summary judgment is warranted under R&Ba) of the Federal Rules of Civil
Procedure when evidence reveals no genuinmtisregarding any material fact and that the
moving party is entitled to judgment as a nratié law. The rule “mandates the entry of
summary judgment, after adequate timedmcovery and upon motion, against a party who
fails to make a showing sufficient to establible existence of an element essential to that

party’s case, and on which that party will b&s burden of proof at trial.” Celotex Corp. v.

Catrett 477 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).



The party moving for summary judgment “bears the initial responsibility of informing
the district court of the basier its motion, and identifyinghiose portions of [the record]
which it believes demonstrate the absenca génuine issue ohaterial fact.” Id.at 323, 106
S. Ct. 2548. The nonmoving party must tifgo beyond the pleadings” and “designate
‘specific facts showing that there @&sgenuine issue for trial.”” Idat 324, 106 S. Ct. 2548
(citation omitted). lrreviewing the evidence, factual controsies are to be resolved in favor
of the nonmovant, “but only when . . . bothriees have submitted evidence of contradictory

facts.” Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc). When such

contradictory facts exist, th€ourt may “not makeredibility determinations or weigh the

evidence.” Reeves v. Sanderson Plumbing Prods,,386. U.S. 133, 150, 120 S. Ct. 2097,

147 L. Ed. 2d 105 (2000). However, conclysallegations, speculation, unsubstantiated
assertions, and legalistic argumehéve never constituted an gdate substitute for specific

facts showing a genuine issue for trilG Ins. Co. v. Sedgwick James of Wask/6 F.3d

754, 759 (5th Cir. 2002); SEC v. Regcil® F.3d 1093, 1097 (5tir. 1997);_Little 37 F.3d at
1075.

ANALYSIS AND DISCUSSION

“In any suit for a breach of contradhe plaintiff has te burden of proving by a
preponderance of the evidencg:tfie existence of galid and binding conte; and (ii) that
the defendant has broken, or breached i &n) that he has been thereby damaged

monetarily.” Clifton v.Nationwide Gen. Ins. Cp2010 WL 3274507, at *3 (S.D. Miss. Aug.

17, 2010) (citing Warwick v. Matheneg03 So. 2d 330, 336 (Miss. IBY. In this case, the

Plaintiffs’ breach of contract aim is two-fold. That is, Platiffs allege that Defendant



breached their contract of insurance by fdi)ing to defend and indemnify them for the
claims made in the Automotive Finance and Owens lawsuits, and (2) failing to adequately
investigate the claims. Befotbe Court considers each alléga, the Court first discusses
Defendant’s summary judgment motion aelates to Plaintiff Roger Mitchell.

A. Claims Made by Roger Mitchell

Plaintiffs’ Complaint alleges that the undenlg lawsuits werebrought against both
Roger Mitchell and Billie Ann Mitchell. However, both the Automotive Finance and Owens
lawsuits only name Billie Ann Mitchell as afdadant. Defendant State Farm’s obligation to
defend its insured only applies to those instamdesre a claim is made auit is filed against
an insured that is otherwise covered. Giveat there were no claims made in the two suits
against Roger Mitchell, the Defendant could hatve breached any duty to Roger Mitchell
under either the HO or PLUP policies. For tt@ason, the Plaintiffs concede in their response
brief that summary judgmenshould be granted as to Roger Mitchell. Accordingly,
Defendant’s Motion for Summaiyg granted as to all claint®ncerning Roger Mitchell.

B. Duty to Defend Claims Against Billie Ann Mitchell

An insurer “has an absolute duty to defend a complaint which contains allegations
covered by the language of thelicy, but it has absolutely no duty to defend those claims

which fall outside the coverage of thdipp.” Farmland Mut. Ins. Co. v. Scruggd86 So. 2d

714, 719 (Miss. 2004) (citations omitted). “Onlytlife pleadings state facts which bring the

injury within the coverage ahe policy is the insured requiréd defend.” Shelter Mut. Ins.

Co. v. Brown 345 F. Supp. 2d 645, 648-49 (S.D. Mi2804) (citing_Mulberry Square

Productions, Inc. v. State Farm Fire & Cas.,Ci01 F.3d 414, 421 (5th Cir. 1996)).

10



Therefore, in determining wheththe insurer has a duty to defend the insured, the Court must

“look to the allegations in the underlying stateicacomplaints.” Am. Guar. & Liab. Ins. Co.

V. The 1906 Cq.273 F.3d 605, 610 (5th Cir. 2001) (applyiMississippi law). “The insurer

has a duty to defend when there is any basipditential liability under the policy.” Cullop v.

Sphere Drake Ins. Cal29 F. Supp. 2d 981, 982 (S.D. Miss. 2001) (citations omitted).

As noted above, the Automotive Finance lawsuit stems from an alleged failure to pay
monies to Automotive Finance pursuant to the guaranty entered by Billie Ann Mitchell.
Count Il of the lawsuit, the only count relevamnt this proceeding, kgiges that Billie Ann
Mitchell misapplied proceeds, sold vehicles ofitrust, misapplied entrusted property, and
transferred proceeds with artent to defraud. The claims in the Owens suit seek dissolution
of the corporate entity known as AberdeendABales and an accourgiof its assets from
Billie Ann Mitchell. As it relates to Plairffi Billie Ann Mitchell, the Owens suit raises
allegations of fraud, waste, misrepnetsgion, and misapprogtion of funds.

It appears undisputed that the HO polmyvides insurance for “bodily injury” and
“property damage” that is caused by an “ocence” that takes place during the policy period,
and for which coverage is not otherwise exctiiddt also appears to be undisputed that in
order to fall within the insuring language thie PLUP the underlying suits must make some
allegation of a “loss” defined as “bodilinjury” or “property damage” caused by an
“accident” or “personal injury” caused by an offen§he Plaintiffs appear to concede that
neither the Automotive Financewauit nor the Owens lawsuit otain allegations of “bodily

injury” or some other “personal injury” as defined in the insurance policies. Instead, the

11



Plaintiffs’ entire argument in this case hingestlom meaning of the term “property damage.”
The HO and PLUP policies define property damage as:
HO (2006-2007 and 2007-2008 policy periods):
8. “property damage” means physical damage to or destruction of
tangible property,ncluding loss of use of this propertyTheft or

conversion of property by any ingd is not property damage.

PLUP, C-1 (2006-2007 policy period):

11. “property damage” means physical injury tor destruction of tangible
property. Thisincludes the loss of useaused by the injury or
destruction.

PLUP, C-2 (2007-2008 policy period):
10. “property damage” means physical damage to or destruction of
tangible propertyincluding the loss of such property Tangible
property does not include comput programs or data or the
reconstruction of computer prograros data. Theft or conversion of
property by an insured isot property damage.
Specifically, Plaintiffs confingheir discussion of property dege to the above-italicized
portion of the definitions. Plaintiffs asseahat the allegations in Automotive Finance and
Owens are in fact claims g@iroperty damage because there allegations that Billie Ann
Mitchell fraudulently sold propeytout of trust and wasted asse According to Plaintiffs,
these allegations raise “loss of use” issussalise (1) Automotive Finance could not initially
repossess the vehicles that served as collateder the security agement and guaranty and
(2) because the assets wasted in the Owens dagsiof use of those assets. Plaintiffs never
allege that there has been “physical damagédestruction of tangible property” in this case,

instead asserting that the dhfion of property damage ithe insurance policies provides

coverage for loss of use even if no physicahdge or destruction has occurred. Defendant,

12



on the other hand, contends that such a readinigeopolicies is flawed. Given this dispute
between the parties, the question before @oairt concerns the proper interpretation of
“property damage” as it is defined in the policies.

Mississippi law provides a familiar standdoad interpreting insurance policies:

[I]f a contract is clearrad unambiguous, then it must be interpreted as written.
A policy must be considered as a whaoigh all relevant clauses together. If a
contract contains ambiguous or uncléamguage, then ambiguities must be
resolved in favor of the non-draftingarty. Ambiguities exist when a policy
can be logically interpreted in twor more ways, where one logical
interpretation provides for coverage. However, ambiguities do not exist simply
because two parties disagree over thepnétation of a polig. Exclusions and
limitations on coverage are also construe favor of the insured. Language in
exclusionary clauses must be clead aunmistakable, as those clauses are
strictly interpreted. Nevertheless, @urt must refrain from altering or
changing a policy where terms are unagyubus, despite resulting hardship on
the insured.

U.S. Fid. & Guar. Co. of Miss. v. Marti®98 So. 2d 956, 963 (Miss. 2008) (citations and

guotation marks omitted). Neither side actualyntends that the insurance policies at issue
here are ambiguous; however, as noted, both siglesar to advance coaty interpretations
of the “property damage” language.

The Court begins by noting that severauits have addressed the issue of whether
insurance policy language similar to the languiagghis case allows for loss of use damages
that are unaccompanied by physical damage. The Plaintiffs, despite the fact that they fail to
actually cite toany authority, appear to rely on atianale similar to the one found in

American Home Assurance Co. v. Libbey-Owens-Ford @86 F.2d 22 (1st Cir. 1986) and

Gibson v. Farm Family Mutual Insurance 0&73 A.2d 1350 (Me. 1996).

13



In American Home Assurance Cdproperty damage” was defined in the policy at

issue as “physical injury tagr physical destruction of, tangible property, including loss of
use thereof.” 786 F.2d at 24. In that cates court of appealsréit noted that the 1973
revision of the comprehensive general ligpipolicy (CGL), used by most insurance
companies, added the modifiepHysical’” injury to the defirtion of “property damage™ in
order to restrict recovery fantangible losses. Thereforander this policy language, some
physical injury to tangible property mus¢ shown to trigger coverage. &.25.

The court agreed with the district cosrtfinding that the pay did not require
tangible property to suffer physical injury order for a loss of uselaim to be covered,
stating as follows:

Because the American Home policy egply defined property damage as
‘physical injury’ to tangile property, and becaus®ne of Hancock’s claims
entailed or resulted from physical damageéhe Hancock Building, the district
court concluded that none of Hank&c claims for consequential damages
resulting from the breakage of [thefendant’s] windows were covered under
the policy. The court did find coverader the loss of use claim because the
policy defined property damage as ‘physical injury to . . .tangible property,
including the loss of use therédeémphasis added). The court noted that,
although the word ‘including’ could suggedbit loss of use must be traced to
some physical injury, it was moreasonable to view the additional phrase
‘loss of use thereof’ as includingny ‘loss of use of tangible property’,
independent of physical injury to thatoperty. The court also noted that the
American Home policy was significantlglifferent from other polices that
explicitly cover only ‘physical injury taangible property . . . including loss of
use thereofesulting therefrom(emphasis added).

Id. at 25.

In Gibson the policy defined “property damage” ‘gshysical injury to or destruction

of tangible property, inading the loss of use dhis property.” Gibson673 A.2d at 1353.

Interpreting the languagef the policy against the insurdéhe court concluded that the policy

14



included loss of use of tangible property with no accompanying physical injury to that
property. Gibson673 A.2d at 1353.

In contrast to these two cases, the majaitgourts directly addressing the issue have
interpreted the same policy language that exists in this case to require physical damage or

destruction of tangible property beforestl is coverage for loss of use. Seg, Mutlu v.

State Farm Fire and Cas. C®&37 Ill. App. 3d 420, 428-31, 785 N.E.2d 951 (2003);

Continental Ins. Co. v. Bone§96 N.W.2d 552 (lowa 1999); Coulter v. CIGNA Property &

Casualty C0s$.934 F. Supp. 1101 (N.D. lowa 1996); Ehlers v. John$64 Wis.2d 560, 476

N.W.2d 291 (App.1991); Dixon v. National American Insurance @bl N.W.2d 32 (Minn.

App. 1987);_sea@lso43 AM. JUR. 2D INSURANCE 8§ 705 (“Under a clause providing coverage
for “loss of the use of the property,” the lossuske damages must arise from physical damage
to or the destruction of tangible property.”)LLAN D. WINDT, 3 INSURANCE CLAIMS &
DispuTESSTH § 11:1, n.2 (same). In Dixpthe policy at issue defined “property damage” as
“physical injury to or destructioof tangible propertyincluding loss of use of this property.”
411 N.W.2d at 33. The court held that buyers’ claamainst the sellers-insureds, that a septic
system was inadequate and outside the prgpdrbundary lines, did not constitute property
damage. The court noted thaeté were no allegations that the property was injured or
damaged in any way — the only damage beintpédouyers and their imest in the property.

Id. at 33-34.

In Ehlers v. Johnsgrthe insurance company refuseddiefend its insureds against a

suit alleging that they had misrepresented thdines in a real estate transaction. The policy

in that case defined property damage to nigduysical injury to ordestruction of tangible

15



property, including loss of usaf this property.” Ehlers164 Wis.2d at 562, 476 N.W.2d at
292. The court rejected the imeds’ argument that no physicajury to the property was
required in order to trigger covegra The court reasoned as follows:
The loss of use clause is introducedtbg verb ‘including.” The dictionary
defines ‘including’ as ‘to take in or compe as part of a whole . . .,” The loss
of use clause is thus introduced as a subs ‘physical injury to or physical
destruction of tangible propgtt If the loss of use clause were interpreted as
the [insureds] would have it, i.egs any nonphysical injury to tangible
property, the definition oproperty damage wouldfectively read: ‘physical
injury to . . . tangible property, inclutly non-physical injury.We reject such
a contradictory reading.
Id. at 564, 476 N.W.2d at 293.

In Coulter, the policy at issue defined “propgrttamage” as “physical damage or
destruction to tangible propertyicluding the loss of the use thfat property.” 934 F. Supp.
at 1118. Because the lowa courts had notctlreaddressed whether such policy language
required that the tangible prepy be physically damaged atestroyed for there to be

coverage for loss of its use, the district ¢con@viewed cases from other jurisdictions. The

Coulter court noted that the definitions in both Ehlarsd _Dixonwere virtually identical to

the definition of “property damage” in the policy before it, and the court ultimately followed
the rationale irthose cases.

However, the Coultecourt also discussed American Home AssuranceirCeome

detail. The_Coultecourt first questioned the Agrican Home Assurance Coourt’s reliance

on the 1973 revision of the CGL policy. The @eu court noted that the 1973 revision
defined “property damage” as either “(1) ‘ploa injury to or destruction of tangible
property which occurs duringehpolicy period, incluthg the loss of use thereof at any time

resulting therefrom;” or (2) dss of use of tangible propeniyhich has not been physically

16



injured or destroyed provided such loss of is caused by an occurrence during the policy

period.” Id. at 1120. After further noting thaamerican Home Assurance Coited the
revision but advocated an exception to the languaguiring a physal injury or damage to

accompany the loss of use damages, the Cadtet stated as follows:

The court, however, fails to see howeti973 revision lendgself to an
interpretation that loss of use damsgmaccompanied by physical damage or
injury are covered as ‘property damgdgehere the second prong of the CGL
definition is not given as an alternag to the first prong. Clearly, the second
prong was added in 1973 ¢over loss of use damages to tangible property that
are unaccompanied by physical damage or destruction. Thus, because the
drafters found a second prong was necessary for loss of use damages
unaccompanied by physical damage, the first prong defining property damage
as ‘physical injury to odestruction of tangible propgrt . . , including loss of

use thereof at any time resulting thereitanust require loss of use damages

to be accompanied by physical injury or destruction.

Id. at 1121.

The policy in_Coulteresembled the first prong ¢fie CGL definition and did not

provide the alternative definition for lossuge damages unaccompanied by physical damage.

The Coultercourt concluded that the decisions in Ehkemgl_ Dixonadvocated a more logical

approach to analyzing the issue. Construimg language as a whole and giving the words
their ordinary meaning, the court determineat tihe policy’s definition of “property damage”
wasnot susceptible to two interpretations, and hiblat there was no coverage because there
were no allegations that the loss of use of tangible property was accompanied by physical
damage or destruction. ldt 1122.

Similarly, in Continenthlnsurance Co. v. Bone$96 N.W.2d 552 (lowa 1999), the

insureds were sued for their refusal to honguarantee, which had resulted in the eviction of

111

a tenant. The insurance policy at issue defined property damage as “physical injury to or

17



destruction of real propertgr tangible personal property cinding loss of use of the
property.” 1d. at 556. The insureds claimed thaé ttenant’'s evictiorfrom the premises
resulted in his loss of use of the real estatel therefore, there was allegation of property
damage for which the poy provided coverage.

Noting that this was a case of first imgsen, the lowa Supreme Court reviewed prior

decisions from other jurisctions, including_CoulterGibson Ehlers and_American Home
Assurance Co.The court first rejected the reasoning in Gihstating as follows:

The Maine court’'s analysis was verghaeviated; without any discussion of

the policy language, the court mereaiited as support foits holding the
general principle that polies of insurance are interpreted “most strongly’
against the insurer.” Unless there are two reasonable meanings from which to
choose, however, the rule that a contracist be construed against the party
who drafted it does not come into playhe Maine court failed to explain why

the interpretation it adopted was raasonable meaning based upon the
language of the policy.

Id. at 558. The Bonesourt next criticizedhe decision in American Home Assurance foo.

that court’s reliance on the differences in thaglaage of the standard insurance form and the
abbreviated form used ihat case. The Bonesurt pointed out thahe difference gave rise
to a contrary, reasonable interqatgon. The court concluded that the alternative interpretation
was neither reasonable nor consistent withghblicy language. Thus, in accord with Ehlers
the Bonescourt concluded that damages for loss of use of tangible property were covered by
the policy in that case only if the propehsid been physically jured or destroyed.

In this case, the Court agreegh the majority of courts that have addressed the issue
and finds that the definitions of property dayjean both the HO and PLUP insurance policies
require physical damage or destruction of thlegproperty. Statedlifferently, the Court

concludes that there can be no coverdge the loss of use of tangible property
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unaccompanied by physical damage or destmuctThe HO policy and the PLUP, C-2 policy
provide almost identical defitions of property damage: “property damage means physical
damage to or destruction of tangible propeirtgjuding loss of use of this/such properfy.”
The word “including” is defined as follows: “ttake in or compriseas part of a whole.”
MERRIAM’S WEBSTER S COLLEGIATE DICTIONARY 588. Thus, the claus&ncluding the loss
of use” is a subset of the clause “physidaimage or destructioaf tangible property.”
Further, the prepositional phrases — “of thadperty” and “of such property” — undoubtedly
refer to “tangible property.” Weto conclude that such plses refer to tangible property,
independent of the physical dageaor destruction language, igaeserthe fact tat “to tangible
property” is also a prepositionphrase that modifies the subjeétthat first clause, “physical
damage or destruction tonggible property,” and neglectthe significance of the word
“including.” The word “including”essentially links the two clausesf the second clause of
the definition was intended toaate a separate class of cogerghat did not require physical
damage or destruction to tangitproperty, the word “or” woulbe substituted in the place of
the word “including.” That is, the definith would read: “property damage means physical
injury to or destruction of tangible propenty the loss of use of t/such property.” The
definition, however, does not read this way.

The policies in this case also do not pdevian alternative definition for loss of use
damages unaccompanied by physical damage.i§hsdme insurance policies, including the

1973 revision of the CGL, contain a ddfion similar to the one in this casend an

* The PLUP, C-1 provides a slightly difést definition of property damage:
“property damage means physical injury todestruction of tangibleroperty. This includes
the loss of use caused by the injury or destruction.” This definition is even more specific as to
the requirement that there be some physigaty or damage to tangible property.
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alternative definition that defines property damagdoss of use of tangible property that is

not physically destructed or damaged. S&g, Architex Assn. Inc. v. Scottsdale Ins. C&7

So. 3d 1148 (Miss. 2010) (providing an example of such a policygct8e Ins. Co. of

Southeast v. J.B. Mouton & Sons, In854 F.2d 1075, 1077-78 (5th Cir. 1992) (same). Here,

an alternative definition waexcludedrom this policy.

Furthermore, the Fifth Circuit’decision in_Selective Insuranseipports the Court’s

reading of the policy in this case and illustrates the differences between policies that have

alternative definitions of “los®f use.” In _Selective Insurancéhe underlying complaint

alleged that the defendants committed variousngs resulting in the loss of land and future

income from the operation or saépartnership property. lét 1077. It was alleged that the

complaint asserted allegations of loss of land and loss of income, and that this qualified as
property damage under the appble insurance policy. IdThe definition of property damage
in the Selective Insurance policy was as follows:

(1) physical injury to or destruction @éngible property which occurs during
the policy period, including the loss ake thereof at any time resulting
therefrom, or (2) loss of use of tangible property which has not been
physically injured or destroyed providedch loss of use is caused by an
occurrence during ghpolicy period.

Id. (emphasis added). The court analyzed each definition of property damage separately. The
court started with the first definition — a defioiti that is similar to the one at issue in this
case. The court reasoned as follows:

The [ ] complaint indeed describes wrongful conduct by the defendants

resulting in the initial tnsfer of their land to éhpartnership (1 13, 27, 30,

32), in the allegations that defendants intentionally or recklessly made false

and misleading statements and onditteaterial facts (1 25-27, 29, 38, 42,

70), and aided and abetted each othersoh@me to sell the investment (11 30,
32-33, 45) and to defraud plaintiffs (1 76).
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This loss does not fall within therdt type of covered property damage,
however, for two reasons. First, Moutbas not suggested how a transfer of
the land can constitute “physical injury to ordestruction of” the land . . .

Id. at 1078 (emphasis added). The court nabed the second, alternative definition — as
opposed to the first one — is the definition one would use for loss of use when the property is

not physically injured or destroyed. ldt 1078 n.2; sealso Siciliano v. Hudson1996 WL

407562, at *8 (N.D. Miss. April 3, 1996) (failur® show physical damage prohibited a
finding of property damage in an insurance potitat defined property damage as “physical
injury to or destruction of tanigie property, including lss of use of this pperty”). In this
case, as noted, the policies at issuevar@ of such an alternative definition.

After an examination of thdefinition of “property damage” as defined in the HO and
PLUP policies, the Court here determines thath definitions are mcsusceptible to more
than onereasonablanterpretation. In the absenceasfy ambiguity and affording the words
their plain, ordinary meaning, the Court concksidleat there can be no coverage for the loss
of use of tangible property unaccompanied by mayslamage or destruction. The claims in
both Owens and Automotive Finance are only pexynin nature, with allegations of breach
of contract and fraud/misrepresentatiam Automotive Finance, and accounting and
dissolution in Owens. Billie Ann Mitchell evaaonceded in her deposition testimony that she
only alleges claims coverage related to the “loss of obaioniesallegedly sustained by both

Tony Owens and Automotive Finance:

*kk

Q: So they didn’t allege in the Automotive Finance complaint that
you, for instance, took a baseball bat and beat in a windshield or
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knocked out a headlight or ahytg like that. You didn’t cause
any physical damage to the cars.

A: No, ma’am.

Q: They just claimed that they didnget their money from you,
correct?

A: Yes, ma'am.

Q: Mrs. Mitchell, did you pysically harm any vehicles?

A: No, ma’am.

Q: Did you physically harm any property that was owned by
Aberdeen Auto Sales?

No, ma’am.

Q: Did you physically harm any property that was owned by
Automotive Finance Corporation?

A: No, ma’am.

*%k%

Q: Okay. Mrs. Mitchell, if youl take a look at the Owens—Tony
Owens versus Aberdeen Auto Sales complaint. Would you
please explain to me what claims in the Tony Owens versus
Aberdeen Auto Sales complaint you contend should be covered
by State Farm.

A: | was accused of misusing assets or wasting assets, misapplied

or wasted assets. Individually.

As the Defendant aptly pointed out, under Misgpi law, such economic and monetary loss

does not qualify as physical injury._Sedrogers v. Allstate Ins. C0938 So. 2d 871 (Miss.

Ct. App. 2006) (holding that claims of fingial loss and damages for loss of reputation do

not amount to “physical injuryo or destruction of tangielproperty”);_Audobon Ins. Co. v.

Stefancik 98 F. Supp. 2d 751, 756 (S.D. Miss. 1998dlding that financial losses and
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tangible injuries to reputation are not injuries to tangible property); Shelter Mut. Ins. Co. v.

Brown, 2004 WL 2651249 (S.D. Miss. 2004) (damageffered by purchaser of house arising

out of deficient foundation of hoenwere pecuniary in natur@cdid not constitute ‘property
damage’). Similarly, the claims for fraud and deception (misrepresentation) do not constitute
claims for “property damage” under Mississifgiv as they are economic and contractual in

nature._Sedendrop v. Shelter Mut. Ins. C®2007 WL 4200827, at *4N.D. Miss. Nov. 26,

2007). Accordingly, because there has been aoncbf physical damage or destruction of
tangible property, the definition of property daméges not been met. Given this, there is no
coverage for the claims assattagainst Plaintiffand thus no duty tdefend. Defendant’s
Motion is, for this reason, granted.

However, the Court notes that, even itlitd conclude there was some allegation of
property damage in the underlyirsgits, Plaintiffs’ claims wuld still fail. According to
Plaintiffs, once a claim for “property damage”shibeen asserted, this triggers Section Il —
Additional Coverages of the HO policy. Sectill — Additional Coverages provides, in

relevant part, as follows:

*k%x

3. Damage to Property of Others

a. We will pay for property damage to property of others
caused by an insured.

b. We will not pay more than the smallest of the following
amounts:

(1) replacementostat the time of loss;
(2)  full costof repair;
(3) $500in anyoneoccurrence

C. We will not pay for property damage
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(1) if insurancas otherwise provided in this policy
(2) causedintentionally by an insured who is 13
years of age or older
3) to property, other than a rented golf case, owned
by or rented to an insured, a tenant of an insured,
or a resident of your household, or
4) arisingout of
(@) businespgursuits
Section Il — Additional Coverages does not ol property damage that is “intentionally”
caused by the insured. All of the allegationgha Owens and Automotive Finance lawsuits
are intentional acts (i.e., fraud, misappropriatizvaste, criminal deception). Thus, even if
the Plaintiffs could trigger Section Il —délitional Coverages by alleging some form of
property damage, Plaintiffs have still faileddemonstrate how Section 1l would apply.
Along the same lines, a readiof the complete definitioof “property damage” in the
HO and PLUP policies sheds light on some addal exclusions that, aoaing to Plaintiffs’
own characterization of the case, would hkelso exclude coverage. The HO and PLUP
policies both explicitly sta&t that “conversion” and “theft” do not constitute “property
damage.” By Plaintiffs’ own argument, thexclusion would apply. That is, Plaintiffs
attempt to establish “loss of use” in their by saying that the vehicles at Aberdeen Auto
Sales were improperly sold, hidden, or nobpgarly accounted. Such allegations made by
Plaintiffs, while not technically labeled as soe akin to allegations of theft and conversion.

Thus, even if the Court concluded that degdtion of “property damage” existed, additional

exclusions under the policie$ insurance would still excludeoverage in this case.
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C. Duty to Investigate

Mississippi places a duty on insurers toopgerly investigate the claims of their

policyholders._Se®ilate v. Amer. Federated Ins. C865 So. 2d 387, 395 (Miss. Ct. App.

2004); Life & Cas. Ins. G. of Tennessee v. Bristow29 So. 2d 620 (Miss. 1988); sakso

McLendon v. Wal-Mart Stores, Inc521 F. Supp. 2d 561 (S.D. Miss. 2007) (Duty to

investigate workers compensation claim reggirprocurement of all relevant medical
information. No bad faith where insurer is aetivinvestigating claim pursuant to that duty);

Washington v. Am. Heritage Life Ins. Co500 F. Supp. 2d 610 (N.D. Miss. 2007)

(Mississippi law imposes on insurer a duty wastigate claims and claimant has a duty to
cooperate in that investigatioAn insurer who is actively invéigating a claim is not liable

for bad faith for doing so.); Eicheeer v. Reserve Life Ins. C®82 F. Supp. 1355, 1366

(N.D. Miss. 1988)aff'd, 881 F.2d 1355 (5th Cir. 1989ert. grantedjudgment vacated on
other groundsby 499 U.S. 914, 111 S. Ct. 1298, 113Hd. 2d 233 (1991) (“Mississippi
imposes a clear duty upon an insurance compapromptly and adeqgtely investigate an
insured’s claim before denying it.”). “An adjesthas a duty to investigate all relevant

information and must make aatestic evaluation of a claimDunn v. State Farm Fire & Cas.

Co. 711 F. Supp. 1359, 1360 (N.D. Miss. 1987).

Here, while Plaintiffs contentthat Defendant did not adedaly investigate the claims
made in the Automotive Finance and Owens lawsuits, they provide absolutely no evidence or
support for such an assertion. The Defendant imefact actively condued an investigation
into the coverage issues. Thefendant took the allegations the complaint, as well as

additional facts known, and compared such atlega and facts to the policy language. The
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Defendant also sent Plaintiffs a follow-upttée, informing Plaintiffs of Defendant’s
investigation and reasoning as to why there was no coverage available for the lawsuits. The
Plaintiffs have not produced any evidence concerning how the Defendant failed to adequately
investigate or what else the Defendant stiduhve done. Further, the Court has already
concluded that the two underlyisgits here are not the typer fwhich coverage is provided

in the HO and PLUP insurance policies.véh this, there is no amount of additional
investigation that would have led Defendanb#dieve there was indeawverage available.

For this reason, Defendant’'s Motiengranted as to Plaintiffs’ lare to investigate claim.

D. Punitive Damages

Plaintiffs also bring a claim for punitive oleages. Mississippi law recognizes a claim
of bad faith refusal of insurance coverage, and a corresponding chance to recover punitive
damages, if a plaintiff can prove that (1) #hevas no arguable or legitate reason to deny
coverage and (2) the insurer acted willfully,liwiausly, or with gross and reckless disregard

for the insured’s rights. Libgy Mut. Ins. Co. v. McKneely862 So. 2d 530, 533 (Miss. 2003).

Simply showing there is no arguable reasondémy coverage is insufficient to place a

punitive damages claim before the jury. Murphree v. Fed. In$.706.S0.2d 523, 530 (Miss.

1997).

The award of punitive damages under Mississigyi requires a plaintiff to prove “by
clear and convincing evidence that the defeh@@ainst whom punitive damages are sought
acted with actual malice, gross negligendaich evidences a willful, wanton, or reckless
disregard for the safety of others, or committed actual frauds5.NCODE ANN. § 11-1-65

(1972). Punitive damages are recoverable in a brefaobntract case only “where the breach
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results from an intentional wrong, insult, oruab as well as from such gross negligence as

constitutes an independent tort.” Caldwell v. Alfa Ins.,@&6 So. 2d 1092, 1095 (Miss.

1996). If the insurer had an arguable reason to deny coverage, punitive damages are

impermissible. Pioneer Lifens. Co. of lll. v. Moss513 So. 2d 927, 929 (Miss. 1987). The

Mississippi Supreme Court has defined angtable reason” as “nothing more than an
expression indicating the act or acts of thegalte tortfeasor do notse to the heightened
level of an independent tort.” Caldweti86 So. 2d at 1096.

Here, not only does nothing in the sumyngrdgment record suggest a cognizable
right by Plaintiffs to punitive damages against Defendant, but the Court has already
determined (1) that Defendant did not havdusy to defend, and (2) that Defendant did not
fail to investigate the claims in the underlying lawsuits. €herno independent cause of
action for punitive damages Mississippi. In other words,

In order to recover punitive damages against an insurance company for bad-

faith refusal to pay a claim, or refal to honor an digation under an

insurance policy, the insured must first demonstrate that the claim or obligation
was in fact owed . . . . Second, the mglmust demonstrate that the insurer

has no arguable reason tduse to pay the claim do perform its contractual

obligation. Finally, in ordeto recover punitive damages from the insurer for

bad faith, the insured must demondrdhat the insurer's breach of the

insurance contract “results from an intentional wrong, insult, or abuse as well

as from such gross negligence as constitutes an intentional tort.”

Essinger v. Liberty Mut. Fire Ins. G629 F.3d 264, 271 (5th Cir. 2008) (citingC&SON,

MISSISSIPPIINSURANCE LAW 8 13:2) (quoting Caldwev. Alfa Ins. Co, 686 So. 2d 1092,
1095 (Miss.1996)). Given that the Plaintiffs hanat demonstrated that a claim or obligation
was in fact owed, punitive damages are notlakbke, and Defendant is entitled to summary

judgment as to this claim.
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E. Extra-contractual Claims

Mississippi caselaw provides for “extra-cadtual damages” when an insurance
company has tortiously breaah its contract. Essinge529 F.3d at 270. This is because an
insurance company’s financial default is oftessléhan the cost to the insured of judicially
forcing a correct payment. When an insurance company breaches its contract with an insured
but does not do so in a way that is so egregisu® permit the recovery of punitive damages,
the insured in some circumstances will have a right to attorneys’ fees and other expenses that

were reasonably foreseeable. Univ. Life Ins. Co. v. Vea$iép So. 2d 290, 295 (Miss.

1992). However, “[e]xtracontractual damagesch as awards for emotional distress and
attorneys’ fees, are not warranted whereitiseirer can demonstrate an arguable, good-faith

basis for denial of a claim.” Wed Servs. Auto Ass’n v. Lisanbyl7 So. 3d 1172, 1178

(Miss. 2010) (citations omitted). MoreoveretMississippi Supreme Court has stated that,
The plaintiff's burden in proving a @im for bad faith refusal goes beyond
proving mere negligence in performing the investigation. The level of
negligence in conducting e¢hinvestigation must besuch that a proper

investigation by the insurevould easily adduce evidea showing its defenses
to be without merit.

Id. (citations omitted).

In this case, there can be no claim é&xtra-contractual damages. The Court has
already determined that the Defendant did mte a duty to defend and that the Plaintiffs
failed to adduce any competent evidence thaemant failed to properly investigate the
claims. As such, Defendant’s Moti is granted as to Plaifi§’ claim for extra-contractual

damages.
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CONCLUSION

For the foregoing reasons, the Defendartotion for Summary Judgment is

GRANTED.

So ordered on this, the _29thday of June, 2011.

/s/ Sharion Aycock
UNITED STATES DISTRICT JUDGE
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