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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
EASTERN DIVISION
LAFAGUSO. CARPENTER PLAINTIFF

V. NO. 1:10CV136-SA-JAD

MISSISSIPPI VALLEY STATE UNIVERSITY;
CAPTAIN ISSAC MORRIS, In HisIndividual Capacity;
and CHIEF ROBERT SANDERS, In HisIndividual Capacity DEFENDANTS

MEMORANDUM OPINION

Before the Court is Defendants’ Motion Rismiss or Alternatively For Summary
Judgment [28], [30]. After regiving the motions, responses, gjland authorities, the Court
finds as follows:

BACKGROUND

Plaintiff, LaFagus O. Carpenter, beganrkiog at Mississippi Valley State University
(“MVSU”) in December 2004, as a Patrolman. Rtdi contends that he was subjected to
continued retaliation and discrimination aftee Defendants became aware that he planned to
provide testimony in a former co-worker’s Title VII lawstit.Plaintiff alleges that the
Defendants questioned him abowhether he would testify irhis co-worker’s action in
December 2007, and again in August 2009. Plaiasifferts that he endured a change in his
shift hours and a demotion in Novemband December of 2009, after expressing his
willingness to testify in the co-worker’s suitPlaintiff resigned from his employment at

MVSU on January 28, 2010.

! Plaintiff's co-worker’s lawsuit wasléd in November 2006, and was ultimately
dismissed due to settlement.
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On May 18, 2010, Plaintiff filed a Complaiagainst MVSU and Captain Issac Morris
(“Morris™) and Chief Robert Saders (“Sanders”), in their inddual capacities, alleging: (1)
discrimination, retaliation, hostilwork environment, and constructive discharge under Title
VII, 42 U.S.C. Section 2000=t seq. (2) retaliation for exercising his First Amendment rights
under 42 U.S.C. Section 1983; (3) a violation ef Bgual Protection Clause of the Fourteenth
Amendment under 42 U.S.C. Section 1983; and (@aim for punitive damages. Defendants
have filed a Motion to Dismiss [28] andMotion for Summary Judgemt [30], arguing they
are entitled to judgment as a mattetasf as to all of Plaintiff's claim$.

SUMMARY JUDGMENT STANDARD

Summary judgment is warranted under R&a) of the Federal Rules of Civil
Procedure when evidence reveals no genuinmtisregarding any material fact and that the
moving party is entitled to judgment as a nratié law. The rule “mandates the entry of
summary judgment, after adequate timedmcovery and upon motion, against a party who
fails to make a showing sufficient to establible existence of an element essential to that

party’s case, and on which that party will bds burden of proof at trial.” Celotex Corp. v.

Catrett 477 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The party moving for summary judgment “bears the initial responsibility of informing
the district court of the basier its motion, and identifying those portions of [the record]
which it believes demonstrate the absenca génuine issue ohaterial fact.” Id.at 323. The

nonmoving party must then “go beyond the plagdi and “designate ‘specific facts showing

2 While Defendants’ first motion is styleds a “Motion toDismiss,” Defendants
Memorandum in Support of the Motion to dhiss discusses why the Defendants are
allegedly entitled to summary judgment. Théigr purposes of the Court's Memorandum
Opinion, the Court treats both of Defendamtgitions as one only feummary judgment.



that there is a genuine issue for trial.” ldt 324 (citation omitted) In reviewing the
evidence, factual controversies are to be resbia favor of the nonmovant, “but only when .

. . both parties have submitted evidence of contradictory facts.” Little v. Liquid Air,Gtp.

F.3d 1069, 1075 (5th Cir. 1994) (en banc). Whechstontradictory facts exist, the Court

may “not make credibility determinations ereigh the evidence.” Reeves v. Sanderson

Plumbing Prods., Inc.530 U.S. 133, 150, 120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000).

However, conclusory allegatis, speculation, unsubstantiatedsertions, and legalistic
arguments have never constituted an adequate substitute for specific facts showing a genuine

issue for trial_TIG Ins. 6. v. Sedgwick James of WasR76 F.3d 754, 759 (5th Cir. 2002);

SEC v. Recile10 F.3d 1093, 1097 (5th Cir. 1997); Liitk/ F.3d at 1075.

ANALYSISAND DISCUSSION

Overview of the Immunity Defenses

A. Sovereign Immunity

MVSU argues that it is immune underetlieleventh Amendment from Plaintiff's
claims. The Eleventh Amendment provides as follows:
The judicial power of the United Statsisall not be construed to extend to any
suit in law or equity, commenced @rosecuted against one of the United
States by Citizens of another State,bgr Citizens of Subjects of a Foreign
State.
U.S. ConsT. amend. Xl. This immunity is far reaolg. It bars all suits, whether for

injunctive, declaratory, or monetary reliefjainst the state and its departments Psehurst

State School & Hospital v. Haldermatb5 U.S. 89, 100-01, 104 S. Ct. 900, 908, 79 L. Ed. 2d

67 (1984), by citizens of another stdt@eigners, or its own citizens, selans v. Louisiana



134 U.S. 1, 10 S. Ct. 504, 33 L. Ed. 842 (1890). suit against a state agency ‘“is a suit

against the state” when that agency is an arthefstate. Daigle v. Gulf State Utilities Co.,

Local Union Number 2286, et al794 F.2d 974, 980 (5th Cir. 1986). Defendant MVSU

asserts that it is immune from suitieis an arm of the State of Mississigpi.
Numerous courts have consistently founatestuniversities similar to MVSU to be

considered arms of the State of Mississippi. ag, Meredith v. Jackson State Uni2010

WL 606402, at *2 (S.D. Miss. Feb. 17, 201(oting that “[ijn both published and
unpublished decisions, th[e] Court has consisteioiyd [Jackson State University] to be an

arm of the state”) (citing Gery v. Jackson State Unj\610 F. Supp. 2d 564, 566 (S.D. Miss.

2009));_Chestang v. Alcorn State Uni2011 WL 1884728, at *4 (S.D. Miss. May 17, 2011)

(“Alcorn State University is an arm of the Staif Mississippi.”). Further, the Fifth Circuit,

in Whiting v. Jackson State Universityonsidered the relevant “arm of the state” factors and

concluded that “JSU is an aggnof the state becaa it is a state-cread political body, NEs.
CODE ANN. 8§ 37-125-1 (Cum. Supp. 1979), and reesistate funding.” 616 F.2d 116, 127
n.8 (5th Cir. 1980); (citing Henry v. Linki08 F. Supp. 1204, 1207 (D.N.D. 197@)d. on
other grounds417 F. Supp. 360 (D.N.D. 1976)). Similgrmany other Fift Circuit opinions
hold that publicly funded state universitibke MVSU are arm®f the state. SeS8totter v.

Univ. of Tex. at San Antonjo508 F.3d 812, 821 (5th Cir. 2007)This court has also

recognized that state universitias arms of the statare not ‘persons’ under § 1983")

® The Eleventh Amendment likewise bate adjudication of pendent state law
claims against non-consenting stdefendants in federal court. SgenerallyPennhurst State
School & Hosp. v. Haldermad65 U.S. 89, 104 S. Ct. 900, 79 L. Ed. 2d 67 (1984).

* The Plaintiff never appears to challengefddelant MVSU'’s assépn that it is an
arm of the state.




(citations omitted) (emphasis added); Richardson v. Southern, Udi8. F.3d 450, 454-56

(5th Cir. 1997) (“Southern [University] and its &al are considered an agency of the State of
Louisiana.”). As such, the Court concludeattiMVVSU is indeed an arm of the State of
Mississippi for purposes dlfiis Court’'s Eleventh Amendment analysis.

Since the Court has determined that MV&UJan arm of the state, the Eleventh
Amendment’s immunity attaches to this actighstate’s immunity from suit, however, is not

absolute._Seee.qg, Meyers v. Texas410 F.3d 236, 241 (5th Cir. 2005). There are three

“exceptions” to such immunity from suit: (1) the Ex Parte Youogtrine, which allows

certain actions to be brought against an emg®owy his or her officiatapacity, (2) waiver,
and (3) abrogation. The Court caters each of these in turn.
Ex Parte Young
A suit against an employee in his or her officapacity is a suit against the entity of

which the official is an agent. Will v. Michigan Dep't of State Pql#@1 U.S. 58, 71, 109 S.

Ct. 2304, 105 L. Ed. 2d 45 (1989). However,“arception” to immunity exists for suits
seeking prospective injunctive relief against esteimployees in their official capacities.

Under Ex Parte Young209 U.S. 123, 28 S. Ct. 441, 52 L. Ed. 714 (1908), the exception

applies only if a suit alleging efations of federal law is “lmught against individual persons
in their official capacities as agents of thatst and the relief sougliis] declaratory or

injunctive in nature and prospective inesff.” Aguilar v. Texas Dep’t of Crim. Justic&60

F.3d 1052, 1054 (5th Cir. 1998)The case of Ex Parte Yourigvolved a challenge to a

® While the Plaintiff does not specifically allege that any of these three specific
exceptions apply, the Plaintiff does make a vagvoluted argument assag that MVSU is
not entitled to immunity. As such, the Cbapnsiders the various ways in which MVSU’s
sovereign immunity could be “piercedllowing suit to proceed against it.



Minnesota law reducing the freight rates thatroads could charge. A railroad shareholder
claimed that the new rates were un-constihally confiscatory ad obtained a federal
injunction against Edward Young, the Attorn@gneral of Minnesota, forbidding him in his
official capacity to enforce thstate law. When Young violatéige injunctionby initiating an
enforcement action in state court, the circotirt held him in contept and committed him to
federal custody. In his habeas corpus apptioan the Supreme Court, Young challenged his
confinement by arguing that Minnesota’s sovgmeimmunity deprived the federal court of
jurisdiction to enjoin him from performing hifficial duties. The Soreme Court disagreed
and explained that because an unconstitutionadlbgie enactment is “void,” a state official
who enforces that law “comes into conflict witie superior authority of [the] Constitution,”
and therefore is “stripped of shiofficial or representative claater and is subjected in his
person to the consequences &findividual conductThe State has no power to impart to him
any immunity from responsibility to the supremauthority of the United States.” Ex Parte
Young 209 U.S. at 159-160, 28 S. Ct. 441.

The logic of Ex Parte Youngas motivated by a recoigion of, and allegiance to,

federal law as the supreme law of the United StatesE$&arte Young209 U.S. at 167, 28
S. Ct. 441 (adopting “immunity stripping” rationad@ the ground that lie state cannot . . .
impart to the official immunity from respondiby of the supreme authority of the United

States”). In othewords, Ex Parte Yourng logic is as follows: Y¥ung, in acting on behalf of

the state, was accused of violating the UniteateSt Constitution; however, in ratifying the
Constitution, states ceded power to the Supreridayse. As a consequence of that Clause,

states are without authority to violate ti@onstitution and cannot, therefore, lawfully



authorize an agent to violate the Constitutether. Thus, where an individual -- acting in
official capacity -- violates the Constitutiothe official is thought to not be acting under
“authority” of the state; therefer that official’'s immunity is‘stripped” for certain actions.

Seeid.; seealsoVa. Office for Protection & Advocagy- — — U.S. — —at——-—, 131 S. Ct.

1632, ———-L.Ed. 2d — — —, at— — —, 2011 WL 1466121, at *6 (2011) (“[The Ex Parte Young
doctrine] rests on the premise — less delicately called a ‘fiction,’ [ ] — that when a federal court
commands a state official to do nothing more tledrain from violating feeral law, he is not

the State for sovereign-immunity purposes. Thetrduoe is limited to that precise situation,

and does not apply when the state is the realtautid party in interest.”) (internal citations

omitted); Idaho v. Coeur d’Alene Trib&21 U.S. 261, 293, 117 S. Ct. 2028, 138 L. Ed. 2d

438 (1997) (“Ex parte Young gives life to the Supremacy Clause.”); Pennhurst State School &

Hosp. v. Haldermgm65 U.S. 89, 104, 105 S. Ct. 900, 79 L. Ed. 2d 67 (1984) (“[T]he Young

doctrine has been accepted as necessary to ghari@deral courts to vindicate federal rights
and hold state officials responsible to the supreme authorityedf/nited States.”) (internal
guotation marks omitted).

In this case, while Plaintiff is suing two state agents, Plaintiff is not suing either of
these state employees in their “official” capasti That is, Plaintiffs Complaint explicitly
makes clear that he is suidmpth individuals “in[their] individual capacit[ies]’” and for

”6

“individual liability.”” Plaintiff never once even mentiondioifal liability or capacity in his

Complaint. As noted above, an essential ingredient of the Ex Parte Woatrge is that the

state agent must be sued is br her “official capacity.” See.q, Ex Parte Young209 U.S.

® SeePlaintiff's Complaint at 3.



at 159-160, 28 S. Ct. 441; seksoVerizon Md., Inc. v. Public Serv. Comm’n of M&35

U.S. 635, 648, 122 S. Ct. 1753, 152 L. Ed. 2d 871 (2002) (“[T]he doctrine of Ex parte Young

permits [plaintiff's] suit to go forward against the state commissionergheir official

capacities!) (emphasis added). However, d#gspthis admonition in_Ex Parte Young

confusion apparently still lingexsoncerning whether Ex Parte Youapgplies to state officers

sued in their official capacities or in thendividual capacities. A®ne districtcourt has
recently noted,

There appears to be some uncertainty with regard to whether the exception
carved out in_Ex parte Youngpplies to state officers sued in their official
capacities or in their individual capacities. Séerizon Md., Inc. v. Public
Serv. Comm’n of Md.535 U.S. 635, 648, 122 S. Ct. 1753, 152 L. Ed. 2d 871
(2002) (“[T]he doctrine of Ex parte Youngermits [plaintiff's] suit to go
forward against the state commissionears their official capacities.)
(emphasis added); Idaho v. Coeur d’Alene Tribe of Id&R24 U.S. 261, 269,
117 S. Ct. 2028, 138 L. Ed. 2d 438 (199@rknowledging the exception
carved out by Ex parte Younfpr “certain suits seeking declaratory and
injunctive relief against state officerstheir individual capacities) (emphasis
added); Stroman Realty, Inc. v. Wercindki3 F.3d 476, 482 (5th Cir. 2008)
(“ Ex Parte Youngsubjects a state employee actingher official capacityto
suits for prospective relief thatveid the Eleventh Amendment bar.”)
(emphasis added); Melder v. Alistate Co404 F.3d 328, 337 n.6 (5th Cir.
2005) (acknowledging the Ex parte Youexgception for “suits for declaratory
and injunctive relief against state officiails their individual capacitiesy
(emphasis added). Indeed, in the veaymne paragraph where the Fifth Circuit
in Saltzstates that “[tlhe essentiggredients of the Ex parte Youmipctrine
are that a suit must be broughgainst indiidual personsn their official
capacitiesas agents of the state,” it goestorstate that “the requirement for
suing state officialén their individual capacitiess an essential element of the
Ex parte Youngloctrine.” Saltz976 F.2d at 968 (emphasis added).

Starr v. Cnty of El Paso, Tex2010 WL 3122797, at *3 n.3 (W.D. Tex. Aug. 5, 2010). The

Court here sees no uncertgiim the_Ex Parte Youndoctrine, especially as it applies to this

case. If a plaintiff is suing aofficer only in his or her actuahdividual capacity -- as

opposed to an individual in his or hefficial capacity -- then the suit would not be one



against the state at all; thus, there would baew® to carve out an exception such as Ex Parte
Youngfrom Eleventh Amendment jurisprudence. &a&t, when such an official is sued in his
or her individual capacity, he @he can raise the defense cpfalified — as opposed to

sovereign — immunity. Se@&/hite v. Taylor 959 F.2d 539, 544 (5th ICi1992). As the Fifth

Circuit has more recently stated, “Under Ex Parte Youanstate official may be sued his

official capacityfor injunctive relief without violahg the Eleventh Amendment.” Meza v.

Livingston 2010 WL 6511727, at *16 (5th Cir. Oct. 19, 2010) (emphasis added).

’ SeealsoVaqueria Tres Monijitas v. Irizarnp87 F.3d 464, 577-78 (1st Cir. 2009)
(“While a state may not be sued direddlysent its own consgrthe Ex Parte Youndoctrine
permits suits to proceed against state officers in thféicial capacitiesto compel them to
comply with federal law.”) (emphasis added); State Employees Bargaining Agent Coalition v.
Rowland 494 F.3d 71, 95 (2d Cir. 2007) (“Under ._. . Ex Parte Younga plaintiff may sue
a state official acting in hisfficial capacity-notwithstanding the Eleventh Amendment-for
prospective, injunctive relief from violations federal law.”) (citations omitted); Banks v.
Court of Common Pleas FJ342 F. App’x 818, 821 (3d Cir. 2009) (“[U]nder_Ex Parte
Young the Eleventh Amendment does not act as a bar . . . against state officials acting in their
official capacities.”);_Franks v. Rgs813 F.3d 184, 197 (4th Cir. 200@)oting that the Ex
Parte Youngdoctrine “allows private citizens, in quer cases, to petition a federal court to
enjoin State officials in their officiadapacities . . . .”); Whitfield v. Tenness&39 F.3d 253,
257 (6th Cir. 2011) (“An_Ex parte Younaction may be commenced only against a state
official acting in her officialcapacity . . . .”); Brown v. BudZ398 F.3d 904, 917-18 (7th Cir.
2005) (“[U]lnder the longstandindoctrine of Ex Parte Youn@ private party can sue a state
officer in his or her official capacity . ..”) (internal citations omitted); 281 Care Comm. v.
Arneson 638 F.3d 621, 632 (8th Cir. 201¢)Jnder the_Ex Parte Youndoctrine, a private
party can sue a state officer in his offictapacity . . . .”);_Pittman v. Oregon Employment
Dep’t, 509 F.3d 1065, 1071 (9th Cir. 200{®iting to Ex Parte Youngnd noting that
“[s]overeign immunity also does not bar suitor prospective iminctive relief against
individual state officials aatig in their official capacitfj; Crowe & Dunlevy, P.C. v.
Stidham 2011 WL 2084203, at *12 (10th CiMay 27, 2011) (“Under_Ex Parte Young
certain official-capacity suits are excepted frima doctrine of sovereign immunity as a way
to vindicate federal rights anih the process, ensure the srpacy of federal law.”); Grizzle
v. Kemp 634 F.3d 1314, 1319 (11th Cir. 201&iting to Ex Parte Youngnd explaining that
“[a] state official is subject to suit in higfiwial capacity when his office imbues him with the
responsibility to enforce the law @aws at issue in the suit”).




Additionally, this case isot one where there is uncertgias to the capacity in which
the individual Defendants are hgisued. Plaintiff makes clear tsesuing the officers only in
their individual capacity, as Plaintiff's Complaieven concedes that “[Jother acts of the
individual defendants wereutside the purpose and scope of their employnagat are
individually liable to those acts and conduct.” SB&intiff's Complaint at 2-3 (emphasis

added). Thus, the Court concludes that the Ex Parte Ydaagine is inapplicable to this

action.
Waiver
The second “exception” to sovereign imnity is waiver. A state can waive its
Eleventh Amendment protection and allow aldeal court to heaand decide a case

commenced or prosecuted against iahd v. Coeur d’Alene Tribe of 1dah621 U.S. 261,

267, 117 S. Ct. 2028, 138 L. Ed. 2d 438 (1997). Whais present if th state voluntarily
invokes federal-court jurisdiction or makes a cldgaclaration that it intends to submit itself to

federal-court jurisdiction. Sekleyers ex rel. Benzing v. Tex410 F.3d 236, 241 (5th Cir.

2005). The United States Supreme Court hdd tlext a state may waive its common law
sovereign immunity in state court without waigiits Eleventh Amendment immunity to state

law claims brought idederal court. Se€ollege Sav. Bank v. Florida Prepaid Postsecondary

Educ. Expense Bd527 U.S. 666, 675-76, 119 S. Ct. 22184 L. Ed. 2d 605 (1999); Port

Authority Trans-Hudson Corp. v. Feeney@5 U.S. 299, 306, 110 S. Ct. 1868, 109 L. Ed. 2d

264 (1990); Magnolia Venture Capital pov. Prudential Securities, Ind.51 F.3d 439, 443-

44 (5th Cir. 1998). While Section 11-46-5 oktMississippi Code does contain a general

waiver of Mississippi’'s sovergn immunity, that waiver is limited to actions brought in the

10



state courts of Mississippi. Sé#iss. CoDE ANN. § 11-46-5(4) (“Nothng contained in this
chapter shall be construed to waive the imityunf the state from suit in federal courts
guaranteed by the Eleventh Amerghhto the Constitution of the led States.”). As such,
there is no evidence that thea&t of Mississippi has waiveditmmunity in this case.
Abrogation
Lastly, Congress can “abraga a state’s Eleventh Amendment immunity without a

state’s consent. Se&seminole Tribe v. Floridab17 U.S. 44, 54, 116 S. Ct. 1114, 134 L. Ed.

2d 252 (1996). In Seminole Tripthe Supreme Court set forthveo-part test for determining

whether Congress has properly@mated the states’ Eleventh Amendment immunity. First,
the court must determine whether Congress “uvegally expresse[d] its intent to abrogate
the immunity.” Id.at 55, 116 S. Ct. 1114 (quotation omittelhis intent to abrogate must be

expressed “in unmistakable language in tla¢use itself.” Atascadero State Hosp. v. Scanlon

473 U.S. 234, 243, 105 S. Ct. 3142, 87 Id. Rd 171 (1985). Second, the court must

determine whether Congress actpursuant to a valid exesa of power.” Seminole Tribe

517 U.S. at 55, 116 S. Ct. 1114 (qumtatomitted). In_Seminole Tribehe Court reaffirmed

its previous holding that Congress can abrogla¢estates’ Eleventh Amendment immunity
when it enacts legislation pursuant&t® of the Fourteenth Amendment. Séeat 59, 116 S.
Ct. 1114.

There are two different typed actions being asserted tinis case: (1) claims under
Section 1983, and (2) claims undHtle VII. First, as the Fifth Circii noted in_Walker v.
Livingston, “Section 1983 does not, explicitly or kg clear language, indicate on its face an

intent to abrogate the immunity of the st 381 F. App’x 477, 478 (5th Cir. 2010) (citing

11



Quern v. Jordan440 U.S. 332, 99 S. Ct. 1139, 59 Ed. 2d 358 (1979)); Jefferson v.

Louisiana State Supreme Cqud6 F. App’x 732 (5th Cir2002) (per curiam) (“Although

Congress may abrogate the sgatsovereign immunity by enteg legislation, 42 U.S.C. §

1983 did not effect any such abrogation.”gullar v. Texas Dep't of Criminal Justic&60

F.3d 1052, 1053 (5th Cir. 1998) (“The Eleventh Amendment bars claims against a state
brought pursuant to 42 U.S.C. § 1983.")Given this, Plaintiff'sclaims against Defendant
MVSU under 1983 are dismissed pursutarthe Eleventh Amendmeht.

However, Plaintiff's Title VII claims agnst MVSU fall on different footing than
Plaintiff's Section 1983 claims. Title VII, whickxpressly authorizes suits against the states,
abrogates Eleventh Amendment immunity beeatisvas passed pursuant to Section Five of

the Fourteenth Amendment. Skelaho v. Coeur d’Alene Tribe of Idah621 U.S. 261, 279,

117 S. Ct. 2028, 138 L. Ed. 2d 438 (1993ijing Fitzpatrick v. Bitzer427 U.S. 445,456-57,

96 S. Ct. 2666, 49 L. Ed. 2d 614 (197@®grez v. Region 20 Educ. Serv. C807 F.3d 318,

326 n.1 (5th Cir. 2002) (finding th#tte Fifth Circuit has “longecognized that Congress has
clearly abrogated the states’ Eleventh Amendment immunity in enacting Title VII”) (citing

Ussery v. Louisiana ex rel. La. Dep't of Health & Hosd$0 F.3d 431, 434-35 (5th Cir.

8 Similarly, the Fifth Circuit has found th&@ongress has not abrogated the states’
immunity for suits under Section 1981. Sdmes v. Mississippi Dep’t of Correction239
F.3d 366 (5th Cir. 2000); Sésss v. Rusk State Hos®48 F.2d 1066, 1069 (5th Cir. 1981)
(“Section 1981 contains noorgressional waiver of thestate’s eleventh amendment
immunity”); Dear v. Jackson State Uni2008 WL 4225766, at *4 (S.D. Miss. Sept. 10,
2008) (finding that JSU was entitled to immunéy to plaintiff's Section 1981 and Section
1983 claims).

® Additionally, the Court notes that “a plaintiff seekingréayes against the State . . .
cannot use § 1983 as a vehicle for redress because a State is not a ‘person’ under § 1983.”
Haywood v. Drown --- U.S. ---, ---; 129 S. Ct. 2108, 2114 n.4, 173 L. Ed. 2d 920 (2009)
(quoting Will v. Michigan Dep't of State Policd91 U.S. 58, 66, 109 S. Ct. 2304, 105 L. Ed.
2d 45 (1989)).

12



1998)). Accordingly, MVSU is not entitled 6leventh Amendment imunity on Plaintiff's
Title VII claims.

B. Qualified Immunity

Plaintiff brings various claims undeBection 1983 against Morris and Sanders,
individually. A government employee may agsthe affirmative defense of qualified
immunity to a suit for a civil ghts violation under Section 1983. Whi8b9 F.2d at 544.
Such immunity protects public officials fromuit unless their conduatiolates a clearly

established constitutional right. Mace v. City of Palestd83 F.3d 621, 623 (5th Cir. 2003).

The defendant must initially plead his good faith and establish thatbecting within the

scope of his discretionary authority. Bazan v. Hidalgo CA#6 F.3d 481, 489 (5th Cir.

2001). Once the defendant has done so, the burden shifts to the plaintiff to rebut this defense
by establishing that the officialallegedly wrongful conduct viated clearly established law.

Id. A claim of qualified immunity requires theuart to engage in a two-step analysis. The
court determines whether the defendant has violated an actual constitutional_right, see

McClendon 305 F.3d at 323, and if the answer ®,” the analysis ends. Freeman v. Gore

483 F.3d 404, 410-11 (5th Cir. 2007). If the answer is “yes,” then the court considers whether
the defendant’s actions were olijeely unreasonable in light alearly established law at the

time of the conduct in question. lat 411. Prior t@January 2009, this two-step process was a
mandatory sequential analysis, meaning that cevets required to first analyze “step one” —

the constitutional violation question — befanoving to “step two.” Saucier v. Katz33 U.S.

194, 200-01, 121 S. Ct. 2151, 150 L. Ed. 2d 272 (200¢rruled in part byPearson v.

Callahan 555 U.S. 223, ---, 129 S. Ct. 808, 172 L. Ed. 2d 565 (2009). The mandatory nature

13



of this sequential analysis wasdermined in Pearson v. Callaham which the Court held

that while courts may analyze qualdiemmunity by engaging in the Sauciéwo-step”
analysis described above, they are not meguio do so and may skip the first question
entirely and instead begin by determiningetiter the conduct was objectively reasonable
under clearly established law. 129 S. Ct. at 8IBis immunity defense gives ample room for
mistaken judgments by proteagj all but the plainly incongient or those who knowingly

violate the law. Mendenhall v. Ris&13 F.3d 226, 230 (5th Cir. 2000) (citations omitted).

Over the years, the doctrine of quiad immunity has endured considerable
transformation. After the Sugme Court’s recognition of aght of action for constitutional

torts under Bivens v. Six Unknown Fed. Narcotics Aget®8 U.S. 388, 397, 91 S. Ct. 1999,

29 L. Ed. 2d 619 (1971), the Supreme Courgdre developing this defense of qualified
immunity to protect federal employees agaihability for, and the burden of defending
themselves against, alleged vigdats of constitutional rights. ABrst formulated in Butz v.
Economoy 438 U.S. 478, 495-98, 507, 98 S. Ct. 2894, 57 L. Ed. 2d 895 (1978), qualified
immunity had both an objectivend subjective element: the federal official was entitled to
immunity if there were reasonable groundsbtdieve that the challenged conduct did not
violate a constitutional right (the objective elemt) and the official undertook the challenged
conduct in a good-faith belief that the conducswalid (the subject® element). However,

on further consideration, the Court_in Harlow v. Fitzgestited, “[t]he 8bjective element of

the good-faith defense frequently has proiremmpatible with our admonition in Buthat

insubstantial claims should not proceedrial.” 457 U.S. 800, 815-16, 102 S. Ct. 2727, 73 L.

14



Ed. 2d 396 (1982). Therefore, the modern qualifirechunity doctrine issiewed only through
the lens of objective reasonableness.dtl815-16, 102 S. Ct. 272%.
Title VI Claims

Plaintiff appears to bring his Title VII claims agaibsththe individual Defendants —
in their individual capacities — as well as MVSBefore turning to the merits of Plaintiff's
Title VIl allegations, the Court first discussevhether Plaintiff'sTitle VII claims may
proceed against both parties.

A. Title VII Claims Against the Individual Defendants

Plaintiff seeks to impose individual liability under Title VII against both Morris and
Sanders. While Title VII defines “employer” toclude any agent of the employer, the Fifth
Circuit does not interpret the statute tgwse individual liabilityon the agent. Sdadest v.

Freeman Decorating, Incl64 F.3d 258, 262 (5th Cir. 1999hehl v. Southern Univ. and

Agric. And Mech. Coll, 34 F. App’x 963 (5th Cir. 2002) (“Title VII does not impose personal

liability on individuals.”); Grant vLone Star Cq.21 F.3d 649 (5th Cir1994) (holding that

“[o]nly ‘employers,’ not indivduals acting in theimdividual capacitywho do not otherwise

meet the definition of ‘employers,” can be held liable under Title VII"); Clanton v. Orleans

Parish Sch. Bd649 F.2d 1084 (5th Cir. 1981) (holding that a supervisor who implemented a

maternity leave policy that violated the terms of Title VII could not be held individually

19 Although the modern qualified immunity ddae concerns itself with objective
reasonableness, the Supreme Court made clear in Crawford-El v. Bréatdaarlowdoes not
prohibit inquiry into a defendantsubjective intent when it perte to an essential element of
the alleged constitutional violation. 523 U554, 588-89, 118 S. C1584, 140 L. Ed. 2d 759
(1998)._Crawford-Elvas a First Amendment retaliation case where the defendant’s intent was
element of the claim. Id As such, subjective intent couldryewell be relevant in this case
under Plaintiff's First Amendment retaliation claim.
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liable); Chavez v. McDonald’s Corpl1999 WL 814527, at *2 (N.D. Tex. Oct. 8, 1999)

(dismissing Title VII claim brought against supieor in his individual capacity). “[R]elief
under Title VII is available only against an eomy#r, not an individual supervisor or fellow

employee.” Foley v. Univ. of Houston Sy855 F.3d 333, 340 (5th Cir. 2003); Ackel v. Nat'l

Commc'ns, InG.339 F.3d 376, 381 (5th Cir. 2003) (“Indluals are not liale under Title VII

in either their individual or official capd®s.”). Accordingly, te Court concludes that
Plaintiff's Title VII claims may not proceed amst the individual Defendants, as Title VII
liability does not attach tmdividuals acting in theiindividual capacity.

Additionally, a Plaintiff may not maintaia Title VIl action against both the actual
employer and the employer’'s agent. Generalhly “employers” may be liable under Title

VII. Turner v. Baylor Richardson Med. Ctd76 F.3d 337, 343 (5th Cir. 2007) (citations

omitted). To qualify as an employer under T¥d, two conditions must be met: (1) the
defendant must fall within the statutory definition; and (2) there must be an employment

relationship between the plaintiff and the defarid®eal v. State Farm County Mut. Ins. Co.

of Texas 5 F.3d 117, 118 n.2 (5th Cir. 1993) (citation omitted).

Title VII defines an “employer” as “gerson engaged in an industry affecting
commerce who has fifteen or more employees and,any agent of such a person.” See
42 U.S.C. § 2000e(b)) (emphasis addéd\While the “any agent” language is construed

“liberally,” see Harvey v. Blake 913 F.2d 226, 227 (5th Cir. 1990), it is not interpreted

literally. Rather, the phrase cormyge Congress’s intent to “impomespondeat superior

A “person,” in turn, “includes one enore individuals, governments, governmental
agencies, political subdivisionigbor unions, partnerships, asmtdions, corporations, legal
representatives, mutual companies, |@itttek companies, trt&§ unincorporated
organizations, trustees, trustée€ases under Title 11, or réoers.” 42 U.S.C. § 2000e(a).
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liability into Title VIL.” Smith v. Amedisys, InG.298 F.3d 434, 449 (5th C2002) (citations

omitted). Although, while under certain circumstas — for example, when the supervisor
has been delegated the employ#éréslitional rights such dasring and firng — an immediate
supervisor may be considered an “agemtt gherefore an “employer” under Title VII, the
supervisor faces liability solely in hefficial, not individual, capacity. Harve¥w13 F.2d at

227; Grant v. Lone Star Go21 F.3d 649, 652-53 (5th Cir. 1994). Thus, a Title VII suit

against a supervisor, who istrem “employer” in his or her own right — &ctually a suit

against the employing corporatioimdest v. Freeman Decorating, In@¢64, F.3d 258, 262

(5th Cir. 1999). A plaintiff, however, may not maintain a Title VIl action against both her
employer and the employer’s agent becausecthployer could then face double liability for
the same act. Idcitation omitted). In other words, joinder of both the employer and its agent
is redundant.

Here, there are no facts in the record to demonstrate that the individual Defendants
could satisfy Title VII's statutory definition of “employer.” Sd@ U.S.C. § 2000e(b). For
example, the record is void of evidence ttie individual Defendants each employed 15 or
more employees. Id.Thus, even if this was an official-capacity suit against Morris and
Sanders, these individuals would be charanterias agents of MVSU and, having named
MVSU as a Defendant, the joinder of these tnaividuals in their offtial capacity would be
impermissibly redundant. Séedest 164 F.3d at 262 (“[A] plaintiff does not have an action

against both the corporation and itfadr in an official capacity.”).
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B. Title VII Claims Against MVSU

Plaintiff appears to bringoluir separate claims againle State Defendant under Title
VII: (1) discrimination, (2)retaliation, (3) harassment/hostile work environment, and (4)
constructive discharg®@.

Discrimination

Under Title VII, it is “an unlawful emplyment practice for an employer . . . to
discharge any individual, or otiveise to discriminate againany individual with respect to
his compensation, terms, conditions, or peyes of employment, because of such
individual’'s race, color, religin, sex, or national origin.” 40.S.C. § 2000e-2(a)(1). In his
Complaint, Plaintiff generally Elges he was discriminated against. Plaintiff apparently seeks
to prove his case circumstantially; thus, the Court turns to the standards set forth by the

United States Supreme CourtMctDonnell Douglas Corp. v. Greeall U.S. 792, 93 S. Ct.

1817, 36 L. Ed. 2d 668 (1973).

Under the_McDonnell Douglastandard, Plairffi must first establish a prima facie

case of discrimination by establishing thatvaas (1) a member of a protected group; (2)
gualified for the position she held; (3) that shéfered an adverse employment decision; and
(4) either replaced by someone outside theegptetl group or treated less favorably than

employees not in the protected group. Okeyé&niv. of Tex. Houston Health Sci. Gt245

F.3d 507, 513 (5th Cir. 2001). Proof of dispate@atment can establish the fourth element of

12 While all four of these claims are, sbme point, refereed in Plaintiff's
Complaint, Plaintiff's summaryudgment brief appears to makeai that he is only actually
alleging claims for retaliation and constructscharge. However, because Plaintiff's brief
is not entirely clear, the Cauaddresses all four actions.
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the plaintiff's prima facie case. S&yant v. Compass Group USA In@l13 F.3d 471, 478

(5th Cir. 2005).
Once a plaintiff has made her prima facieegdbe defendant then has the burden of
producing a legitimate, nondiscriminatory motiee the adverse employment action. Parker

v. State of La. Dep’t oEduc. Special Sch. Dist323 F. App’x 321, 327 (5th Cir. 2009). The

defendant’s burden at this stage is meome of production-not persuasion. Id.

If the defendant can articulate a reasaat,tif believed, would support a finding that
the action was nondiscriminatory, then the inference of discrimination created by the
plaintiff's prima facie case disappears, and the factfinder must decide the ultimate question of

whether the plaintiff has proven intentionascimination._St. Mary’s Honor Ctr. v. Hicks

509 U.S. 502, 511-12, 113 S. Ct. 2742, 125 L. Ed. 2d 407 (1993). The plaintiff must present
substantial evidence that tlmnployer’'s proffered reason & pretext for discrimination.

Laxton v. Gap, In¢.333 F.3d 572, 578 (5th Cir. 2003). To show pretext on summary

judgment, “the plaintiff must substantiate biaim of pretext through evidence demonstrating

that discrimination lay at the heart of themayer’'s decision.” Price v. Fed. Express Corp.

283 F.3d 715, 720 (5th Cir. 2002).

Pretext may be establishédither through evidence oflisparate treatment or by
showing that the employer’'s proffered expléom is false or ‘unworthy of credence.”
Laxton 333 F.3d at 578 (quoting Reey&80 U.S. at 143, 120 &t. 2097). “To raise an
inference of discrimination, theghtiff may compare his treatmetat that of nearly identical,

similarly situated individuals.Bryant v. Compass Group USA Iné13 F.3d 471, 478 (5th

Cir. 2005). To establish disparate treatment,dw@r, a plaintiff must show that the employer
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gave preferential treatment to another employee under “nearly identical” circumstances.” Id.
Alternatively, “[a]n explanation ifalse or unworthy of credence if it is not the real reason for

the adverse employment action.” Laxt@33 F.3d at 578.

In contrast, the Fifth Circuihas modified the McDonnell Dougldsrmulation to

permit proof that discrimination was one mativg factor among others for an adverse

employment action. SegenerallyRachid v. Jack in the Box, Inc376 F.3d 305 (5th Cir.

2004). At one time, the Fifth Circuit requiredatha plaintiff present direct evidence of

discrimination in order to receive tlhenefit of a mixed-motive analysis. SEerros v. Tex.

Dep'’t of Health 274 F.3d 187, 191 (5th Cir. 2001). Hoxee the Supreme Court in Desert

Palace, Inc. v. Costheld that Congress’s failure toguare a heightened burden of proof

suggested that courts should not depart frongémeral rule of civil litigation that “requires a
plaintiff to prove his case ‘by a preponderancéhefevidence,’ using fcect or circumstantial
evidence.” 539 U.S. 90, 99, 123 S. Ct. 2148, 15&d.. 2d 84 (2003) (quoting Postal Service

Bd. of Governors v. Aikens460 U.S. 711, 714 n. 3, 103 S. Ct. 1478, 75 L. Ed. 2d 403

(1983)). Therefore, a plaintiff asserting atldiVIl discrimination claim may utilize the
mixed-motive analysis whether she has preserdirect or circumstantial evidence of

discrimination._Id.at 101, 123 S. Ct. 2148; Smith v. Xerox CogD2 F.3d 320, 327-28 (5th

Cir. 2010).
Plaintiff has failed to prove a prima factase of discrimination. In fact, Plaintiff

failed to discuss his discrimination claim his Response in Opposition to Summary
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Judgment?® Further, Plaintiff did not mention inis Complaint what “type” of discrimination
he is alleging, or what protecdelass he belongs to. That isaidtiff never states whether he
is alleging racial discriminain, gender discrimination, or sorather form of discrimination.
Accordingly, because Plaintiff failed to s&irth any facts demonstrating discriminatory
animus, the Motion for Summary Judgmengranted as to this claim.
Retaliation

Plaintiff next alleges that he was retaliatediagt in violation of Title VII. A plaintiff
establishes a prima facie caserefaliation by showg that: (1) he engged in an activity
protected by Title VII; (2) he was subjectar an adverse employmeaction; (3) a causal
link exists between the protected activity and the adverse employment acti@tefeet v.

Mississippi Transp. Comm, 586 F.3d 321, 331 (5th Cir. 2009if. the plaintiff makes out a

prima facie case of retaliation, the burden shiftshe employer to #@culate a legitimate,

non-retaliatory reason for the employmentiact Aryain v. Wal-Mat Stores Tex. LP534

F.3d 473, 484 (5th Cir. 2008). If the employer sasiits burden of pduction, the plaintiff

must prove that the employensoffered legitimate, non-retaliory reason is pretext for a
retaliatory purpose. Id.In doing so, the plaintiff mugirove that “the adverse employment
action taken against [her] would not have ocedrbut for’ her proécted conduct.” Septimus

v. Univ. of Houston 399 F.3d 601, 608 (5th Cir. 2005); ss#eoLong v. Eastfield Col).88

F.3d 300, 304 n.4 (5th Cir. 1996) (“ultimate detgration in an unlawful retaliation case is

whether the conduct protected by Title VII wa%hat for’ cause of the adverse employment

13 To be clear, Plaintiff does mention thveord “discrimination” in his brief.
However, he mentions discrimination while dissuing his retaliation clai. He appears to be
saying he was discriminatedagst by retaliatory conduct.
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decision”) (citing_McDanielv. Temple Indep. Sch. Dist770 F.2d 1340, 1346 (5th Cir.

1985)).

However, recently, the Fifth Circuipplied the reasoning of Desert Palaaditle VII
retaliation claims, thus providinglaintiffs with another avenuather than just pretext, to
prove retaliation. Se8mith 602 F.3d at 332. Accordinglg, Title VII plaintiff — whether
asserting discrimination or retaliation claimsmay now rebut a defendant’s legitimate,
nondiscriminatory reason for an adverseplyment action by proving that “(1) the
defendant’s reason is not true, but is instepdetext for discrimination (pretext alternative),
or (2) the defendant’s reason, though truepniy one of the reasons for its conduct, and
another motivating factor is the plaintéf protected characteristic (mixed-motives

alternative).”_Davis v. Farmers Ins. ExcB010 U.S. App. LEXIS 7130, at *5 (5th Cir. Apr.

6, 2010).

() Prima Facie Case

The first step in establishing a prima fadaase is demonstrating the existence of
protected activity under Title VIHere, Plaintiff appears to be alleging that he engaged in two
different activities protected by Title VII. First, Plaintiff contends that “[P]laintiff's
termination, which he also alleges was retaliatory, occurred shortly after his filing of the EEO
charges in December 2005 and February 2666&econd, Plaintiff sserts that he was
guestioned in December 2007, and againuigust 2009, about whether or not he planned on
testifying in a former co-worké&s employment discrimination Vesuit. Plaintiff asserts that

when he was asked about testifying, he statetoth occasions that he would “tell the truth

14 SeePlaintiff's Brief at 10.
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as [he] knew it to be.” The Court consideeach of these alleged protected activities
separately.

First, the Court turns to Plaintiffargument concerning his EEOC charge. In
Plaintiff's brief, he asserts that he lIi&EEOC charges in December 2005 and February 2006,
and that he was “terminat[ed]” due to suclargfes. The Court is ergly perplexed by this
argument. The EEOC “Charge of Discrimination” attached to Plaintiffs Complaint is dated
February 8, 2010. There is no mention anywherthe record of any other EEOC charges
being filed or any alleged rét@ory conduct dating back t@25 and 2006. Plaintiff was also
not “terminated” in this casdie resigned. Plaintiff tenderedshiLetter of Rsignation” on
January 28, 2010, and as noted, he did notafiltharge with the EEOC until February 8,
2010. Given that Plairtifiled his EEOC chargafter he tendered his regation, the act of
filing this charge could not be adétor” in the alleged retaliation.

Second, Plaintiff asserts thais willingness to testify in a former co-worker’s lawsuit
constitutes protected activity. Plaintiff neverwadly testified in the lawsuit; however, he
states that telling his supervisothat he “would tell the truthif called to testify suffices
under Title VII's definition of praécted activity. Plaintiff furtheasserts that he was listed as
a witness in the trial and that he “prded information” to EEOC investigators.

Section 704(a) of Title VII provides protection for two distinct classes of employees:
first, those opposing discrimination proscribd®dthe statute and second, those participating
in Title VIl proceedings. To be specific, the-salled anti-retaliation aluse of Section 704(a)
reads, in pertinent part:

It shall be an unlawful employmentagatice for an employer to discriminate
against any of [its] employees . .edause he has opposed any practice made
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an unlawful employment practice by tlsisbchapter, or beaae he has made a
charge, testified, assext, or participatedn any mannerin an investigation,
proceeding, or hearing under this subchapter.
42 U.S.C. 8§ 2000e-3(a) (emphasis added). Héne Court concludes that Plaintiff's
willingness to testify in a former co-worker&smployment discrimination lawsuit suffices as
protected activity under the pigipation clause of Title Mis anti-retaliation provisiori®

In construing a statute such as Section 704(a) of Title VII, courts begin with the

language and text of éhstatute itself. SelRobinson v. Shell Oil Cp519 U.S. 337, 340, 117

S. Ct. 843, 136 L. Ed. 2d 808 (1997); Conn. Nat'| Bank v. Gern# U.S. 249, 253-54,

112 S. Ct. 1146, 117 L. Ed. 2d 391902) (“We have stated tim@nd again that courts must
presume that a legislature says in a statute wima¢ans and means in a statute what is says
there.”). The anti-retaliation provision explicittiyates that it protecen individual who has
“participatedin any mannérin a Title VII proceeding. 42 U.S.C. § 2000e-3(a) (emphasis
added). Courts appear to congiie read this clausas evincing Congressintent to confer

broad protection under the statute. $tway v. Am. Cast Iron Pipe Calll F.2d 998,

1006 n.18 (5th Cir. 1969) (noting that the papttion clause provideé®xceptionally broad”

protection”); Kelly v. City of Albuguerque542 F.3d 802, 814 (10th Cir. 2008) (“The term

‘any’ carries an expansive meaning when . is itsed without limitation . . . When the term

15 While the Defendants cite to both clasis# Title VII's anti-retaliation provision
(i.e., the participation and opposition clasisethey only actually discuss the opposition
clause. That is, Defendants fail to discuss WwaePlaintiff has engagdein protected activity
under theparticipation clause of 42 U.S.C. Section ZiEd3(a). A claim that “is best
understood as falling under [the]rpaipation clause . . . shoulibt be analyzed solely under
the narrower opposition clause.” Deravin v. Kerd#35 F.3d 195, 203 n.6 (2d Cir. 2003).
Further, while Defendants blanketly assert flintiff did not engage in protected activity,
Defendants fail to analyze, orev mention, whether the willingse to testifypeing listed as
a witness, and providing information toetlieEOC constitutes such protected activity under
Title VII.
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is given its natural effect in this statutory corntiéxelates to all types of participation.”); Jute

v. Hamilton Sunstrand Corp420 F.3d 166, 175 (2d Cir. 2005 C¢ngress chose to provide

wide-ranging protection by shietdy an employee who ‘participate[s] in any manner’ in a

Title VII proceeding.”) (brackets original); Deravin v. Kerik 335 F.3d 195, 203 (2d Cir.

2003) (noting that the participan clauses “explicit language . is expansive”); Booker v.

Brown & Williamson Tobacco Cp879 F.2d 1304, 1312 (6th Cir. 1989) (stating that “federal

courts have generally grantesss protection for opposition than for participation” and that the

participation clause offers exceptionallyohd protection”); Learned v. City of Belleyug&60

F.2d 928, 932 (9th Cir. 1988) (“The participatiofause is broadly anstrued to protect
employees who utilize the tools provideyl Congress to protect their rights.”).

Additional support for an expansive reading of the participation clause can also be
found by examining the broader context of thtatute as a wholelThe anti-retaliation
provision is meant to prevent harm to eayages who report discriminatory employment

practices or assist in the investigation tbese practices. Crawfb v. Metro. Gov't of

Nashville and Davidson County, Tepa- U.S. ----, ----, 129 S. Ct. 846, 852, 172 L. Ed. 2d

650 (2009). The Supreme Court in Crawfbedd that “prudent eployees would have a good
reason to keep quiet about €itVIl offenses against themsekls or against others” if an
employer could punish employees who reépdrdiscrimination without remedy. Id.The

purpose of the anti-retaliation ckiis to “[maintain] unfettedeaccess to statutory remedial

mechanisms.” Robinson v. Shell Oil C619 U.S. 337, 346 117 S. Ct. 843, 136 L. Ed. 2d 808

(1997); Glover v. S.CLaw Enforcement Diy.170 F.3d 411, 414 (4th Cir. 1999) (“Section

704(a)’s protections ensure not only that esgpls cannot intimidate their employees into
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foregoing the Title VII grievance process, budcathat investigators will have access to the

unchilled testimony ofitnesses.”); Booker879 F.2d at 1313 (“The poose of the statute is

to protect access to the machyeawailable to seek redress for civil rights violations and to
protect the operation of that mawéry once it has been engaged.”).

In Jute v. Hamilton Sunstrand Corporatidhe Second Circuit considered the anti-

retaliation provision’s broader context in ord® ensure that the seemingly expansive
language was consistent witltle VII's overall purpose. 42€¢.3d at 174-75. The plaintiff in
Jute Donna S. Jute, alleged tisdte was retaliateagainst after she was named as a witness in
a co-worker’s Title VII suit._ld.at 169. Although Jute nevertaally testified, the Second
Circuit held that she was pemited under the anti-retaliaticfause. The court noted that,

It would be destructive of [the amilation clause’s] purpose to leave an
employee who is poised support a co-worker’s sicrimination claim wholly
unprotected. Accepting [the Defendah&sgument would mean, for example,
that an employer could dely retaliate against aitle VII whistleblower, as

long as it did so before the employaetually testified.Placing a voluntary
witness into this kind of limbo wuld impede remedial mechanisms by
denying interested parties “access to the unchilled testimony of witnesses.”
Glover v. South Carolina Law Enforcement Di¥70 F.3d 411, 414 (4th Cir.
1999). Thus, declining to extend 8§ 704(a) an employee like Jute would
thwart the congressional intent unigeng the anti-rethation clause.

Id. at 175. Thus, after an examination of ke VII's language ad overall purpose, the
court held that the participation clause exte to an employee whes named as a voluntary

witness in a Title VII suit, but who never is called to testify.dtd175; Hendershot v. Home

Depot, Inc, 2009 WL 367543, at *3 (E.D. Pa. Feb. 2809) (denying summary judgment
and finding that plaintiff's actions fell under thparticipation clause othe anti-retaliation

provision when plaintiff statethat he would “tell the truthin an EEOC hearing); Weston v.
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Optima Communications Sys., In2009 WL 3200653, at *5 (S.D.N.Y. Oct. 7, 2009)

(finding that employee engaged in protected activity when sitedsthat she would “tell the

truth” in her co-worker’s lawsuit)Tucker v. Journal Register EaSP0 F. Supp. 2d 374, 382-

84 (D. Conn. 2007) (holding that plaintiff's condweas sufficient to qualify as a “protected
activity” when she refused to testify as ardeable witness for heemployer in a sexual

harassment claim); sedsoDubaz v. Johnson Controls World Seyvi63 F.3d 1357, 1998

WL 858836, at *2 (5th Cir. Nov. 20, 1998) (fimgj that the plaintiff engaged in protected
activity when she offered depositions testimony in a lawsuit).

This Court finds the Second Circuit’s reasoning in Joitlee applicable here. Plaintiff
was questioned about his co-worker’s Title VIl case on two separate occasions. While, like in
Jute Plaintiff never actually testified becauslee lawsuit settled, Rintiff asserted his
willingness to testify and to “lethe truth” on two separatecoasions in direct response to
guestions from his supervisorFurther, also like Jut®laintiff asserts that he had been listed
as a witness and that he had providedrmfdion to the EEOC. Without protection under
Title VII for such actions, employees could eadily intimidated into not testifying or not
supporting a co-worker’s discrimination catgi causing Title VII prosecutions and EEOC
investigations to be chilled due to fear dfateation by employers. This would in turn thwart
the congressional intent undergi the anti-retaliation clause. Asich, the Court finds that
Plaintiff did indeed engage in protected aityiwinder Section 704(a)’s participation clause.

Plaintiff next must prove that he suféer an adverse employment action. As evidence

of this, Plaintiff asserts that his shift citeed and that he was allegedly demoted from
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Alternant Supervisor to Patrolman. The Defendants appear to concede that such actions
constitute an adverse employment action.

To meet the third prong of a prima facie cateetaliation, Plainff must prove that a
causal link exists between the protected agtigitd the adverse employment action. In this
case, Plaintiff attempts to prove such asedudink by showing proximity in time between
Plaintiff's protected activityand the adverse employment act&)n( As the Fifth Circuit has
explained, the causation element of a plairgtifitima facie case may be proved by temporal
proximity between the protected activity athé adverse employment action when they occur

“very close” in time. Washburn v. Harvey04 F.3d 505, 511 (5th Cir. 2007); sdsoClark

Cnty School Dist. V. Breede®32 U.S. 268, 273, 121 S. Ct. 1508, 149 L. Ed. 2d 509 (2001)

(noting that “cases that accept mere tempom@tiprity . . . as sufficient evidence of causality
to establish a prima facie case uniformly hthat the temporal proximity must be very
close”).

Here, Plaintiff was questioned on two sejia occasions concerning whether he
would testify in his former co-workers @toyment discrimination lawsuit.  Plaintiff
responded, apparently on both occasions, thatched “tell the truth” if subpoenaed. While
Plaintiff's statements in December 2007 do satisfy the causal connection requirement, as
Plaintiff's shift change did nobccur until November 2009, d&htiff's statement in August

2009 does suffice to show a causal link. $eg, Evans v. City of Houstqr246 F.3d 344,

355 (5th Cir. 2001) (finding that “a time lapseugf to four months lsabeen found sufficient
to satisfy the causal connection for summadgment purposes”) (internal citations omitted);

seealso Weeks v. NationsBank, N.A2000 WL 341257, at *3 (N.D. Tex. Mar. 30, 2000)
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(citing Garrett v. Constar Inc1999 WL 354239, at *5 (N.D. Tex. May 25, 1999)); Stroud v.

BMC Software, Ing. 2008 WL 2325639 (5th Cir. June &aB) (finding that a three-week

lapse between protected activity and advensgloyment action wasufficient to show a

causal link);_Richard v. Cingular Wireless L] @33 F. App’x 334, 338 (5th Cir. 2007)

(concluding that two-and-one-hatfonths is short enough tagport an inference of a causal
link). Given this, the Court will assume th#te temporal proximity between Plaintiff's
August 2009 statement and his November 2009 sh&hge can alone establish a prima facie
case of retaliation.

(i) Legitimate, Non-Retaliatory Reason

Once a plaintiff establishes a prima facie cakeetaliation, the defendant must then
articulate a legitimate, non-retaliatory reasfor its employment action. Here, Defendants
asserts that Plaintiff's shift was changedonder to accommodate veteran officers. Further,
Defendants asserts that every employee ingrlkat the MVSU Potie Department also
endured a shift change. This articulated oeasatisfies Defendants’ burden of production.

(iii) Pretext / Mixed Motive

Unlike the third element of a prima facie letton claim, when a plaintiff attempts to
prove pretext, the plaintiff nat prove that “the adverse playment action taken against

[her] would not have occurrecbut for h[is] protected conduct.” Septimus v. Univ. of

Houston 399 F.3d 601, 608 (5th Cir. 2005) (emphaxisled). The plaintiff may not rely
only on close temporal proximity toaat this but-for pretext test. S8&ong 482 F.3d at 808
(finding that “temporal proximity alone is inicient to prove but for causation . . . [because]

[sJuch a rule would unnecesdgrtie the hands of employer}.” However, as discussed
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above, the Fifth Circuit recentfipund that the mixed-motive analysis is also applicable to

retaliation claims. Se€mith 602 F.3d at 332; Davis v. Farmers Ins. Ex@910 U.S. App.

LEXIS 7130, at *5 (5th Cir. Apr. 6, 2010).

In this case, Plaintiff has presented suiiint factual disputes to withstand summary
judgment. Plaintiff contendthat his shift changed to thevening shift and that he was
demoted from Alternative Supervisor to Bétran only three months after informing his
supervisors of his willingness to testify in issmer co-worker’'s employment discrimination
lawsuit. While Defendants fail to actuallyrmtuct any type of prekt and/or mixed-motive
analysis in their summary judgment motion, tlieymake an argument that all employees at
the MVSU Police Department allegedly alsmcountered this shifchange. However,
Plaintiff asserts that his shift changecurred on November 9, 2009, and that other
individuals working at the MVSU Police Depaent did not endure a shift change until
December 14, 2009. Further, iraRitiff's affidavit and in his responses to interrogatories --
which are both part of the summary judgment recoRlaintiff asserts seeral other facts that
support his retaliation claim. FirsPlaintiff contends that navery individual working at the
police department continued todure a shift change. &htiff asserts that he filed a grievance
with MVSU on the same day as his co-watkeouis Baymon, and &t Baymon received his
original position back, but Plaifftdid not. Second, Plaintiffantends that Sanders told him
that he was not going to allowdtiff to “build a case against him.” Third, Plaintiff asserts
that, after he informed his supervisors o lwillingness to testify, his vehicle inspection
sheets and daily performance logs stadeahing up missing. The Defendants do not address

any of these allegations.
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Defendants do, however, contend that Sandads Morris intended to give Plaintiff
his original position back. Plaintiff followedehappropriate grievance process and procedure
at MVSU after his shift was changed and \was allegedly demoted. After attending a
meeting with Sanders and Morrislorris authored a letter adsised to Plaintiff conceding
that Plaintiff had made valid arguments conaay his shift change. Mds stated that that
Plaintiff would receive his original posin back effective January 18, 2010. However,
Plaintiff did not receive thigetter until January 21, 2010. Defiants appear to assert that
because Sanders and Morris conceded thahtPlanad valid grievances, they should be
entitled to summary judgment. Yet, the Rtdf was never actually given his original
position back, and his grievances were neveradlgtuedressed. Inatt, after receiving the
letter from Morris, Plaintiff attempted tdhew up to work for his old position, and he was
immediately sent home. In response to,tlidefendants argue th&laintiff would have
eventually received his position back, but h&geed before that could happen. The problem
with this argument, however, is that in arder the Court to accept such an assertion, the
Court would have to engage in not only spetoitg but also fact-findig. That is, the Court
would have to accept Defendantassertions and merely assume that, had the Plaintiff
continued working at MVSU, he would havensetime in the future received his prior job
back. At the summary judgment stage, thaitf€may not make credibility determinations,
engage in fact-finding concerning muddled and dispéaetual allegations, or simply take

the word of the Defendants to tb&clusion of the Plaintiff. Se®illiams v. City of Tupelo,

Mississippj 414 F. App’x 689, 695 (5tiir. 2011). Given this, # evidence as a whole
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creates a factual dispute as to whether Pfhicdin prove a claim ofetaliation under Title
VII. Thus, Defendants’ Motin for Summary Judgment &sthis action is denied.
Harassment / Hostile Work Environment

To set forth a prima facie case of discnation alleging hostile work environment,
the plaintiff must establish five elements) {fhe employee belongs to a protected group; (2)
the employee was subject to unwelcomed harasg (3) the harassment complained of was
based on the protected classgooup; (4) the harassment compkd of was so severe or
pervasive that it affected the terms, comdhs, or privileges of employment; and (5) the
employer knew or should have known of the harasdnm question and failed to take prompt

remedial action (i.e., vicarious ligiby). Jones v. Flagship Intern193 F.2d 714, 719-20 (5th

Cir. 1986); Celestine v. Beleos de Venezuella, $SAR66 F.3d 343, 353 (5th Cir. 2001)

(citing Watts v. Kroger C0170 F.3d 505, 509-10 (5th Cir. 1999)).

While Plaintiff asserted a hostile work eronment claim in his Complaint, he failed
to adequately brief such a claim in hispense to Defendant’s summary judgment motion.
That is, Plaintiff only briefly mentions harassm and/or hostile work environment in his
summary judgment brief, and that is only imati®n to his constructe discharge claim. In
fact, Plaintiff never even dissses his protected class andiareasserts that such alleged
harassment stemmed from being a member ofdlaiss. As such, Plaintiff has failed to
present a material dispute to support his h@stork environment @iim, and Defendants are

entitled to summary judgmeas to this action.
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Constructive Discharge

“A constructive discharge occurs whéme employer makes working conditions so

intolerable that a reasonable employee wdekl compelled to resign.” Hunt v. Rapides

Healthcare Sys., LLC277 F.3d 757, 771 (5th Cir. 2001)n examining a claim of

constructive discharge, the court objectivelynsiders a variety ofactors, icluding the

following:
(1)
(2)
(3)
(4)
(5)

(6)

demotion;

reduction in salary;

reduction in job responsibilities;
reassignment to meatior degrading work;

badgering, harassment, or humiliation by the employer calculated to encourage
the employee’s resignation; or

offers of early retireent that would make the employee worse off whether the
offer was accepted or not.

Id. at 771-72 (citing Barrow v. New Orleans S.S. As4€@ F.3d 292, 297 (5th Cir. 1994)).

Further, the Fifth Circuit e held that “constructive disarge cannot be based upon the

employee’s subjective preference fine position over another. ldt 772 (citing Jurgens v.

EEOC 903 F.2d 386, 391 (5th Cid990)). The inquiry doesot focus on whether the

employee “felt compelled to resign, but whetheeasonable employee in her situation would

have felt so compelled.” Idrhe Fifth Circuit has looked to whether the employee attempted

resolution of her concerns before choosingegign in determining whether certain working

conditions would have compelled a reasoeabmployee to resign. Haley v. Alliance

Compressor Co391 F.3d 644, 652 (5th Cir. 2004).
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Here, Plaintiff asserts that he was demoted from Alternate Supervisor to Patrolman,
that he suffered a shift change, and that tlaesens forced him to resign. Defendants do not
deny such assertions; however, Defendantseoahthat Plaintiff canngtrove a constructive
discharge claim because Sanders and Morrisealgthat Plaintiff raised valid points in the
filing of his grievances. Defendts assert that Plaifftwould have received his original job
back had he not resigned. As noted abowus, dbsertion is groundad conjecture. When
Plaintiff returned to work at his previous ghime, he was instantly dismissed. Accordingly,
given that Plaintiff suffered a demotion and a shift change and that Plaintiff made multiple
efforts to resolve the situation prior to resigninggterial facts exists as to whether Plaintiff
can prove claim for constructive discharge. Defnts’ summary judgment motion as to this
action is, therefore, denied.

First Amendment Retaliation

Plaintiff next asserts, under 42 U.S.Section 1983, that Defendants Morris and
Sanders violated his rights under the Firstelwaiment of the United States Constitution. A
plaintiff can establish a primiacie case under Section 1983 Itkeging: (1) a violation of a
federal constitutional or statutory right — in this case, the First Amendment; and (2) that the
violation was committed by an individual actingder the color of state law. Doe v. Rains

County Indep. Sch. Dist66 F.3d 1402, 1406 (5th Cir.1995). The statute creates no

substantive right, but only pralés remedies for deprivation$ rights created under federal

law. Graham v. Connp#90 U.S. 386, 393-94, 109 S. @865, 104 L. Ed. 2d 443 (1989).

However, as discussed in detail above, ddfgisued under Section 1983 in their personal

capacities may be able to assert a qualified umity defense. Before turning to the second-
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prong of the qualified immunity analysis (i.evhether the Defendants acted “objectively
reasonable”), the Court first analyzes whetR&intiff has shown a wvlation of a clearly
established First Amendment right.

The First Amendment provides protection agaretaliation for engaging in protected
speech in the course of emphognt under certain circumstances. To establish a Section 1983
claim for employment retaliation related toesph, a plaintiff-employee must show: (1) he

suffered “an adverse employment action,” Séexander v. Eeds392 F.3d 138, 142 (5th Cir.

2004); (2) he spoke “as a citizen amnatter of public concern,” sé&arcetti v. CeballQHb47

U.S. 410, 126 S. Ct. 1951, 1958, 164 L. Ed. 2d 68®§); (3) his interesin the speech
outweighs the government’s interest in éfecient provision of public services, sBe&kering

v. Bd. of Educ. 391 U.S. 563, 568, 88 S. Ct. 1731, 20Hd. 2d 811 (1968); and (4) the

speech “precipitated the adverse employment actionEedg 392 F.3d at 142.
Whether an employee’s speech addressestt@mud public concern turns on whether
the affected individual speaks “primarily asiizen rather than as an employee.” Dorsett v.

Bd. of Trustees State Colleges & Universitiel0 F.2d 121, 124 (5th Cir. 1991).

Additionally, “[w]hetheran employee’s speech addresses @iemaf public concern must be

determined by the content, form, and conteéhd given statementCommunications Workers

of America v. Ector County Hosp. Distt67 F.3d 427, 437 (5th C2006) (quoting Connick

v. Meyers 461 U.S. 138, 146, 103 S. Ct. 1684, 79Hd. 2d 708 (1983)). Under Garcefor
an employee’s speech to qualify for First Amerent protection, he must be speaking “as a
citizenon a matter of public concern.” 5473J.at 418, 126 S. Ct. 1951(emphasis addé&x)

employee is not speaking as #zen-but rather in Isirole as an employee-when he “make|[s]
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statements pursuant to [his] official duties.” &L 421-22, 126 S. Ct. 1951 (“Restricting
speech that owes its existento a public employee’s pra®ional responsibilities does not
infringe any liberties the employee midtdve enjoyed as a private citizen.”).

While there are multiple tests to determiwhether speech is of public concern, the
Fifth Circuit generally employs the “contefarm-context test” (also known as the “Connick
test”). Under this test, “whether an emp@els speech addresses a matter of public concern
must be determined by the content, form, andtext of a given statement, as revealed by the
whole court record.” Connick461 U.S. at 147-48, 103 S..Ci684. Here, the basis for
Plaintiff's First Amendment claim is not entiretfear. That is, Plaintiff entirely failed to
identify the precise speech in which he clainas protected and addressed a matter of public
concern. In fact, Plaintiff only briefly rées First Amendment law generally and then
blanketly alleges that his speefdils within the sphe of protection afforded by such law.

However, as the Fifth Circuit noted koley v. University of Houston Syster®55 F.3d 333,

342 (5th Cir. 2003), without a “precise idéication of the speech as to which First
Amendment protection is claimed,” the Courtusable to analyze or even consider the
speech’s “content, context, and foa®s required by the Supreme Court.”

Since Plaintiff was not subpoenaed and neagtually testified in his former co-
worker’s trial, his free speech claim presumainlyolves the single statement made directly
to Sanders that Plaintiff would “tell the trutif’ called to testify. Thus, the only statement
(i.e., the only “speech”) Plaintiff ever actually deawas directly to his supervisor, apparently
in a one-on-one conversation, direct response from a questiposed during the course of

his employment. Plaintiff presents no other evice concerning this statement, and there is
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no proof anywhere in the record that he wpeaking to Sanders as'citizen” on a matter of
public concern, rather than as an “employegiswering a question from a supervisor.
Accordingly, because Plaintiff (1) failed to idéy the precise “speech” that he claims ignites
First Amendment protection; and (2) failed gooduce evidence that he was speaking on a
matter of public concern, the Defendant’s sumynjadgment motion is granted as to this
claim?!®
Equal Protection Claim

Plaintiff next claims a viation of the Equal Protectio@lause of the Fourteenth
Amendment. “To state a claim under the Hdeitection Clause, a Section 1983 plaintiff
must allege that a state actotentionally discrimination agnst the plaintiff because of

membership in a protected class.” Sir Williams v. Brarh80 F.3d 699, 705 (5th Cir. 1999).

As discussed above concerningiRtiff's Title VII discrimination claim, Plaitiff has failed
to allege any type of “class-based” discrintioa. That is, Plaintiff neer once even mentions
his protected class. Thus, Plaintiff is apgrdly alleging a “class-of-one” equal protection
claim. However, such class-of-one equal @ctibn claims are not gaizable in the public

employment context. Engquigt Or. Dep’t of Agric, 553 U.S. 591, 608-09, 128 S. Ct. 2146,

170 L. Ed. 2d 975 (2008); Porter v. Valden11 WL 1810607, at *6 (5th Cir. May 11, 2011).

Thus, because Plaintiff has failed to dematstia claim under the Equal Protection Clause,

the Court need not address the second probg¢tive reasonablenessi the Section 1983

16 SeePrice v. Roark256 F.3d 364, 369 (5th Cir. 200¢t)i]f the allegations do not
establish the violation of a cditstional right, the officer is ditled to qualified immunity.”).
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qualified-immunity analysi$’ Hence, Defendants’ Motion f&ummary Judgment is granted
as to this claim.
Punitive Damages
Plaintiff also makes a claim for punitive dages. A plaintiff who prevails on his
Title VII claim may recover punitive damageshi#é makes the required showing. Following

the Supreme Court’s decision_in Kolstad v. Am. Dental ASS2Y U.S. 526, 119 S. Ct. 2118,

144 L. Ed. 2d 494 (1999), the Fifth Circuit has fegth the standard to be applied when an
employer is alleged to be liable for punitive damages based on the actions of a managerial
employee:

A plaintiff may recover punitive damages if the defendant acted “with malice
or with reckless indifference to the fedly protected rights of an aggrieved
individual.” 42 U.S.C. § 1981a(b)(1)he availability of punitive damages
turns on the defendant’s state ofnihi not the nature of the defendant’s
egregious conduct. Kolstpd, 527 U.S. [at 535, 119 S. Ct. 2118]. The
employer “must at least disminate in the face of agerceived risk that its
actions will violate” the [disrimination statute]. Idat 536 . . . Moreover, the
plaintiff must show that the “madhsing agent served in a ‘managerial
capacity’ and committed the wrong whilgcting in the scope of employment.’
“Rubinstein v. Adm’rs ofthe Tulane Educ. Fun@18 F.3d 392, 405 (5th Cir.
2000) (citing Kolstad 527 U.S. at 541). Howewreunder the good-faith
exception, “an employer may not be vicasty liable for the discriminatory
employment decision of managerial atgewhere these decisions are contrary
to the employer’s good-th efforts to comply with Title VIL.” Id. (citing
Kolstad 527 U.S. at 545) (internal quotation marks omitted).

E.E.O.C. v. E.I. Du Pont de Nemours & C480 F.3d 724, 732 (5th Cir. 2007).

17 SeeBrown v. Callahan623 F.3d 249, 253 (5th Cir. 2010) (“A court may rely on
either prong of the [qualified immitg] defense in its analysis.”).
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While Defendants have presumably moved Jommary judgmentoncerning all of
Plaintiff's claims, Defendants never actuadlgldress Plaintiff's claim for punitive damages.
Due to this, and because the presentation obfpat trial will allow for a more informed
decision, Defendants’ motion (if made) is, at this point, denied.

V. CONCLUSION

For the reasons stated above, Defendantsiddor Summary Judgnme is granted in
part and denied in part. Defemdsl Motion is granted with reggt to Plaintiff's claims for
discrimination, hostile work environment, RirAmendment retaliation, and discrimination
under the Equal Protection Claugefendants’ Motion is denied &s Plaintiff's claims for

Title VII retaliation, constructive dcharge, and punitive damages.

So ordered on this, the _10thday of August, 2011.

/sl Sharion Aycock
UNITED STATESDISTRICT JUDGE
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