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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
EASTERN DIVISION

GEORGE HIGHTOWER, and

HIGHTOWER FOODS, L.L.C. PLAINTIFFS
V. CIVIL ACTION NO. 1:10CV166-SA-DAS
ARAMARK CORPORATION DEFENDANT

MEMORANDUM OPINION

Presently before the Court is a Motilmm Summary Judgment [41] filed by Defendant
Aramark Corporation. After reviewing the mmti, responses, rules, and authorities, the Court
finds as follows:

BACKGROUND

This dispute arises from a leasingregment for a Subway franchise between
Plaintiffs George Hightower and Hightowdfoods (“Plaintiffs” or “Hightower”) and
Mississippi  State University (“MSU”).  Plaintiffs comié that Aramark Corporation
(“Defendant” or “Aramark”), the company Iseted by MSU to manage campus dining
services, tortiously interfered withe leasing agreement at issue.

In 1993, MSU leased space in Colvard Union to Subway Real Estate Corporation for
the purpose of operating a Subway restaurdiitis property was subleased to Lee Jabob, a
Subway franchisee. In 2003cbb assigned his sublease taiftlff George Hightower, who
took over the operation of the I8uay restaurant in ColvdrUnion. Also in 2003, MSU
apparently started planning to renovate Calvanion and, because of this, MSU and Subway
Real Estate Corporation signed an amendrteetite leasing agreement on October 3, 2003.

The amendment recognized MSU’s intent removate, providing #&t MSU could close
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Colvard Union for renovations after providing six months written notice to Subway. This
amendment also offered Subway Real Estatg@ation four additional one-year options to
lease the space, with the first option to commence on May 17, 2005 and expire on May 16,
2006, and the final option to expire on May 16, 2009.

In October 2005, MSU informed Hightowetia written letterthat it wished to
terminate the leasing agreem effective April 1, 2006, dut impending renovations to
Colvard Union. MSU offered Hightower the availity of a temporary location to operate
during the renovations. MSU adidnally requested Khtower’s contact information in order
to send him a Request for Proposal (“RFP'MBU decided to re-bifbr food court vendors.

In November 2005, Hightower requested a pgerary location as had been offered and,
subsequently, MSU proceeded with renovaida Colvard Union and Hightower began
operating Subway out of a mobile unit in August 2806.

On November 9, 2006, MSU announced thaplanned to utilize a management
services company to operate its campus diningces. According to Rintiffs, Bill Broyles,
MSU'’s Assistant Vice President of Studentfafs—apparently acting without knowledge of
the amendment to Hightower’s leasing agreetminformed Hightower that he would no
longer be permitted to return to Colvard UnioSubsequent to this, MSU issued a public
invitation to negotiate, seekingoposals from companies thaiuld provide campus dining

management services. This invitation toyokate mentioned MSU’s current food service

! According to Plaintiffs, in anticipation ¢ return and continued lease with MSU,
Hightower spent over $70,000.00 in renovating @duatar unit for a temporary location at
MSU'’s request.”



locations and identified sevéréood locations excluded from the contract; however, the
Subway restaurant operated by Hightower waswaaitioned in the invitation to negotiate.

Defendant Aramark submitted proposals to MSU in response to MSU’s public
invitation to negotiaté. In January 2007, MSU select@kfendant to operate its dining
services. Shortly thereafter, and also inusay 2007, Bill Broyles informed Hightower that
he had only recently learned of the October 28@@ndment that gave Subway the option to
renegotiate the rental rate and returrClvard Union upon completion of the renovations.
After learning of this amendment, MSU apme&n have engaged mhiscussions with both
Hightower and the Defendant.

First, in February 2007, MSU informed Defendant Aramark of the amendment to the
Subway leasing agreementAccording to Defendant, MSlasked if Aramark’s proposal
would change if Subway returned to Colvarddin Defendant allegasasserted that, while
its financial proposal might chge, Subway’s return would nbe a “deal breaker.” Next,
MSU entered into discussions with the Plaintdéncerning the discovery of the amendment.
Defendant asserts that Bill Broyles and DBuoffman, MSU’s Director of Procurement,
invited Hightower and Paul Bige, Subway’s Development Agett, negotiate a new rental
rate—pursuant to Section 4 of the amendmentSdibway elected to return to Colvard Union

until May 16, 2009 (i.e., untthe expiration of the leas&)Hightower, however, did not agree

2 It is undisputed that other compasmiso submitted proposals to MSU.

% The parties appear to have met in @itfrebruary or March of 2007 to discuss
Subway'’s potential return to Colvard Uniofhis meeting appears to have taken plasfere
the execution of the management servima#ract between MSU and Defendant.



to the rental rate or the terms proposed during the méeetidgpparently, MSU was
subsequently notified by Paul Bisbee thabwWay was electing not to return to Colvard
Union. Thus, on March 29, 2007, Subway REsatate Corporatios’ attorney, Michael
Donahue, sent MSU a “proposed lease teatom” for the termination of the lease
agreement. However, it appears that Hightower refused to sign the termination agreement
and, instead, Plaintiffs opted to file a lawsagainst MSU for breach of the October 2003
amendment to the leasing agreement. Givex) hightower continuetb operate his Subway

in the mobile unit on MSU’s campus.

On May 23, 2007, after receiving Hightower's notice of claim, MSU contacted
Subway Real Estate Corporation via writtendetind again attempted to negotiate Subway’s
return to Colvard Union in accordance witite October 2003 amendment. MSU requested
acceptance of the terms discussed in therldy June 4, 2007. The June 4, 2007 deadline
appears to have passed without acceptance oétital amount by either Subway Real Estate
Corporation or Hightower and, on Septembe2@)7, MSU informed Hightower that he must
remove his mobile unit from the MSU campoyg October 31, 2007. Treafter, Plaintiffs
filed suit against MSU and, on December 2007, Plaintiffs filed a motion for temporary
restraining order and preliminainjunction in chancery courtyhich appears to have been
later transferred to the circuit court.

In January 2008, MSU begaropeedings in justice court &vict Hightower from the

mobile unit. After a haring, the justice couitsued an eviction ordexgainst Hightower in

* According to Plaintiffs, one of the reasdbs this disagreement surrounded the fact
that Hightower would allegedly not be alite use the new debgystem, known as “Flex
Dollars.” The Court discussehis in more detaihfra.



February 2008. Hightower appealed the ordad the circuit court subsequently entered an
order granting MSU'’s request for a writ @dmoval on May 2, 2008. As such, Hightower
removed the mobile unit several days after theud court’s order. During the pendency of
Plaintiffs’ lawsuit against MSU—which is iBtongoing in the inthe Circuit Court of
Okitibbeha County—Plaintiffsiled this action agast Defendant Aramark for tortious
interference of contract. Mendant has filed main for summary judgnre, arguing it is
entitled to judgment as a matt#rlaw on Plaintiffs’ claim.

LEGAL STANDARD

Summary judgment is warranted under R&ia) of the Federal Rules of Civil
Procedure when evidence reveals no genuinmtisregarding any material fact and that the
moving party is entitled to judgment as a nratié law. The rule “mandates the entry of
summary judgment, after adequate timedscovery and upon motion, against a party who
fails to make a showing sufficient to establible existence of an element essential to that

party’s case, and on which that party will b&s burden of proof at trial.” Celotex Corp. v.

Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The party moving for summary judgment “bears the initial responsibility of informing
the district court of the basi®r its motion, and identifying those portions of [the record]
which it believes demonstrate thbsence of a genuine issuentdterial fact.” Id. at 323, 106
S. Ct. 2548. The nonmoving party must tiigo beyond the pleadings” and “designate
‘specific facts showing that déne is a genuine issue for triald. at 324, 106 S. Ct. 2548
(citation omitted). lrreviewing the evidence, factual controsies are to be resolved in favor

of the nonmovant, “but only when . . . bothriees have submitted evidence of contradictory



facts.” Little v. Liquid Air Corp., 37 F.3d 1069,075 (5th Cir. 1994) (en banc). When such

contradictory facts exist, th€ourt may “not makeredibility determinations or weigh the

evidence.” Reeves v. Sanderson Plumbngds., Inc., 530 U.S. 133, 150, 120 S. Ct. 2097,

147 L. Ed. 2d 105 (2000). However, conclysallegations, speculation, unsubstantiated

assertions, and legalistic argumehéve never constituted an gdate substitute for specific

facts showing a genuine issue for trial. Tii§s. Co. v. Sedgwick James of Wash., 276 F.3d

754, 759 (5th Cir. 2002); SEC v. Recile, 10 F1B83, 1097 (5th Cir. 1997M\ittle, 37 F.3d at

1075.

ANALYSISAND DISCUSSION

Under Mississippi law, recovery for intentional interference with contract is only

allowed against those who “intentionally and noyerly interfere with the performance of a

contract,” while mere negligent interferencenis cause of action all. Morrison v. Miss.

Enterprise for Tech. Inc., 798 So. 2d 567, 574 (Miss. 2001). The elements of

tortious/intentional interferece with contract are:

(1)
(2)

3)

(4)

that the acts were intentional and willful;

that they were calculated to caus@mage to the plaintiffs in their
lawful business;

that they were done with the unlawful purpose of causing damage and
loss, without right or justifiableeause on the part of the defendant
(which constitutes malice); and

that actual damage and loss resulted.

Par Indus., Inc. v. TargetoGtainer Co., 708 So. 2d 44, 48 (Mi§998). With respect to the

elements of willfulness and calation, the court in Liston v. Homas. Co., explained that




The element of willfulness and calctitan does not require a showing on the
part of the plaintiff that defendant hadspecific intent to deprive plaintiff of
contractual rights.Rather, the requisite intent is inferred when defendant
knows of the existence of a contraodadoes a wrongful act without legal or
social justification that he is centaior substantially certain will result in
interference with the contract. Crardov. Shelton, 378 So. 2d 652, 655 (Miss.
1980) (quoting Ramondo v. Pure OibC 159 Pa. Super. 217, 48 A. 2d 156
(1946); RESTATEMENT (SECOND) OF TORTS 8§ 766 (comment j). Once plaintiff
has established a prima facie case tdrierrence, the defendant may rebut with
proof that his actions were eitheitmout knowledge of the existence of the
contract, or were justified._ MiGontinent Telephone Corp. v. Home
Telephone Co., 319 F. Supp. 1176, 1200 (N.D. Miss. 1970).

659 F. Supp. 276, 281 (S. D. Miss. 1986)Further, in order to succeed on this claim,
Plaintiffs “must prove that #h contract would have begwerformed but for the alleged

interference.”_Gricev. FedEX Ground Package Sys., In825 So. 2d 907, 910 (Miss. Ct.

App. 2006).
In their complaint, Plaintiffs allege that Defendant “intentionally entered into a

contract with MSU, whereby ivould take over the property begineased by Plaintiff, with

full knowledge of lease.” Further, Plaintiffs agsiat it was Defendant™$ntent to interfere
with that contract,” and that Defendant’s alldgaterference with Plairffs’ contract is the
“sole and exclusive reason wiRfaintiff was being preventeflom returning to the [MSU]
Student Union.” After a thorough review of thecord, the Court conatles that Plaintiffs
cannot demonstrate that Defendant tortioustgriered with the le@isg agreement between

Hightower and MSU.

°In 1998, the Mississippi Supreme Court hisdt the Liston case&as “instructive as
it pertains to the element of imie” Par Indus., 708 So. 2d at 48.



Defendant, along with several other companiesponded to a request from MSU for
proposals to provide management servibes campus dining. As aptly set forth by
Defendant, the timeline in this matter is important:

> In October 2005, MSU informed Hightew via written letter that it
wished to terminated its leagj agreement effective April 1, 2006.

Through this letter, MSU also informed Hightower that, in the event
that MSU decided to re-bid fdiood court vendors, it “may” send
Hightower an RFP.

> On November 6, 2006, MSU announced via a press release that it
intended to utilize a management services company for its campus
dining services.

> On November 13, 2006, MSU issueguablic invitation to negotiate
and requested that interested congsusubmit bids for the contract to
provide management services.

The invitation to negotiate does moention Subway, either that it was
currently in operation or thédtwould remain on campus.

> Aramark,along with several other companies, submitted proposals in
response to the invitatido negotiate from MSU.

> In January 2007, MSU completed the process for evaluating proposals
and selected Aramark’s proposal.

> In February 2007, at Aramark and MSU'’s initial meeting to negotiate
the terms of the management services contract, Aranadidy, its
proposal was selected by MSU, was first informed of Hightower’s
leasing agreemefit.

> At this meeting, MSU asked Aramark how it would affect Aramark’s
proposal if Subway remained on campus.

> Aramark, in acknowledging that would not profit from Subway’s
sales, noted that while it would affect the financial terms of its

® Bill Broyles learned of Subway’s amendnt to the leasing agreement in January
2007, shortly before MSU’s Febmya2007 meeting with Aramark.



proposal, it wouldnot be a “deal breaker” foBubway to remain its
operation on campus.

The evidence demonstrates that MSU was dyremnsidering the termination of Plaintiff's
leasing agreement even priorth@ public solicitation oproposals, thus sb prior to Aramark
responding to such proposals. Hightowends as much in his deposition testimony:

Q: So November of 2006, you're reatigi that MSU is not planning to let
you return to [Colvard] Union?

A: Paul [Bisbee] told me they weren’t going to.
Therefore, Hightower knew th&SU was considering the ternaition of his lease prior to
Aramark’s involvement in this action. In fadkramark did not learof Hightower's lease
until after it had responded to thevitation to negotiat@and after its proposal was selected by
MSU. Even beyond this, however, there is otherwise no evidence that Aramark induced MSU
to breach Hightower’s leasing agresmh after learning of the lease.

“The nature of the actor’s conduct is a ¢hgetor in determimg whether the conduct
is improper or not, despite it&rm to the other person.”eRT. 2D OF TORTS§ 767 cmt. c. An
illustrative example can be found in the Restatdr{éaecond) of Torts: Bs under contract to
sell goods to C. B offers to sell them Ahavknows of the contract. A accepts the offer and
receives the goods. A hast induced the breach and is not subject to liabilitgsR2D oF
TORTS 8§ 766 cmt. n. Here, Plaintiffs have gatth no evidence of any active and improper
solicitation by Aramark of MSU’s business. Raththe record evidence only demonstrates
that Aramark responded to a public inquiom MSU. Id. (notig that “A’s active
solicitation of B’s business is more likely to make his interference improper than his mere

response to an inquiry from B”)Aramark informed MSU that had no objection to Subway



returning to Colvard Union. Certainly, respondioga public invitatiorto negotiate without
knowledge of the prior leasiragreement and, upon learning of such an agreement, having no

objection to it being performed does not amount to an “intermeddling”_tort, see Morrison v.

Miss. Enter. For Tech., Inc., 798 So. 2d 5675 (Miss. Ct. App. 2001)such as the one

brought in this action.

Several Mississippi cases are instrugtion this point._See McBride Consulting

Service, LLC v. Waste Mgmt of Miss., 949.22d 52, 56 (Miss. C#\pp. 2006) (“[S]everal

Mississippi cases . . . have considered whetthe defendant displayed ‘bad acts exceeding

the realm of legitimate competition’ and whether the defendant's acts were committed

without legal or socigjustification.”) (citing to MBFE Corp. v. Cetury Bus. Communications,

Inc., 663 So. 2d 595 (Miss. 1995)daRar Industries, 708 So. 2d48). In MBF Corporation,

the Mississippi Supreme Court was faced waih action for tortiousinterference with
business relationshigsThe court began by noting that “fejrts have recognized the right to
engage in legitimate competition . . . It isoper to engage in competition for prospective
gain, as long as tortious acts are not employed to further that §&B1.30. 2d at 598 (citing
PROSSER ANDKEATON, THE LAW ON TORTS § 130, 1012 (5th ed. 1984)). The Mississippi

Supreme Court further made clear that it is “adort to fairly compete with a business rival

" This tort is “closely intertwined” withan action for tortious interference with
contract._See McBride, 949 So. 2d at MBF Corp., 663 So. 2d at 599 (“The tort of
interference with business relations is clgsaligned with that of interference with a
contract.”). While, by defition, the two torts may be stinguishable from one other
depending on the tortious acts employed, in otolgrrove tortious interference with business
relations, the plaintiff has to show the sampetyf elements as those needed to prove a
tortious interference with contract claineeSMBF Corp., 663 So. 2d at 599. Thus, this Court
finds the_MBF Corporation case instructiveterms of demonstrating the type of acts that
would be considered unlawful and beydhd realm of legitimate competition.

10



for a prospective customer. A competitor shdelel free to acquire business for himself by
fair and reasonable means.” Id. (internal citagiomitted). After noting this, and examining
the defendant’s actions in that case, the tcooncluded that the cerd revealed several
instances in which defendant went far beyorel idalm of legitimate competition. Id. The
facts established that defendant’s acts wetentional, willful, and calculated to cause
damage to plaintiff's customer base and,tunn, to the entire busess._Id. at 599. The
defendant had intentionally and willfully taken files from the premises of MBF, as well as
hired its two key salesmen and instructed ¢hggslesmen to copy customer files containing
vital information while the salesmen werdlstimployed at MBF. IdIn addition, defendant
supplied the salesmen with defendant’s purehasler invoices which were used to obtain
orders on behalf of defendant from MBF amers._Id. Along the same lines, information
was spread to MBF customers that MBF wassiclg its Jackson branch office. Id. The
defendant’s acts were not the ks justifiable purpose, but instead were clearly motivated

by the unlawful purpose of causinigmage or loss. Id. The record in the MBF Corporation

case provides an example of the kind of actsabastitute a tortious interference claim—acts
that are most certainly not present in this action.

The case of McBride Consulting Service is also instructive. There, the Court of

Appeals of Mississippi held th#te defendant did not act unitully by offering lower rates
to consumers who negotiated directly insteathafugh a broker. McBride, 949 So. 2d at 52.
As background, McBride Consulting is a waste brakat would enter intat will contracts
with small businesses to serve as their exatuagent for the negotiation of waste disposal

contracts. McBride would then negotiatettwia third party waste disposal company a

11



collective price for the waste disposal of its clients, and McBride would serve as paying agent
for its clients. McBride made its money fronethost savings obtained for its clients by this
collective negotiation. Waste Management veashird party waste disposer with whom
McBride negotiated waste disposait its clients. McBride appandy worked aggressively to
grow its business, and thiacluded making contracts with businesses for whom Waste
Management was already the contracted wasjgoder. Apparently cegnizing that waste
brokers were a growing group, Waste Manag#naglopted a national policy which required
that (1) the rates to be chadg® waste brokers be establidh®y the regional office, (2) these
rates be in upper tiers of thetgascales, and (3) the waste bneksign a standard contract.
The policy mandated that if adker declined to execute tlstandard contract, then Waste
Management would not do business with hidicBride refused to execute the standard
contract.

At some point in the process, Wasktanagement became concerned that its
relationship with McBride was less thaatisfactory. Among the concerns expressed by
Waste Management were (1) the refusal of Md8ito sign the standard contract and (2) its
perception that McBride was tardy in the payment of the invoices sent to it. To address these
concerns, Waste Management undertook a sefiaggressive actions, including offering to
individual businesses lower prictsan those prices which it was willing to give to McBride.
Waste Management made clear that theserloates were only available to customers who
dealt directly with it. As a result of the loweates offered directly by Waste Management, a
number of McBride’s clients chesto contract directly withWaste Management rather than

have their needs brokered by McBride. McBriilied suit against Waste Management for (1)

12



intentional interference with a contractual telas and (2) intentional interference with
business relationships. At thenmbusion of McBride’s case-in-ahi, the trial ourt, finding
insufficient evidence to submit the matter te fary, entered judgment for the defendants.

The court of appeals affirmed the trial court. The McBride court’s opinion began in a

similar fashion as the MBF Quooration court’s, noting that,

The aggressive marketing of a company’s products or services, of necessity, is
intended to impact the business of cetiprs by the increase in its market
share and the decrease in the earnings palteh those othes operating in the
same sphere. Such actions in and of themsalretawful, and without more,

do not give rise to a cause of action

949 So. 2d at 56 (emphasis added). The afappeals went on to find as follows:

There was evidence presented from Wwhic might be concluded that some
contracts between McBride and its oli® were terminated because Waste
Management offered lower rates to these businesses. These were rates which
Waste Management refused to extendvicBride. Waste Management says
that its efforts were justified and legal because they were intended to keep its
customers and increase its revenues. The effort to increase profitability,
without more is not improper. Howavethe effort may be conducted under
circumstances which render it impropand therefore actionable. Cenac v.
Murry, 609 So. 2d 1257, 1269 (Miss. 1992) (citing Wesley v. Native Lumber
Co., 97 Miss. 814, 820, 53 So. 346, 347 (1910)). Likewise, the refusal of
Waste Management to extend to a wastkdr the same or lesser rates than
those given to direct customers n®t per se improper. Wertz v. Ingalls
Shipbuilding, Inc., 790 So. 2d 841, 84&Y) (Miss. Ct. App. 2000) (citing
RESTATEMENT (SECOND) OF TORTS 8 766 (1977)). Nor has McBride produced
evidence of actions by Waste Managmt which were unlawful. Without
proof of some improper action by Washanagement, McBride’s claim must
fail.

Id. Thus, the court concludedath“aggressive[ness] in the puit of business,” even when

“described as playing hardball,” is “not illegald. Here, the record is void of any type of

13



evidence even similar to that engaged in e/ ghrties in McBride, a case in which the court
found the tortious integfrence claim to fail.

In their response in opposition to summamggment, Plaintiffs do not appear to
contest many of the underlyingdts in this action, othe timeline of evets. Rather, unlike
what appears to be alleged in their complaaintiffs raise two separate, yet interrelated,
arguments: the first relating to MSU’s delsystems and the second involving alleged
antitrust violations. The Court begins by fipsoviding background of MSU’s debit systems.

The student debit systems at issue arerib Mate” and “Flex Dollars.” The Money
Mate program appears to be comparable teepaid debit card system that students may use
to purchase a myriad of items, including famdand off campus, books, and medical services
at the Student Health Center. The MSU Flex Dollars program is similar to Money Mate, as it
is a prepaid debit card system; however, unlitaney Mate, Flex Dollars appears to only be
used to purchase food at on-campus facilitiesanmttempt to meet the element of “malice”
necessary to support a tortiousenfierence claim, Plaintiffssaert that Defendant wrongfully
interfered with its continued access to theramentioned MSU debit systems. Hightower
asserts that Money Mate was approximatelyyfgrércent of his totasales. According to
Hightower, he was informed at the February 2@fkeeting that the debit system was going to
be altered, and that the new debit systeétex Dollars, would onlybe used by Defendant
Aramark. According to Plaintiffs, tortiousiterference exists because only Aramark could
use the new Flex Dollars system. The Coumdaludes that Plaintiffs’ argument fails for

several reasons.

14



To begin with, there is no evidence iretrecord, either frordeposition testimony or
the leasing agreement itself, which demonstrdtas Hightower ever had a contractual right

to participate in either the Money Mate or Flex Dollars systems. See Hennessey v. Nat'l

Collegiate Athletic Ass’n, 564 F.2d 1136, 1143h(%Cir. 1977) (“Ordinarily, such a claim

must be premised upon a valid contract. . . . fact, by Plainffs’ own admission, Flex
Dollars is anew debit system at MSU—one appafgnnot even in existence when
Hightower’s contract was enterento. If Hightower had noantract with MSU to utilize
either debit system, it logically follows th&tramark could not tortiously (or otherwise)
interfere with such a nonexistent agreement. Even beyond this, however, there is no evidence
that Aramark used the Flex Dollars systess method of inducing MSU to terminate its
leasing agreement with Hightower. As notgora MSU informed Hightower—prior to
Aramark submitting its proposal—that it wishedt¢ominate Hightower’s leasing agreement.
Further, Plaintiffs have presedt@o evidence that Aramark playady role in the decision
made by MSU to exclude Subway from theeXIDollars program. In fact, the record
demonstrates just the opposite. Bill Broyl&dSU’s Vice President of Student Affairs,
testified as follows:

Q: Did y'all disauss with Aramark the possibility of allowing Mr.
Hightower to accept the Flex Dollars?

A: No. We discussed with Aramarthe possibility of Mr. Hightower
coming back on campus.

Q: Okay. Did you ever bring up to MNelson [of Aramark] the possibility
of Subway being allowed to accept the Flex Dollars and how that could
work?

A: No, | didn’t.

15



Q: Okay. Why didn’t you?

A: Didn’t think about it.

Thus, MSU concedes that it did not even céimr&tamark about Subway being, or not being,
allowed to use Flex Dollars.

While Plaintiffs contend that “Hightosr could not compete with Aramark’s
restaurantsvhen MSU was forcinthe entire freshman populatiém make their purchases of
meals from Aramark by paying in advance foeir meals [i.e., using Flex Dollars], which
could only be used at an Ararkaestaurant,” this argument, like the majority of allegations
in Plaintiffs’ brief in opposition, couchesdhalleged “wrongdoing” interms of actions by
MSU2 Along the same lines, while Hightower avéitat he could not ilize the Flex Dollars
program (again, a program Hightower had mmtcactual right to tlize), the Court has
methodically mined the record and found nadewce that Hightowekvould have been
excluded from continuing to utilize MSU’s &tiey Mate program. The Money Mate program
appears to exist in conjunction with FlexI@os, and Money Mate comprised, according to
Hightower, forty percent of lghtower’s total sales.

Plaintiffs additionally advance an argument grounded in antitrust law as an attempt to
demonstrate that Defendant acted with malice wdrgaring its agreement with MSU. At the
outset, and before addressing Plaintiffs’ angtrallegations, the Court notes that many of

Plaintiffs’ arguments appear to put the provdrbet before the horse. That is, several of

8 In fact, if portions oPlaintiffs’ brief were read in isolation, it would initially appear
that the lawsuit is actually against MSU — #gamark. For example, Plaintiffs assert that
“MSUwas willing to grant an exclusive contract to Aramaléspite MSU’s preexisting lease
with Hightower becausi [i.e., MSU] expected to make about $12,000,000.00 over ten years
from Aramark.” (Emphasis added). This stagemnconfers no malicious intent on Aramark.

16



Plaintiffs’ arguments focus only on the a&fwcontract between Aramark and MSU and,
whether under the law, the cordratself is proper withoutirst establishing that Aramark—
the Defendant in this action—actually wrongfullynterfered” (i.e., tle claim asserted is
indeed one for tortioumterference not one for antitrust violadns) with Hightover’s leasing
agreement, or otherwise caused or induced MSU to terminate that agréedemway of
example:

Assume that A has a contract with &)d A writes to B saying it wishes to

terminate its contract with B. Thea year later, C responds to a public

solicitation from A withouknowledge of A’s preexisting agreement with B.

Even if the contract that A and C selyjsently enter into is void or voidable

due to some federal orasé regulation, it would n@&utomatically mean that C

“tortiously interfered” with A and B’greexisting contract solely because of

the potential unlawfulness of A and C’'sr@nt contract. B would still have to

demonstrate the elements of tortiougiference, which include a showing that

C’s actions were “calculatedd cause damage to B.
If Aramark did not “interfere” wth MSU and Hightower’s leasiragreement (i.e., if Plaintiffs
cannot prove that the contract would have bperformed but for the alleged interference
from Aramark), then even if Aramark’s coatt with MSU violates some provision of the

Sherman Act, it would appear thatchua violation would be irrelevarib the tortious

interference claim

® Stated more simply, it does not autoroallly flow from MSU’s alleged breach of
its agreement with Hightower that the comp&myow obtain a contract with MSU caused, or
otherwise induced, that alleged breach. Probftortious interference or some type of
unlawful inducement still must be shown. 3derrison v. Miss. Enter. For Tech., Inc., 798
So. 2d 567, 575 (Miss. Ct. App. 200Tortious interference ibased on intermeddling — a
tort occurs if without sufficient reason, operson intentionally intéeres with another’s
contract even if the interference is by giving information that is completely accurate, when the
purpose was to cause interfererar@ injury results.”jemphasis added).
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As noted above, it is undisputed that MSought to terminate Hightower’s leasing
agreement in 2005. Specifically, on Octol3dr, 2005, the Director of Procurement and
Contracts for MSU sent Hightower and SubwRgal Estate Corporation a written letter
stating,

Due to impending renovation of the Colvard Union, Mississippi State

University wishes to terminate itsoatract with your compangffective April

1, 2006. If you are interestexl a temporary locatiowhile renovations are in

process, please contact me withiirtthdays. Also, please provide contact

information so that we may send you aRFRin the event that we decide to re-

bid for food court vendors.

Over a year after MSU informed Hightower titavished to terminate his leasing agreement,
MSU issued its publiénvitation to negotiate. Withoutnowledge of Hightower’s leasing
agreement, Aramark merelyspgonded to this pubic invitat. Aramark was only one of
several companies to respond to this public esgurhus, even if Aramark’s proposal would
not have been selected by MSU, another company’s would have been, and that other company
would presumably then be the target defendathigiaction. Given this, it is hard to qualify
Aramark’sresponse to MSU’s public invitation #ee “but for” cause of Hightower's leasing
agreement being terminated. That is, if meresponding to a publimvitation to negotiate

is the initial action by Aamark that, under Plaintiffs’ theory, sabjs it toliability for tortious
interference, then it would follow that eny other company who responded, yet was not
selected, would also be liablelowever, such is not the case.

Yet, because the Restatement (Second) of Torts 8§ 767 briefly mentions antitrust
violations in terms of a way tshow that the alleged interference was improper, the Court will

squarely address Plaintiffs’ Sherman Acguments. Specifically, the Restatem&ates as

follows,
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Unlawful conduct. Condudpecificallyin violation of staitory provisions or

contrary toestablishedoublic policy may for thateason make an interference

improper. This may be true, for exampbf conduct that is in violation of

antitrust provisions or is irestraint of trade or ofonduct that is in violation of

statutes, regulations, or judicial or administrative holdings regarding labor

relations.
REST. 2D OF TORTS 8§ 767 cmt. c. (emphasis added). According to Plaintiffs, “[a]n agreement
that one may not be a freshman student at M8lss he or she pays for food from a single
vendor (Aramark) is a plainly anti-competitivertgiagreement which has been held to violate

public policy in other contexts® Plaintiffs maintain that theontract is unlawful under both

the Sherman Act as well as Mississippi antitrust statutes.

19" Plaintiffs’ brief also states, “Accondj to the evidentiary materials, Aramark

specified that Hightower, if hevere to continue his leass campus, could not utilize this
new debit system.” Plaintiffs further statehét evidentiary materials have established that
Aramark would allow an exception to its exclesfood contract with MSU only if Hightower
were excluded from using the debit system (Flex Dollars). . . .”

The Court is unsure as to what evidentiamaterials Plaintiffs refer to. In fact,
Plaintiffs fail to even cite to a portion of tihecord to support such assertions. See Williams
v. Valenti, 432 F. App’x 298, 303 (5th Cir. 201{noting that the district court is “not
required to search the record in suppoftevidence supporting a party’s opposition to
summary judgment”). As Defendant notes, Plaintiffs appear to be misconstruing the record
evidence in an attempt to create the (mis)impression that Aramark mandated Subway’s
exclusion from the debit program. Plaintifi® this by wrongfully imputing statements by
MSU officials, specifically Bill Broyles, to Defendant Aramark. Specifically, it was Bill
Broyles of MSU, not Aramark, that stated, “Wdd him [Hightower] . . . that he could not
accept the Flex Dollars for meal purchases.” é@Broyles at 23. Further, as noted above,
Broyles also testified as follows:

Q: Did y'all disauss with Aramark the possibility of allowing Mr.

Hightower to accept the Flex Dollars?

A: No. We discussed with Aramarthe possibility of Mr. Hightower

coming back on campus.

Q: Okay. Did you ever bring up to MNelson [of Aramark] the possibility
of Subway being allowed to accept the Flex Dollars and how that could
work?

No, I didn’t.
Okay. Why didn’t you?

Qo =
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Section 1 of the Sherman Act states: “Eveoptract, combination in the form of trust
or otherwise, or conspiracyn restraint of trade or comence among the several States, or
with foreign nations, is declared to be illegdl3 U.S.C. § 1. Taken literally, the applicability
of 8 1 to “every contract, combination . . .amspiracy” could be understood to cover every
conceivable agreement, whether it be a groigompeting firms fixing prices or a single
firm’s chief executive telling her subordindtew to price their company’s product. But even
though, if “read literally,” 8 1 would address “tkatire body of privateantract,” that is not

what the statute means. See Nat'| Soc. of dasibnal Engineers v. ded States, 435 U.S.

679, 688, 98 S .Ct. 1355, 55 L. Ed. 2d 637 (1978); Texaco Inc. v. Dagher, 547 U.S. 1, 5, 126

S. Ct. 1276, 164 L. Ed. 2d 1 (2006) (“This Cobas not taken a litefrapproach to this

language”);,_cf. Bd. of Trade of Chicago v. itéd States, 246 U.S. 23238, 38 S. Ct. 242, 62

L. Ed. 683 (1918) (reasoning that the term “restraf trade” in 8 1 cannot possibly refer to
any restraint on competition because “[e]veryeagent concerning trade, every regulation of
trade, restrains. To bind, to restrain, is thkir very essence”). Not every instance of
cooperation between two peopleagotential “contractcombination . . .pr conspiracy, in
restraint of trade.” 15 U.S.C. § 1.

The meaning of the term “contract, combinatia . or conspiracy” is informed by the

“basic distinction™ in the Sherman Act “lieeen concerted and independent action™ that

distinguishes § 1 of the Sherman Act frora.§See Copperweld Corp. v. Independence Tube

Corp., 467 U.S. 752, 767, 104 S. Ct. 2731, 81d.. ZFl 628 (1984) (quoting Monsanto Co. v.

Spray-Rite Service Corp., 465 U.S. 7581, 104 S. Ct. 1464, 79 L. Ed. 2d 775 (1984)).

A: Didn’t think about it.
Dep. of Broyles. at 39 — 42.
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Section 1 applies only to conted action that restrains tradeection 2, by contrast, covers
both concerted and independentii@t, but only if that actioimonopolize[s],” see 15 U.S.C.
8 2, or “threatens actual mondation,” see Copperweld, 487.S. at 767, 104 S. Ct. 2731,
a category that is narrower than restraintratle. Monopoly power may be equally harmful
whether it is the product of jdimction or individual action.

In Northern Pac. Ry. Co. v. United Stat886 U.S. 1, 78 S. Ct. 514, 2 L. Ed. 2d 545

(1953), the Supreme Court deftha tying arrangement as: “agreement by a party to sell

one product but only on the catidn that the buyer also purakes a different (or tied)
product . . ..” 356 U.S. at 38 S. Ct. 514. Tying agreements “deny competitors free access

to the market for the tied product, not because the party imposing the tying requirements has a
better product or a lower price but because opbiger or leverage in another market.” Id. at

6, 78 S. Ct. 514. An illegal tying arrangement hag basic characteristics: (1) two separate
products (the tying and the tied product); (Zfisient economic power ithe tying market to

coerce purchase of the tiedopuct; (3) involvement of anot insubstamal amount of
interstate commerce in the tied market; and (4) anticompetitive effects in the tied market.

Driskill v. Dallas Cowboys Football Club, dn 498 F.2d 321 (5th Cir. 1974); see also

Yentsch v. Texaco, Inc., 630 F.2d 46 (2d Cir. 198@}ing that to state a claim for an illegal

tie, a plaintiff must allege “five specific elemts: first, a tying and a tied product; second,
evidence of actual coercion by the seller timafact forced the buyer to accept the tied
product; third, sufficient economic power in theng product market to coerce purchaser
acceptance of the tied product; fourth, anticortipet effects in the tied market; and fifth,

involvement of a ‘not insubstantial’ amountioferstate commerce in the tied market.”).
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The Supreme Court “ha[s] condemnecdtyiarrangements when the seller has some
special ability—usually called ‘arket power—to force a purchar to do something that he

would not do in a competitive market.” JeffemsParish Hosp. DisiNo. 2 v. Hyde, 466 U.S.

2, 13-14, 104 S. Ct. 1551, &0 Ed. 2d 2 (1984). The marketust be defined so as “to
include all reasonable sulistes for the product.”d. at 37-38, n.7, 104 S. Ct. 1551
(O’Connor, J. concurring). One way a selmn achieve market p@r or “appreciable

economic power” is by producing a unique prodwdtjch has little or no competition from

functionally similar products or services. Sae v. Life Ins. Co. of N. Am., 23 F.3d 14, 16

(1st Cir. 1994),cert. denied 513 U.S. 964, 115 S. Ct. 427, 130 L. Ed. 2d 340 (1994).
Consumer preference for “®rand name alone does nestablish product ‘uniqueness’
necessary for [appreciable economic power].” Id. at 17.

Courts have routinely rejected Shermant Aballenges such as the one Plaintiffs
attempt to bring in this action. For exampleLee, the First Circuit held that the University
of Rhode Island’s (“URI”) policy to condition sester registration upon the payment of a fee
for use of the on-campus health clinic was aotillegal tying arrangement. Id. at 15. The
university required full-time undergraduate studeatpay the health clinic fee. Id. In order
to use the clinic, students were also requiredatwy supplemental insurance. The university
offered supplemental insurance through “avate health care underwriter, which URI
sponsor[ed] as its ‘default’ insurer.” Id. Tipdaintiffs alleged that “conditioning continued
matriculation at URI on payment of the . linic fee and/or the . . . supplemental insurance

premium” was an illegalying arrangement. Id.
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The court explained that “URI obviouslyas'unique’ institution ina colloquial sense,
[however, the] appellants cannot claim thdtestinstitutions of higheeducation do not or
cannot provide ‘functionally similar’ educationdferings to potential URI applicants.” Id. at
17. Therefore, the court held ththe plaintiffs had failed tstate a claim that URI possessed
appreciable economic power “in the tyimgrket for a university education.” Id.

Similarly, the court in Hack v. PresidentdaRellows of Yale College, 16 F. Supp. 2d

183 (D. Conn. 1998pff'd, 237 F.3d 81 (2d Cir. 1999) addsed an action for damages and
injunctive relief brought by freshman and sophoenstudents at Yale College claiming that
the defendants had denied them permissioresade off campus. The antitrust claim was
based on the school's mandated magigprogram, and defendants argued that the complaint
failed to sufficiently alleged that Yale obtaththe requisite economic market power to make
the tying agreement illegal under 15 U.S.C. 8§ The plaintiffs argued that, because their
complaint alleged that a Yale education wagjue, they had sufficidgly stated their tying
claim. In response to this argument, the cowted that, with respetd the uniqueness of a
product, the Supreme Court hagpkxned that “the question ishether the seller has some
advantage not shared by his competitors @ rtiarket for the tying product. Without any
such advantage differentiating his product fridrat of his competitors, the seller’'s product
does not have the kind of uniqueness considetedamt in prior tying-clause cases.” United

States Steel Corp. v. Fortner Enterprises,, 429 U.S. 610, 620-21, 97 S. Ct. 861, 51 L. Ed.

2d 80 (1977) (Fortner I1). Applyg the Supreme Court’s logic the case before it, the court
reasoned that plaintiffs’ complaint “failjed] sufficiently allege that Yale has the requisite

economic market power in the tying produtiarket—in either th broader university
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education market or the narrower Ivy Leagdication market—to caosg the plaintiffs to
accept the tied-product[:] resiee hall accommodations.” Hack, 16 F. Supp. 2d at 195.

Along the same lines as discussed_in Lee and Hack, courts have also uniformly
rejected claims under Section Two of the $&fear Act. To state a claim for monopolization
under § 2 of the Sherman Act, a plaintiff mafiege “(1) the possession of monopoly power
in the relevant market; and (2) the willfakcquisition or maintenance of that power as
distinguished from growth or developmentaasonsequence of a sujpe product, business

acumen, or historic accident.” Eastman Ko@ak v. Image Tech. Servs., Inc., 504 U.S. 451,

481, 112 S. Ct. 2072, 119 L. Ed. 2d 265 (1992) (mgotinited States v. Grinnel Corp., 384

U.S. 563, 570-71, 86 S. Ct. 1698, 16 L. Ed.7Z& (1966)). Monopoly power is defined as

“the power to control prices or exclude competition . . . and is also referred to as a high degree
of market power[.]"_ld. (irtrnal quotation marks and citation omitted). To succeed on their
claims, plaintiffs must show #t defendants have “engagedmproper conduct that has or is

likely to have the effect of controlling ges or excluding competition, thus creating or

maintaining market power.” Id. at 226-27 {eg PepsiCo, Inc. v. Coca-Cola Co., 315 F.3d
101, 108 (2d Cir. 2002)). As a prerequisite to antitrust claim, the plintiff must allege a
relevant market in which the anticompetitive effects of the challenged activity can be

assessed. See Geddie v. Seaton, 2006 WL 2268835 (N.D. Tex. Aug. 8, 2006). “Without

a definition of the relevant market, there isvmay to measure a company’s ability to act as a

monopolist.” United States v. Eastman Kodak,®3 F.3d 95, 104 (2d Cir. 1995). A relevant

market is comprised of a market for the sfieqroduct at issue, the market for reasonably

interchangeable products, and a geographic mahetarea in which s@ts of the relevant
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product effectively compete. See United StateE.l. du Pont de Nemours & Co., 351 U.S.

377, 395, 76 S. Ct. 994, 100 L. Ed. 1264 (1956).

For example, in Delta Kappa Epsilon (DEKlumni Corp. v. Colgate University, 492

F. Supp. 2d 106 (N.D.N.Y. 2007), the court adsed and rejected a monopolization claim
under Section Two of the Sherman Act basadthe university required housing program.

The Delta Kappa Epsilon court noted,

Here, Colgate and its students entdoia unique contractual arrangement
which governs both parties’ conduct during tenure of their relationship. It is
undisputed that “a number of colleges withich [Colgate] competes to enroll
high school graduates provide functionadiynilar educational offerings and
have the potential to take significant numbers of students away from
[Colgate].” Hamilton, 106 F. Supp. 2d 4i2. In fact, just as colleges are
competing with their peerto enroll the b& applicants, high school students
also face tough competition in seekingraitiance into a highly select college
like Colgate. Once potential Colgate stutdereceive theirféers of admission,
they compare and contrast their optionsjghing a cluster ofactors, such as
academic reputation, location, sporting liéieis, and student diversity. Indeed,
students may consider housing among rofaetors in ultimately choosing a
college.

Once a student decides to enroll in aipatar college, a ugjue and distinctive
relationship commences between schoal student that governs that student’s
four-year tenure. Over the next fougars, an undergraduate student lives and
studies in a “quasigrented” environment, whetbe school, in loco parentis,
creates and enforces policies for thetection and welfare of its students.
Here, Colgate has exercised these rightanely, its “parietal” rights, see
Hack, 237 F.3d at 85, in creating a restd®rpolicy that ispart of a Colgate
education. As such, the court holds, as a matter of law, that Colgate’s
residential policy is an effect of thexercise of its lawful and appropriate
parietal rights.

Id. at 117 (brackets in original). Similarlygttfsecond Circuit on appeial Hack v. President

& Fellows of Yale College, 237 F.3d 81, 85 (2d.Q000) explained that “[e]Jconomic power

derived from contractual arrangements affectirgjstinct class of consumers cannot serve as

a basis for a monopolization claimMoreover, the Circuit observed,
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if a parietal rule requiring some studge to reside in college or university
housing runs afoul of the antitrust lavitshas largely escapetie notice of the

many colleges and universities acrossdbentry that have had and continue

to have those rules and the notice of the millions of students who have attended
those institutions in the more than a century since the Sherman Act was
enacted.

Id.; see also Hamilton Chapter of Alpha Dd#tai, Inc. v. Hamilton College, 106 F. Supp. 2d

406, 413 (N.D.N.Y. 2000) (rejecting monopolizatichallenge to college’s required housing
and meal programs and findingath[s]tudents do not — indeezinnot — shop separately for
individual college services or atacteristics, but rather must select one college which offers

a group of services and qualities”); E. FoodtvSev. Ponticial Catholic Univ. Ass’n, Inc.,

357 F.3d 1, 8-9 (1st Cir. 2004) (eejing exclusive-dealing chatlige to universit{s selection
of suppliers for campus vending machines).

While Plaintiffs in the cassub judiceattempt to satisfy the “malice” element of their
tortious interference claim by adjang violations of antitrust prosions, Plaintiffs fail to cite
to a single case, or any otheuthority, that has found analogausiversity programs to run
afoul of such antitrust lawdn fact, Plaintiffs do nothing more than make a blanket statement
that the contract is unlawful; &htiffs’ brief is entirely void of the analysis needed to mount
an argument that Defendant has acted contoatlye Sherman Act or comparable Mississippi
statutes. Accordingly, Plaintiffs have failed to establish the element of malice necessary to
support a claim for tortious interference. Pldiathave further failed testablish that any of
Defendant Aramark’s actions were willfully amtentionally calculated to cause damage to
Plaintiffs or that Hightowes leasing agreement would Ve been performed but for
Aramark’s alleged interference.

CONCLUSION

26



For the reasons stated above, DefatidaMotion for Summary Judgment is

GRANTED.

So ordered on this, the 9th__ day of March , 2012.

/sl Sharion Aycock
UNITED STATESDISTRICT JUDGE
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