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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
EASTERN DIVISION

ANNETTE GAY CLEVELAND PLAINTIFF
V. CIVIL ACTION NO.: 1:10CV307-SA-SAA
MUELLER COPPER TUBE COMPANY, INC. DEFENDANT

MEMORANDUM OPINION

Plaintiff Annette Cleveland filed this s@igainst Defendant Mueller Copper Tube Company,
Inc., asserting claims under the Americanigwisabilities Act (ADA) and Family and Medical
Leave Act (FMLA). Mueller has moved for summaguggment pursuant to Federal Rule of Civil
Procedure 56 as to all claims. For the followiegsons, the Court finds the motion to be well taken.

FACTUAL AND PROCEDURAL BACKGROUND

Cleveland began working at Mueller’s Ifan, Mississippi, copper tubing plant in 1996.
Over the years, Cleveland worked in a var@tyositions within the plant. In 2003, Cleveland
injured her back in a lift truck accident. Quly 1, 2005, Cleveland’s doctor concluded she had
reached maximum medical improvement (MMI) and assigned her a permanent work restriction due
to her injuries. Specifically, her doctor stated blad a “permanent impairment of 2% to the body
as a whole for degenerative spine level and fadétopathy. She is limited to only occasionally
performing repetitive twisting movements. She has a 40 pound lifting limit. These will both be
permanent restrictions.” At this time, Cleveland was working as an “ACR hélpéleveland
testified she had no problem performing her job as an ACR helper despite her restrictions.

Shortly after Cleveland received her permanent restrictions, Mueller had a reduction-in-

force. Mueller is a unionized company andwisrkers enjoy a collective bargaining agreement

!t is unclear from the record what exactly this position entailed.
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(CBA). Pursuant to the CBA, seniority is the first criteria to consider in cases involving layoff,
recall or promotion. Furthermore, an employd® would otherwise be laid off is entitled to
“bump” less senior employees. Laid-off employaesentitled to recall by seniority into available
positions. Based on her senioritye@land was first reassignedatdlift truck position,” and then

to the position of “five-tier-operatd The position of five-tier-operator, which was classified as a
“light work” position, entailed operating a control panel that controlled a conveyor system that
moved storage bins containing coiled coppéetto different parts of the facility.

In September of 2009, Cleveland injured h@da on the factory flooand was off work on
workers compensation / FMLA leave fromppaoximately September 28, 2009 through December
3, 2009. While Cleveland was out on leave,eller had another reduction-in-force which
completely eliminated the shift that Clevelandkexl on. Everyone working the shift was laid off,
or reassigned if they had enough seniority to bamgther employee. In total, fifty-six employees
were laid off.

After Cleveland learned of the impending layestig put in a bid for a block-crane operator
position. The block-crane operator uses an overtraae to move copper tubing from one machine
to another or to a staging area for shipping. Mueller classifies the position of block-crane operator
as a “medium work” position. “Medium worléntails “[e]xerting 20 to 50 pounds of force
occassionally, and/or 10 to 25 pouradgorce frequently, and/or greater than negligible up to 10
pounds of force constantly to move objects.”

When Cleveland returned to work ore&mber 3, 2009, she was informed by her union
representative, Vincent Whitfield, that Mueller would not allow her to bid on the block-crane

position because of her restrictions. Plaintiff then spoke with Tammy Webb, the Human Resources



Manager, and Mike Simmerman, the Plant Mana@®iring this meeting, Simmerman and Webb

told Cleveland that it did not appear her resiits would allow her to perform the block-crane
operator position. Webb and Simmerman asked Cleveland to return to her doctor to have her
restrictions reevaluated or take a functional capacity exam (FCE). However, Cleveland did not
want to return to the doctor who had placed hgremmanent restrictions because “he told me the
only way he could treat me was with narcotiagh,” and Cleveland had previously been “hooked

on them” back in 2005. Webb and Simmerman derehe name of a different doctor who could
perform the FCE. However, after the meetingweland never saw a doctor or underwent an FCE.
When asked why she didn’t have her restricti@agvaluated, Cleveland responded “I didn’t think

| needed to.” According to Cleveland:

| didn’t know why they wouldn’t let mbave that crane when | knew | could
do it and that — there’s not a job in thatlithat | can’t do once | set my mind to it.

There are jobs in there that | knovowd hurt me if | tried. And I've got enough

common sense to know I'm not going to do it. | couldn’t do a break-out job now

because there is too much heavier work involved in it. As far as pushing and pulling

on heavy tubing, | couldn’t do it. | knowcbuldn’t do it. So therefore, I'm not

going to bid on something that | know | can’t do. I’'m not going to do anything to

myself inside that mill that is going to hurt me.

Cleveland was not awarded the block-craperator position and was laid off on December
7, 2009. She received a letter from Mueller stating, in pertinent part:

[D]ue to the recent lay off and the permanent restrictions you continue to
have and have had due to your backrinplated July 1, 2005, we will be unable to
accommodate the requirements of your peenanestrictions. The jobs that your
seniority qualifies you for, as defined by tlag off procedures of the contract, are
identified as medium type work.

We believe that the jobs listed as mediype work, as indicated in the Work Risk

Analysis dated March, 2005, would put you at risk of further personal injury by not
following your permanent restrictions.



On January 28, 2010, Cleveland filed a charigéiscrimination with the EEOC asserting
discrimination in violation of the ADA. The chge of discrimination alleges “Effective December
7, 2009, | was laid off. | was advised by thentéin Resources Manager, Tammy Webb, that the
company was laying me off because they were unable to accommodate the requirements of my
permanent restrictions. My bid for a position that met the requirements of my restrictions was
denied. . ..”

In late July or early August 2010, Muellerdhanother opening for a block-crane operator
position. Cleveland inquired abduitdding on the position, and wasarmed by the union that the
only way she would receive the position would bandergo an FCE. Cleveland finally agreed to
undergo the FCE. Cleveland was eviddaon August 3, 2010 and August 31, 2010 by physical
therapist Chan Brown. As part of his evalaatiBrown conducted a job site analysis during which
he spent three hours observing Cleveland performing the duties of the block-crane operator.

According to Brown’s analysis, “[tjhe jokequirement of block crane operator requires
patient to be able to pull the boom, which was mesa$on four different occasions, with the first
pull at 45 pounds, second at 100 pounds, third at 80 pounds, and fourth at 80 pounds. To clarify,
this means 76 force pounds was utilized to brealrtttion on the boom. Pushing of the boom was
measured three times at 80 pounds, 90 pound€Gpdunds. To clarify, this means 90 pounds of
force was utilized to break friction for boom to return to normal position. Max pulling of straps
around tubing bundles was measured at 200 force palumohg) the job site analysis. According
to patient’s permanent restrictions of 40 pounddessrmined by Dr. Cicala, patient will be unable
to perform this job secondary to the fopmunds required to push the boom and pull the boom out

as well as pulling on the straps.” However, Bnavoncluded that, based his testing, Cleveland



“was able to perform all job-related activities safely with no deviations” and “should be able to
return to return to work as a block crane opmrevorking full duty.” Mueller returned Cleveland
to work as a block-crane operator on September 27, 2010.

Cleveland filed the instant suit on November 23, 2010, alleging that she had been
discriminated against in violation of the ADAdthe FMLA. Discovery has been completed, and
Defendant Mueller now moves the Court, pursuanFederal Rule of Civil Procedure 56, for
summary judgment as to all of Plaintiff's claims.

LEGAL STANDARD

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movsentitled to judgmerdas a matter of law.” #b. R.
Civ.P.56(a).“An issue of material fact is genuine ifeasonable jury could return a verdict for the

nonmovant.”_Agnew v. Wasgigton Mut. Fin. Group, LLC244 F. Supp. 2d 672, 675 (N.D. Miss.

2003) (citing Anderson v. Liberty Lobby, Iné77 U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 202

(1986)).

“A party asserting that a fact cannot be ageésuinely disputed must support the assertion
by: (A) citing to particular parts of materials in the record, including depositions, documents,
electronically stored information, affidavits ceaarations, stipulations (including those made for
purposes of the motion only), admissions, interrogaasyvers, or other materials; or (B) showing
that the materials cited do nott&slish the absence or presence of a genuine dispute, or that an
adverse party cannot produce admissible evidence to support the fabtR.EIv. P. 56(c)(1).
“Conclusional allegations and denials, speculation, improbable inferences, unsubstantiated

assertions, and legalistic argumentation do notjaakely substitute for specific facts showing a



genuine issue for trial.”_Oliver v. Scpf76 F.3d 736, 744 (5th Cir. 2002).
The Court is not to weigh the evidence or engage in credibility determinations. Anderson

477 U.S. at 249, 106 S. @505; Deville v. Marcanteb67 F.3d 156, 164 (5th Cir. 2009). “[T]he

court must view the facts in the light mdavorable to the non-moving party and draw all

reasonable inferences in its favor.” Devilb®7 F.3d at 164.

DISCUSSION
Disability Discrimination
The ADA prohibits covered employers from “discriminat[ing] against a qualified individual
in regard to job application procedures, thieng, advancement, or discharge of employees,
employee compensation, job training, and otherdeomnditions, and privileges of employment.”
42 U.S.C. 8§ 12112. |Initially, the Court notes thath parties have briefed this case as a

circumstantial evidence case utilizing the McDonnell-Douffiasiework rather than as a direct

evidence case. However, Mueltelay off notice states that “we will be unable to accommodate

the requirements of your permanent restrictions” and “We believe that the jobs listed as medium
type work, as indicated in the Work Risk #lysis dated March, 2005, would put you at risk of
further personal injury by not following your permanent restrictions.” Because there is direct
evidence in the record that Mueller made an employment decision because of Cleveland’s perceived
disability (as discussed below), it is not necesda apply the mechanical formula of the

McDonnell-Douglastest and its burden shifting framework. Rezo v. Children’s World

Learning Centers, Inc84 F.3d 758, 762 (5th Cir. 1996). pievail on her ADA claim, Cleveland

must establish that (1) she is disabled withim meaning of the ADA; (2) she is qualified for the

position in which she sought employment; and (&) whas discriminated against because of her



disability. Jenkins v. Cleco Power L. @87 F.3d 309, 315 (5th Cir. 2007).

l. Disabled

Mueller first argues that Cleveland cannot stsbw is disabled withithe meaning of the
ADA. A plaintiff may establish that she islisabled” within the meaning of the ADA by
demonstrating “(A) a physical or mental impairmérat substantially limits one or more major life
activities of such individual; (B) eecord of such an impairment; or (C) being regarded as having
such an impairment.” 42 U.S.C. § 12102(1). H@&leyeland does not allege that she actually has
a disability which substantially limits a major life activity as defined by section 12102(1)(A), but
argues instead that Mueller “regarded her amigasuch impairment” under Section 12102(1)(C).

The ADA'’s definition of “disability” was substantially broadened by the Americans with
Disabilities Act Amendments Act of 2008 (“ADAAA”gffective January 1, 2009. “The primary
purpose of the ADAAA is to make it easier foropée with disabilities to obtain protection under
the ADA.” 29 C.F.R. § 1630.1 (2011). For “regardedcteams, an individual is no longer required
to demonstrate that the disability she is regaedguhving is an actual qualified disability under the
ADA or that it substantially limits a major life activity. Sé2 U.S.C. 88 12102(1)(C), (3). Under
the ADAAA, “[a]n individual meets the requiremie of ‘being regarded as having such an
impairment’ if the individual establishes thatdreshe has been subjected to an action prohibited
under this chapter because of an actupkoceived physical or mental impairmevitether or not
the impairment limits or is perceived to limit a major life activity.” 1d. (emphasis added).

The Court finds that, assuming Cleveland canrettse show that Mueller’s failure to place
her in the block crane position was a “prohibiteticas” there is sufficient evidence in the record

from which a reasonable juror could concluds tBleveland was “regarded as” having a disability,



as defined by the ADAAA.
I. Quialified Individual
A “qualified individual with a disability” is “an individual with a disability who, with or
without reasonable accommodation, can perforraggential functions of the employment position
that such individual holds or desires.” 42 U.@2111(8). The term “essential functions” means
the fundamental duties of the employment positiennidividual with a disability desires, but does
not include the marginal functions of the pasiti 29 C.F.R. § 1630.2 (2011). Here, Mueller has
produced competent summary judgment evidenceeificthm of a work-risk analysis prepared in
2005, and the job site analysis performed0a0, that pushing and pulling the extension boom on
the crane, and pulling the straps that securedpger tubing to the crane, are essential functions
of the crane-block operator position and fall outside Cleveland’s permanent medical restrictions.
Cleveland fails to dispute or othas® raise a genuine dispute of material fact regarding this issue.
To avoid summary judgment on whether sheedgsialified individual, a plaintiff must show
(1) that she could perform the essal functions of her job in spite of her disability, or (2) that a
reasonable accommodation of her disability woliédle enabled her to perform the essential

functions of her job. Turco v. Hoechst Celanese Cafd F.3d 1090, 1093 (5th Cir. 1996)The

determination of whether an individual with a disigbis qualified is to be made at the time of the
employment decision. This determination shdaddbased on the capabilit@the individual with

a disability at the time of the employmetctsion.” 29 C.F.R. P.630, App. 8 1630.2(m) (2011)

2 Here, the second prong of Turiscinapplicable because Cleveland does not argue that
she required an accommodation, or direct the Court to any evidence showing what
accommodations Mueller could implement which would allow her to perform the block-crane
operator position with her forty pound lifting restriction.



(Interpretive Guidance of Title | of the American’s with Disabilities Act).

Mueller asserts that Cleveland was nif¢ied the block-crane operator position because
Cleveland’s refusal to obtain a medical certifica prevented Mueller from determining whether
she could safely perform the job. The ADA alloemployers to require employees to undergo
medical examinations if they are: (1) job related, and (2) consistent with business necessity. 29

U.S.C. § 1211(d)(4)(A); seslsoFuzy v. S&B Eng'r & Constructors, Ltd332 F.3d 301, 303 (5th

Cir. 2003). “Courts have . .otind these criteria met when the examination or inquiry are triggered
by concerns over whether an employee’s own mental physical health threatens their ability to

perform their job safely for themselvesathers.” Parker v. Pulte Homes of Tex., . 011 WL

767182, at *9 (S.D. Tex. February 25, 2011) (coltexttases). Mueller has produced competent
summary judgment evidence that the requested FCE was both job related and consistent with
business necessity, in that Cleveland’s permanedicaleestrictions facially conflicted with the

requirements of the block-crane operator position.Poeter v. U.S. Alumoweld Cal25 F.3d 243,

246 (4th Cir. 1997) (“Facts that [Plaintiff'$pb required lifting and pulling, and that he had
encountered problems carrying out his job duesitk problems even before surgery, indicate that
the requested [FCE] was indeed job-related awbssary to determine if he could carry out his
duties.”). Cleveland fails to directly respond to this argument.

Plaintiff first arguedthat “she would not have bid orethlock crane operator job if she had

*These arguments are taken from the portions of Plaintiff's response devoted to
establishing whether Cleveland was regarded as disabled and whether Mueller’s stated reason for
her layoff (her failure to take the FCE or obtaiedical certification) was pretextual. Plaintiff
fails to specifically argue what the Court finds is the dispositive issue in this case—that is,
whether Cleveland can establish she was qualified for the block-crane operator job at the time of
the adverse employment action in spite of her medical restrictions and refusal take the requested
FCE.



been unable to do the job.” However, Plaintiff cites no authority for the proposition that an
employer must defer to an employee’s subjectidginent that she could safely perform a job it had

classified as falling outside her permanent medical restrictionsAl8gander v. Northland Inn

321 F.3d 723, 727 (8th Cir. 2003) (“The ADA does not require an employer to permit an employee
to perform a job function that the employee’s pbigs has forbidden,” and “the employee’s belief

or opinion that she can do the fulctiis simply irrelevant.”); CfYoung v. United Parcel Service,

Inc., 2011 WL 3510997, at *3 (D. Md. Aug. 9, 2011) (‘rke is no case supporting the notion that
an employer must question a medical providgrggment and independently divine whether an

employee is truly able to work.”).

Testimony cited by Plaintiff from Vincent Whitfield, the union grievance chairman, is
similarly unavailing. Whitfield testified as follows:

Did they tell you why they denied her the job?
Yes.

What did they say?

Based it on the accommodation of her restrictions.
And did you believe it was the real reason?

No, | do not.

Why not?

Because her restriction, what | read of hestriction and what the crane exists of
was probably two different — | didn’t see where her restriction interfered with the
crane operator, her doing that position.

So you believed with her restrictions she could do that job?

Yes

202 OZ2020

>0

This testimony lacks foundatidris entirely conclusional, and fails to raise a fact issue regarding

Cleveland’s ability to perform the essential fuons of the block-crane operator position with her

“There is no evidence in the record regarding Whitfield’s basis or qualifications for this
determination.

10



restrictions.

Cleveland also alleges that in January 2010, she sought a position as a bench-crane operator,
another medium-duty position, but the job wagen to Troy Underwood, an employee with less
seniority who had allegedly just returned torkvavith permanent liftingestriction of 8-15 pounds.

Plaintiff has not produced any documentatioraa¥eclaration from Underwood to support this
contention. Instead, Plaintiff relies on her depms testimony and that of Vincent Whitfield.
Plaintiff asserts in her deposition that Underwood told her he was under a five pound lifting
restriction. However, “This— the statemenaabther offered for the truth of the matter asserted,
constitutes hearsay—Deposition hearsay is not competent summary judgment evidence.”

Timberlake v. Teamsters Local Union No. 8928 F. App’x 299, 301 (5th Cir. 2001) (citing-

R.EviD. 801).

Whitfield testified that he had in the pastamined Underwood’s medical records, and ‘I
don’t know exactly what his weight limit was, dlknow his restriction was — it had something to
do with his picking or lifting or pulling. | know th&br sure . . . | want to say — | want to say it's
anywhere from eight to fifteen pounds. That's whaaht to say it is.” Whitfield also stated he was
not positive what Underwood’s restrictions were ghe] would have to lookn his files to see.”

In response, Mueller has submitted a declaration from Michael Baum, the plant manager, who avers
that the medical file for Troy Underwood contantswork restrictions, although in March of 2005

he was restricted to only performing “medium-dutydrk. However, Baum states that at no time

was Underwood ever placed in a position exceedisgdsitrictions. Even viewing this testimony

in the light most favorable to Cleveland, Whilfis recollection of Underwood’s restrictions is

insufficient to whether to raise a genuine issumaferial fact as to Cleveland’s qualifications for

11



the block-crane operator position.

Cleveland also argues that “Mueller had alldw@eveland to work as a crane operator and
block line lift truck [sic] between 2005 and 2009ervhough these were medium classification
jobs.” However, the deposition testimony cited actually contradicts this contention.

Cleveland also points out numerous other allegedly disabled employees who were
accomodated by Mueller. Cleveland argues that “Mueller had made accommodations for numerous
other employees who had far greater restrictibas Cleveland.” However, these employees had
dissimilar impairments from Cleveland and workedlissimilar positions. The Court fails to see
how evidence that Mueller accommodated other desbdrinployees is evidence that it discriminated
against Cleveland due to her disability.

Cleveland also implies in her brief that Mueller should have placed her in other positions,
such as a maintenance job Mueller allegedly “created” to accomodate Mike Graham, another
disabled employee. However, an employearasrequired to create a new job to accommodate.

Foreman v. Babcock & Wilson Cd.17 F.3d 800, 809 (5th Cir. 199Tleveland also implies she

should have been given a five-tier operator job which became open sometime in 2010, but was
awarded to a less senior employee. The record is devoid of any other details surrounding these
positions, or any evidence that Cleveland appliethiem. Cleveland admits she was unable to bid

on any other jobs while laid off, becauseid &f employee has no bidding rights under the CBA.
Furthermore, to the extent Cleveland is assetiiagMueller’s failure to place her in these positions
constitute adverse employment actions in atioh of the ADA, they are not mentioned in
Cleveland’s complaint or charge of discrimination filed with the EEOC.

The undisputed facts in this case show that Mueller had an objectively reasonable medical

12



basis for asking Cleveland to perform theB-Gefore placing her in a position with lifting
requirements which violated her permanent retstms. The record supports Mueller's argument
that the FCE was both job-related and consistent with business necessity. Cleveland has not
presented the Court with any authority holdingtttne ADA requires an employer to disregard an
employee’s permanent medical restrictions. Bsedbleveland has failed to direct the Court to
more than a mere scintilla of evidence to shaat e was qualified for the position in light of her
permanent medical restrictions, and refusalindertake an FCE, she has failed to establish a
genuine issue of material fact and Muellezngitied to summary judgment as to Cleveland’s ADA
claim. III. Direct Threat

Alternatively, the Court finds that Muelles entitled to summary judgment because it has
presented un-refuted evidence that, based on thenation available to it at the time, placing
Cleveland in the block-crane operator position waade constituted a direct threat to her safety.
Section 12113 of the ADA permits qualification stam$avhich are “job-related and consistent with
business necessity” that “include a requirement that an individual shall not pose a direct threat to
the health or safety of other individuals in the workplace.” 42 U.S.C. § 12113(a),(b); Totco
F.3d at 1094. “Direct threat means a significant ois&ubstantial harm to the health or safety of

the individual or others that cannot be eliminated or reduced by reasonable accommodation.” 29

*The Fifth Circuit has noted that it is unclear which party bears the burden of proof
regarding whether an employee’s disability poses a direct threat in performing her essential job
duties. _Se®izzo v. Children’s World Learning Ctrs., In€13 F.3d 209, 213 n.4 (5th Cir.

2000) (Rizzo 1) (“It is unclear from the statutory scheme who has the burden on this issue. It
may depend on the facts of the particular case.”). The Court believes, as discussed in Chief
Judge Jones’ extensive dissent in Rizzohat the burden is properly on the employee. iGee

at 215-23 (Jones, J. dissenting). However, even if the burden is on the Defendant, the Court
finds that Mueller has satisfied its burden.

13



C.F.R. 8§ 1630.2 (2011). This determination stidag¢ based on an “individualized assessment of

the individual’s present ability to safely perforne tissential functions of the job” and “reasonable
medical judgment that relies on the most current medical knowledge and/or on the best available
objective evidence.”_Id.

Here, Mueller argues it attempted to undertake an *“individualized assessment” of
Cleveland’s ability to safely perform the blkecrane operator position by requesting that she
perform an FCE, but Plaintiff refused to participate. When an employee requests an
accommodation because of a disability, the ADA envisions an “informal, interactive process”
between the employer and the employee to attempt to craft a reasonable accommodation. See

Loulseged v. Akzo Nobel, Inc178 F.3d 731, 735-36 (5th Cir. 1999). “The need for bilateral

discussion arises because each party holds infanrthe other party does not have or cannot easily
obtain.” Id. Although in this case Cleland claims she did not require an accommodation, the
Court finds that the principles behind the interactive process apply here. Mueller possessed
objective medical evidence that called into doubt Plaintiff's ability to safely perform the block-crane
operator position. However, Cleveland refusedsBish Mueller in ascertaining whether or not she
could safely perform the job with her medical riesions. The risk of allowing an employee, who

has been given a permanent lifting restriction due to a previous back injury, to work in a position
which requires lifting in excess of that redfino—without first obtaining some sort of objective
evidence that it is safe to do so— presents “a high probability of substantial harm to the individual
. . . based on valid medical . . . or on othbjective evidence.” 29 C.F.R. Pt. 1630, App. 8
1630.2(r) (2011) (Interpretive Guidem of Title | of the Amegan’s with Disabilities Act).

Cleveland fails to respond to Mueller's contention that placing her in the block crane-operator

14



position without first obtaining medical certificati or completing an FCE would have constituted
a direct threat to her safety. Accordinglgchuse Mueller had an objectively reasonable concern
that placing Cleveland in the block-crane opearatusition would have constituted a direct threat
to her safety, and Cleveland frustrated Muellattempt to obtain additional information by refusing
to take an FCE, summary judgment is appropriate.

FMLA Retaliation

Plaintiff also asserts that Mueller retaliated against her for taking FMLA leave. The Fifth

Circuit applies the McDonnell-Dougl&#immework to analyze retaliation claims under the FMLA.

Hunt v. Rapides Healthcare Sys., LIZ77 F.3d 757, 768 (5th Cir. 2001). To make a prima facie

showing of retaliation under the HM, Plaintiff must show that{1) she was protected under the
FMLA; (2) she suffered an adverse employmentgieni and either (3) that she was treated less
favorably than an employee who had not requested leave under the FMLA, or the adverse decision
was made because she took FMLA leave. i@ plaintiff succeeds imaking a prima facie case,

the burden shifts to the defendant to articudategitimate, non-discriminatory or non-retaliatory
reason for the employment action. I@nce the defendant does so, the plaintiff must prove by a
preponderance of the evidence that the defendant’s reason is a pretext for retaliation, or that

retaliation was a motivating factor. j&achid v. Jack in thed, Inc., 376 F.3d 305, 312 (5th Cir.

2004) Harvilel v. Texas A & M Univ, — F. Supp. 2d —, 2011 WL 2295279 (S.D. Tex. 2011)

(applying mixed-motives framework in FMLA retaliation case).
l. Prima Facie Case
Here, Mueller fails to dispute that the Cleveland has satisfied the first or second elements of

her prima facie case. Regarding the third element, Cleveland relies on the temporal proximity

15



between her FMLA leave and her layoff asdewnce of a causal linketween the two. Seeq.

Swanson v. Gen. Servs. Admidl0 F.3d 1180, 1188 (5th Cir. 1997) (“Close timing between an

employee’s protected activity and an adverse action against him may provide the ‘causal connection’
required to make out@ima facie case of retaliation.”). Here, Cleveland was laid off only a few
days after returning from FMLA leave. The Cdimtls this is sufficient to establish a prima facie
case. A prima facie case having been estaldjsthe burden shifts to Mueller to articulate a
legitimate, non-retaliatory reason for the adverse employment action.

Il. Legitmate, Non-Retaliatory Reason

Mueller asserts that Cleveland did not receive the block-crane operator position because she
failed to undergo an FCE or obta doctor’s certification that she could perform the job without
violating her medical restrictions. The Court fitldss to constitute a valid, non-retaliatory reason.

II. Pretext / Mixed-Motives

Mueller having articulated a non-retaliatory reason for the adverse employment action, the
burden shifts back to Cleveland to offer evidemwnhich would allow a reasonable jury to conclude
that Mueller’s stated reason is either a pretextfdLA retaliation, or that retaliation for exercising
her rights under the FMLA was a motivating factor the decision. In an attempt to do so,
Cleveland offers arguments identical to thasdvanced in support of her ADA claim. For
substantially the same reasoimat the Court finds these arguments fail to demonstrate that
Cleveland was a qualified individual for the lecrane operator position, the Court finds these
arguments fail to show that Mueller’s reason for not awarding her the position was a pretext for
FMLA retaliation, or that FMLA retaliation wasraotivating factor in the decision. The Court

additionally notes that Troy Underwood, one odiRliff's putative comparators, was himself

16



returning from FMLA leave when he was offered the bench-crane operator position in January
2010. After reviewing the entire record, the Cdurtls that Plaintiff has failed to provide any
evidence from which a reasonable juror could condhbdeher taking FMLA leave, rather than her
refusal to obtain medical certification or undergo an FCE, was the reason for her failure to obtain
the block-crane operator position and subsequent layoff. Therefore, Mueller is entitled to summary
judgment on this issue.
CONCLUSION

Defendant’s motion for summary judgmeis GRANTED, Plaintiff's claims are
DISMISSED, and this case is CLOSED. Pursuant to Rule 58, a separate judgment shall issue in
accordance with this opinion.
SO ORDERED on this, the 10th day of April, 2012.

/s/ Sharion Aycock
UNITED STATESDISTRICT JUDGE
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