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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
EASTERN DIVISION

NATALIE STAFFORD, as conservator

of RICHARD STAFFORD PLAINTIFF
V. CAUSENO.:1:11CV13-SA-DAS
CITY OF WEST POINT, MISSBSIPPI, et al. DEFENDANTS

MEMORANDUM OPINION

The City of West Point has filed two Mons for Summary Judgment [77, 127] seeking
dismissal of the Plaintiff's claims against thrunicipality. In additio, MEC, Inc, d/b/a The
Pony, also contends there are no genuine dispiitesaterial fact and request dismissal [123].
Because genuine disputes of mateiaal exist as to the municipgfs liability, the City of West
Point’s Motions for Summary Judgmteare denied. Likewise, tgourt finds that Plaintiff has
shown there are disputed facts impacting causasdo the claim against MEC, Inc. Therefore,
MEC, Inc., d/b/a The Pony’s Motion for Summary Judgment is denied as well.

Factual and Procedural Background

Around 9:00 p.m. on January 13, 2010, Richard Staffeet several friends for a party at a
condominium at 133 Waverly in West Point, Misggs. Stafford drank several beers prior to
leaving the condo and going to The Pony, a nigbtdetween West Point and Starkville that
admits persons 18 and older. It is disputeldether Richard Stafford was served alcoholic
beverages at The Pony, and if he was, how rhamgonsumed. The group left The Pony no later
than 1:00 a.m. and returned to the condo wheredbefnued to drink for several more hours.

West Point police officers Mk Stafford and Stanley Mg&ee were dispatched to 133
Waverly around 4:42 a.m., for disturbance noted as “drunk and causing problems.” Upon

arrival, the officers observed a nber of nineteen to tanty-one year old persons having a party.
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Both officers testified that they smelled “a lof alcohol” at the payt and observed alcoholic
beverage containers inside tbendominium and spilled alcohol d@he floor of the residence.
The officers believed that thgersons at 133 Waverly were cansng alcohol, and noted that
alcohol was present in the residen Both officers left the prenais without making any arrests.
The officers, however, were again dispatchetihéosame address around 5:24 a.m. The owner of
the residence informed the police that he wantedcpéat persons to leave. Officer Stafford then
told Richard Stafford, which was one of the p&s identified by the owner, to leave. Richard
called his mother, Natalie Stafford, on his cell phamed she asked to speak with the officer.
Officer Stafford refused to talk to Natalie Statfpbut she contends that Officer Mark Stafford
told her minor son, Richard, to gato his vehicle and drive home.

At the alleged direction of Officer Staffor®ichard Stafford got o his vehicle, and
drove for approximately fifteen miles before heswavolved in a singlear accident which caused
serious and long-lasiy injuries. Staffor® blood alcohol level two hosiafter the accident was
0.15 percent.

This Court held that the West Point policticers involved were ditled to qualified
immunity as no constitutional riglof Richard Stafford was viated. The Plaintiff thereafter
filed an Amended Complaint alleging the following causes of action against the City of West
Point: a violation of 42 U.S.C. Section 1983 fopdevation of Richard Stafford’s constitutional
rights, and a violation of the Missippi Tort Claims Act for reckless disregard for the safety and
well-being of Richard Stafford by instructinginio drive when they knew or should have known
that he was under the influenceadbéohol and unable to safely opera motor vehicle. Plaintiff

concedes that the Court’s ruling that there waweconstitutional violatins by the officers is



dispositive of her Section 1983 claims agaitin& City. Therefore, the only remaining claim
against the City of We$toint falls under the Missiggpi Tort Claims Act. The City argues it is
immune under either the polipeotection or discretionary fiction provisions of the MTCA.

MEC contends it is due summary judgmentPdaintiff has failedto allege sufficient
causation to hold them liable even if Richardfféird was improperly served alcohol at The Pony.

Summary Judgment Standard

Summary judgment is warrantedder Rule 56(a) of the FadéRules of Civil Procedure
when the evidence revealhere is no genuine dispute regagdany material fact and that the
moving party is entitled to judgment as a mattdaof. The rule “mandagethe entry of summary
judgment, after adequate time for discovery apdn motion, against a pamnvho fails to make a

sufficient showing to establish the existence okelement essential to that party’s case, and on

which that party will bear thieurden of proof at trial.” CeloteCorp. v. Catrett, 477 U.S. 317, 322,
106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).
Conclusory allegations, speculation, unsubsated assertions, andgalistic arguments
are not an adequate substitute for specific facts demonstrating a genuine issue for trial. TIG Ins.

Co. v. Sedgwick James of Wash76 F.3d 754, 759 (5th Cir. 2002). ffarty asserting that a fact

cannot be or is genuinely disputed must supguetassertion by citing to particular parts of
materials in the record . . . or showing that thaterials cited do not establish the absence or

presence of a genuine dispute, or that @weese party cannot prodel admissible evidence to

1 Although Plaintiff's federal claims amo longer viable, the Court exercises its discretion to retain supplemental
jurisdiction over Plaintiff's state law claims in order to rule on summary judgment. See 28 U.S.C. § 1367. The late
stage of this proceeding warrants themgbm of jurisdiction in this, the origal forum chosen by the Plaintiff. See
Brookshire Bros. Holding, Inc. v. §ao Prods., Inc., 554 F.3d 595, 603' Gir. 2009) (“Our case law is clear that

when a district court declines to egise jurisdiction over remaining statevi@laims following the dismissal of all
federal-law claims and remands a suit after investing afisigmi amount of judicial resources in the litigation . . .,

that court has abused its discretion under 28 U.S.C. §1367.") (citation omitted).
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support the fact.” ED. R.Civ. P. 56(c)(1). The court is only obligated to consider cited materials
but may consider other materiats the record. Id. at 56(c)(3). The court must resolve factual
controversies in favor of the nonmovant “but omlizen there is an actual controversy, that is,

when both parties have submitted evidence ofredidtory facts.” Little v. Liquid Air Corp., 37

F.3d 1069, 1075 (5th Cir. 1994). When such contradictacts exist, theourt may “not make

credibility determinations or weigh the evidex’ Reeves v. Sanderson Plumbing Prods., Inc., 530

U.S. 133, 150, 120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000).
Discussion and Analysis

1. City of West Point

The City of West Point contendss immune pursuant toehMississippi Tort Claims Act,
particularly the police protection and/or distonary function exceptions. The Mississippi
Legislature has expressly determined that astéeemaf public policy, the state and its political
subdivisions are immune from suit due to amyrtibous act or omission” by any employee of the
state or its political subdivisions. Howeveretl are exceptions. The MTCA states in pertinent

part:

(1) A governmental entity and its empém®s acting within # course and scope

(c) Arising out of any act or omigsi of an employee of a governmental
entity engaged in the performance execution of duties or activities
relating to police or fire protectioanless the employee acted in reckless
disregard of the safety and well-beingaofy person not engaged in criminal
activity at the time of injury. . . .

Miss. Code Ann. § 11-46-9(1)(c)(Rev. 2004). Idarto escape the immityprovisions of the

MTCA, the Plaintiff must prove bg preponderance of ience that the offias, and therefore,



the City of West Point, acted in reckless disrdgarRichard Stafford’safety, and that Richard

Stafford was not engaged in criminal activitytta time of injury. Phillips v. Miss. Dep't of Pub.

Safety, 978 So. 2d 656, 660-61 (Miss. 2008) (citimg&ion v. City of Pickens, 761 So. 2d 855,

859 (Miss. 2000)).
Reckless disregard has been defined by theidsippi Supreme Couais a higher standard
than gross negligence, and it embraces wiliiulvanton conduct which requires knowingly and

intentionally doing a thing or wrongful act. City Greenville v. Jones, 925 So. 2d 106, 110 (Miss.

2006);_City of Jackson v. Powell, 917 So. 2d 59(Miks. 2005); Colliny. Tallahatchie County,

876 So. 2d 284, 287 (Miss. 2004). Courts will lookthe totality of the circumstances when

considering whether someone acted in reckleseglard. City of Ellisville v. Richardson, 913 So.

2d 973, 978-79 (Miss. 2005); City of Jackson \is&r, 838 So. 2d 274, 279 (Miss. 2003) (finding

that case law requires that thelge look at the totdy of the circumstances in determining
whether the officers acted witbakless disregard to public safatyd that she base her findings on
substantial, credible, drreasonable evidence). The Mississipppreme Court has held that “the
nature of the officers’ actions jsdged on an objective standard waththe factorghat they were

confronted with, taking into aocnt the fact that the officers stumake split-second decisions.”

Powell, 917 So. 2d at 72 (citing Graham wn@or, 490 U.S. 386, 396-97, 109 S. Ct. 1865, 104 L.

Ed. 2d 443 (1989) (citing Terry. Ohio, 392 U.S. 1, 20-22, 88 S. Ct. 1868, 20 L. Ed. 2d 889
(1968))). Stated another way, thasenableness of the officers’ acts “must be judged from the
perspective of a reasonable officer on the scetker than with the 20/20 vision of hindsight.”

Graham, 490 U.S. at 392, 109 S. Ct. 1865.



The Plaintiff has put forth sufficient evidencer&ise a genuine dispubé material fact as
to whether the officers told Richard Stafford tetgn the truck and leave now,” and, even if they
did, whether this arises to the level of reckldssegard for his safety and the public’'s safety.
Officer Stafford stated he did not tell Richar@f&ird to get in his truck, but Natalie Stafford, on
the phone with Richard #he time, contends shedrd the officer tell him tget in the truck and
drive. Officer Stafford opined #t driving an automobile undergimfluence of alcohol would be
a risk to one’s safety and would be a rlshown to everyone. Based on Officer Stafford’s
testimony that he smelled alcohol at the residence, saw it on the flddsebeved that alcohol
was being consumed on the premises by underagengsetbere is a question of fact as to whether
his instruction for one of those underage perdonget into a vehicle and drive away could
constitute reckless disregard.

The Mississippi Supreme Court has held thgt the victim is engaged in an illegal

activity that is a cause of the harm, the goveniris immune from liability.” Miss. Dep’t of

Public Safety v. Durn, 861 So. 2d 990, 997 (Miss. 2003) (citing Williams v. City of Jackson, 844

So. 2d 1161, 1164 (Miss. 2003)). ffHust be shown that the tilm was engaged in criminal

activity that has a causal nexughte wrongdoing of the tortfeasoltd. (citing City of Jackson v.

Perry, 764 So. 2d 373, 379 (Miss. 2000). Howeversthtute is “not designed to protect grossly
negligent or intentional tortfeasors from liabilityhere the fact that the victim is engaged in
criminal activity is merely fortuitous and has ntat®n to the transaction out of which the liability
would arise.” Id. at 998.

Here, Plaintiff claims that the officers actedratkless disregard of the safety of Richard

Stafford and the public by ordering him to drivis vehicle while intoxdated. The City argues



that the police protection exemmti applies because Richard Staffevas engaged in a criminal
activity at the tine of injury, namely, that he wadriving under the influence. While
acknowledging that driving under thrgluence is a crime, Mississip@ode § 63-11-30, the Court
further notes here that Richard Stafford mayhate engaged in that activity were it not for the
alleged interference of the City of West Pointadfis. The Court is reluctant to extend immunity
under this provision in these circumstances. Umizing state actors under the MTCA due to the
criminal activity allegedly caused by such agemtaild confuse the purpose of that immunity —
protecting officers engaged in fire and peliprotection acting in a reasonable manner.
Accordingly, the Court finds thahe genuine dispute of materitct as to whether Officer
Stafford instructed Richard Stafford to get inte ehicle and drive is pament to thisinquiry as
well.

The second source of immunity cited by the @ityVest Point involes the discretionary
function exception. Pursuant kississippi Code Section 11-4§1)(d), a govemmental entity
and its employees shall not be liable for argiml“[b]Jased upon the exercise or performance or
the failure to exercise or perform a discretignfunction or duty on the part of a governmental
entity or employee thereof, whetherrat the discretion be abused.”

The City of West Point contends that thecision not to arrest Richard Stafford was
discretionary and, therefore,gbected by the discretionaryrfction exception to the MTCA.
Plaintiff argues that it was not ontige officers’ failure to arrester son, but the dictive to drive
a vehicle while clearly intoxicatethat caused the harm in this case. According to Plaintiff,
telling a minor to drive drunk doemt fall within the discretionarfunction of a police officer. The

Court finds that further develomnt of the factual record ispessary to determine whether the



immunity provided by either othe provisions cited by the it of West Point applies.
Accordingly, summary judgment is deniad to the City of West Point.

2. MEC, Inc. d/b/a The Pony

MEC contends that Plaintifannot show any causation betwedcohol allegedly served
at The Pony prior to 1:00 a.m. and Richard Staffosthgle-car accident mlost five hours later.
Indeed, MEC designated an exp#rat opined that based on Stafford’s size at the time of the
accident:

If Mr. Stafford . . . consumed one, twar, even three beers at The Pony[,] the

amount of alcohol in them would habeen metabolized by the time of the

accident and therefore would not have contributed to the accident.
Accordingly, MEC argues that even if Richa@thfford was served alcohol at The Pony on the
night in question, it could not ke caused or contributed tichard Stafford’s injuries.
Alternatively, MEC asserts thaPlaintiff cannot establishproximate cause due to the
intervening/superceding actions of the West Ppatice officers in requirig Richard Stafford to
drive which broke the chain of proximate saubetween anything ME allegedly did and
Stafford’s accident.

The Court finds summary judgment in fawdrMEC inappropriatas there are numerous
disputes of material fact. First, there is a ¢joesas to whether Richatafford, a minor at the
time, was served and consumed alcohol atAém®y. While Richard contends he did not drink
alcohol provided by The Pony, &fast two of his friends presentTdte Pony attested that he was
served and consumed “several” drinks while theBecond, if he was served at The Pony, there is

a dispute as to whether alcolsgirved and consumed prior to 1:00 a.m. would have foreseeably

caused his accident. MEC points to its expert imdacated that “even three beers” consumed at



The Pony prior to 1:00 a.m. would have metatedli prior to his accident; however, testimony
from Richard’s friends indicated that he may hasasumed more thanrte beers, and may have
even consumed a drink mixed with liquor. Maver, the evidence ioatested whether Richard
Stafford consumed alcohol after returningnfr The Pony. Therefore, the Court finds it
imprudent to grant summary judgment based on these disputed facts.

MEC also contends that the City of West Point police officer's action in sending an
intoxicated minor to drive home constitutes a sopéing or intervening cause of the accident;
however, as noted above, there exggisuine disputes of materialtasvhether the officers in fact
did tell Richard to drive home. Accongly, summary judgment is inappropriate.

Conclusion

Numerous disputes of materfatt exist in this case thate not appropriate for the Court
to decide. Accordingly, the City of WestiRts Motions for Summary Judgment [77, 127] are
DENIED, and MEC, Inc.’s Motion for Sumany Judgment [123] is DENIED as well.

SO ORDERED, this the 23rd day of May, 2013.

/s/ Sharion Aycock
U.S. DISTRICT JUDGE




