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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
EASTERN DIVISION

BEVERLY KAYE CRABB PLAINTIFF
V. CIVIL ACTION NO.1:11CV44-SA-DAS
WAL-MART STORES, INC. DEFENDANT
LEAD CASE
CONSOLIDATED WITH
SHERRY DENICE PHARR PLAINTIFF
V. CIVIL ACTION NO.1:11CV83-SA-DAS
WAL-MART STORES, INC. DEFENDANT

MEMORANDUM OPINION

Presently before the Court are two Motions$Soammary Judgment [51, 48]. Because the
Plaintiffs duly waived their Title VII discrimirteon claims and are unable to present sufficient
evidence in support of their 8§ 1981 discriminaticlaims, § 1981 retaliation claims, and state-
law based wrongful termination claipnthe Court GRANTS those motions.

FACTUAL BACKGROUND

Beverly Crabb, Caucasian, was initially empldyss a part-time cashier at Wal-Mart in
Tupelo. In 2004 or 2005, she was promotedht® position of a customer service manager
(CSM) and began working full time. As a KSCrabb was responsible for overseeing the
customer checkout process. This involvedhbsiipervising part-time cashiers and personally
assisting Wal-Mart customers. In October2609, Crabb was suspected of intentionally under-

ringing merchandise for customers. Under-ringagydefined by Wal-Mart policy, occurs when
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an associate “ring[s] up merafdise for less than the actual retail price.” Corporate policy
deems the offense a serious infractipotentially warranting termination.

Specifically, Wal-Mart managemensuspead Crabb of under-ringing merchandise for
Shelly Pharr, an assistant manager at Wal-Mé& had, at that time, recently been transferred
away from the Tupelo locationIn the suspected d@ndences, Crabb scanned merchandise for
Pharr, voided the scan, and thglaced the items beside thegister. Crabb then nonetheless
placed the voided items in Pharr's bag. ThusrPhreceived merchandise that she did not pay
for because those items were allegedly intentionally voided by Crabb.

Wal-Mart initiated an inv&tigation into the alleged uadringing violation. Store
Manager Howard Brannon, Caucasian, contacted the Loss Prevention Coordinator, Dewayne
Ginn, and requested that he look into tleewity footage fronthe dates in questidn.Ginn
pulled the tapes, and finding eeitce of suspicious aeity, passed the ingtigation along to his
supervisor, Shannon Moore. ddre, Caucasian, was employedtlas Market Asset Protection
Manager and was responsible for supervisirgs [prevention for the entire geographic market
area. Moore determined th@tabb intentionally under-scanned the items and recommended to
Brannon that Crabb be terminated for gross misconduct. Brannon passed the recommendation
along to Human Resources Manager Pam Bar@stucasian, and Market Manager Sammy
Sappington, Caucasian. Although the managenamh reached the termination decision as a
team, Sappington, as the highest managerved, made thénal decision.

Shelly Pharr, Caucasian, was first emptbgé Wal-Mart in 1988 rad had been promoted

to Assistant Manager at theupelo Wal-Mart around the ye2000. In August of 2009, Pharr

1 At some point, Wal-Mart’s title for this position seems to have changed from Loss Prevention Coordinator to
Asset Protection Coordinator. The deponents thexeder to the position as either LPC or APC.



was transferred to the Fulton Wal-Mart for reasposassociated with her performance. As an
Assistant Manager, Pharr was charged watsisting in store pricing and merchandise
presentation, providing supenasi and accountability to hourlyssociates, maintaining quality
assurance standards, and ensuring congdianth company policy and procedures.

In October 2009, Pharr was likewise implicaterabb’s under-ringinghcidents, but as
the recipient of the goods. Wal-Mart suspdd&harr of knowingly takig goods from the store
without purchasing them. The company’s suspicwese further piqued by the fact that Pharr
had driven approximately twentgiles from her home to makeetipurchases at the Tupelo Wal-
Mart, that she had paid in ¢dgsand that she had foregonengsher Associate Purchase Card,
which would have allowed her to receive a discount on store purchases, but would have tied each
transaction to her. Brannon also initiated thvestigation into Plgs actions by requesting
that LPC Ginn pull the tapes and records for her suspected purchases. Ginn forwarded those
records onto Moore, who carri@ait the rest of thenvestigation. Moore ab interviewed Pharr
and concluded that she knowingly violated store policy. He therefore recommended that she too
be terminated. This recommendation was passétidioelle Clifton, theFulton Store Manager,
Human Resources manager Barnett, and Btakkanager Sappington. Once again, Sappington
served as the final decision-maker.

Crabb and Pharr each brought suit agaivst-Mart, alleging discrimination claims
under Title VII and § 1981, wrongfuktaliation under § 1981, andstate-law retaliation claim.
The cases were consolidatedtliir entirety. WBMart now seeks summary judgment against

both plaintiffs.



SUMMARY JUDGMENT STANDARD

Summary judgment is warranted under R&@&(a) of the Federal Rules of Civil
Procedure when evidence reveals no genuine dismgarding any materidhct and that the
moving party is entitled to judgment as a maié law. The rule “mandates the entry of
summary judgment, after adequate time fecdvery and upon motion, against a party who fails
to make a showing sufficient to establish théstxace of an element essential to that party's

case, and on which that party will bear the buralgoroof at trial.”_Celtex Corp. v. Catrett, 477

U.S. 317, 322,106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The party moving for summary judgment “bears ithitial responsibily of informing the
district court of the basis fats motion, and identifying those gimms of [the record] which it
believes demonstrate the absenca génuine issue of materfakt.” 1d. at323, 106 S. Ct 2548.
The nonmoving party must then “go beyond thleadings” and “designate ‘specific facts
showing that there is a genuine issue for ttitdd. at 324, 106 S. Ci2548 (citation omitted). In
reviewing the evidencea€tual controversies are to be regalin favor of the nonmovant, “but

only when . . . both parties have submitted ewigeof contradictory facts.” Little v. Liquid Air

Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en bawhen such contradictory facts exist, the

Court may “not make credibility determinations weigh the evidence.” Reeves v. Sanderson

Plumbing Prods., Inc., 530 U.S. 133, 150, 120 S2097, 147 L. Ed. 2d05 (2000). However,

conclusory allegations, speculation, unsubsttatiaassertions, and ldgic arguments have
never constituted an adequate substitute for specific facts shavgeguine issue for trial. TIG

Ins. Co. v. Sedgwick James of Wash., 276 34|, 759 (5th Cir. 2002); SEC v. Recile, 10 F.3d

1093, 1097 (5th Cir. 1997); Little, 37 F.3d at 1075.



DISCUSSION

l. Title VIl Discrimination

As a threshold matter, the filing of an administrative complaint is a non-dispensable pre-

requisite to bringing suit under thegislative protections of Title VII.__Thomas v. Atmos Energy

Corp., 223 F. App’x 369, 376 (5th Cir. 2007). To determine whether a plaintiff has exhausted all
administrative remedies, the colenhgage[s] in [a] fact intensive analysis of the statement given
by the plaintiff in the administrative charge, aodks slightly beyond itdour corners, to its

substance rather than its lhbePacheco v. Mineta, 448 F.3d 783, 789 (5th Cir. 2006). Although

the plaintiff need not “check eertain box or recite a specificcantation to exhaust his or her
administrative remedies,” the plaintiff must fidlecharge containing the crucial element of the

allegation and a factual statement providing grounds thereof._See id. at 789; Manning v.

Chevron Chem. Co., LLC, 332 F.3d 874, 879 (5th Cir. 2003).

In the case at bahoth Crabb and Pharr filed intalquestionnaires with the Equal
Employment Opportunity Commssion (EEOC) within their statory 180 day limitation period
provided by 42 U.S.C. 2000e-5(e)(1). The Cowd not reach the quies of whether such a
guestionnaire constituted a valid charge, howeasrCrabb and Pharr admit in their responses
that the EEOC charges were not timely filed.dbing so, Crabb and Pharr accept that they did
not exhaust their administrative remedies aplired by Title VII and subsequently waive any
right to relief provided under thetatute. Thus, the Court findbat Plaintiffs’ Title VII
discrimination claims fail as a matter of lamnd Wal-Mart’'s Motion fo Summary Judgment is

due to be granted.



. § 1981 Discrimination

Having waived their Title Mlclaims, Crabb and Pharr bgrtheir discrimination claims
under a parallel 8 1981 cause of action. ldeorto succeed on a § 1981 race discrimination

claim, the plaintiff need meet the analogous nesments of Title VII. _Defenbaugh-Williams v.

Wal-Mart Stores, Inc., 156 F.3d 581, 587 (5tl. @R98) (quoting LaPierre v. Benson Nissan,

Inc., 86 F.3d 444, 448 n.2 (5th Cir. 1996)). Becauaapifs have failedo provide any direct

evidence of discrimination, they rely on tivcDonnell Douglas burden shifting formula.

McDonnell Douglas Corp v. Green, 411 U.S2793 S. Ct. 1817, 36 L. Ed. 2d 668 (1973).

Under that framework, each plaintiff muérst establish a prima facie case of
discriminatory discharge by establishing that ¢heis a member of a protected class, (ii)
suffered an adverse employment action, (iii) wadifige for her position, and (iv) was replaced
by someone outside of the protectddss or was treated less faafolly than similarly situated

employees outside the protected class. diukn Baylor RichardsoMed. Ctr., 476 F.3d 337,

345 (5th Cir. 2007). For purposes of the suaryrjudgment motions, Defendant concedes the
first three elements of the prima facie cases. pdrées virulently disage as to the fourth and

final element, however. Specifibg the parties disagree as whether there exists a genuine
issue of material fact regarding whether Crabb or Pharr were treated less favorably than similarly
situated employees outside theotected class, under nearly itieal circumstances._ Lee v.

Kansas City S. Ry., 574 F.3d 253, 259 (5th Cir. 2009).

In order to meet the burden necessary to satisfy the fourth prong, Crabb and Pharr must
offer a sufficient comparator. As a general nrattenployees with different supervisors, who

work for different divisions of a company, ohw were subject to aamployment decision too



remote in time will not be deemed comparable darposes of the similarly situated analysis.
Lee, 547 F.3d at 259. Likewise, employees whffered an adverse @yment decision due

to factually distinct coduct will also be excluded from esideration. _Id. at 259, 260. Instead,
the plaintiff must proffer a comparator who held game job or respongibes, shared the same
supervisor or had their employment statutedrined by the same person, had an essentially
comparable history of violationsand was disciplined or ternated due to nearly identical
conduct. _Id. at 260. Put another way, no preswnpif discrimination is raised if the legitimate
substantive, opposed to merely racial, differerasts/een the plaintiffred proffered comparator

adequately explain the disparate treatmeWallace v. Methodist Hosp. Sys., 271 F.3d 212, 221

(5th Cir. 2001) (citing Wyvill v. United Cos. Life Ins. Co., 212 F.3d 296, 304-05 (5th Cir.

2000).

Thus, the fitness of a comparator has beersidered sufficient for comparison when two
train engineers held identical positions, congigesimilar number of oving violations over a
similar period of time, the disposition of theiltimate employment status rested with the same
person, and the respective disciplinary actions were handed wihin approximately three
months of each other. Lee, 574 F.3d at 261, 2462Lee, the court examined the case of two
train engineers, both of whom were initiallyrtenated for failing to stop their respective trains
at a stop signal. Each of the employees had also committed three previous moving infractions in
recent history. Although the engineers were discharged by separate supervisors, both of their
petitions for leniency and reinstatement wereeeed by the same third4tg. This individual,

despite the similar records of the employedmse to reinstate the white comparator while



denying any relief to the African-American plaffiiti On such similar facts, the court found the
two parties similarly situated so as taisy the plaintiff's prima facie case.

In contrast, the court has found a compartatfitness lacking when the employees’
positions were similar, both employees made inappropriate and colorably threatening remarks,

but the plaintiff's remarks were deemed to haetually incited fear.Davin v. Delta Airlines,

Inc., 678 F.2d 567, 571 (5th Cir. 1982)). Accordingly, this Court has so too found a proffered
comparator inappropriate where the tendgpady was employed in a different position and

answered to a separate managerHart v. Starkville Ford-Lincoln-Mercury, this Court held an

employee too dissimilar when the proffered canapor was a body shop neger rather than a
service manager, and was working in a diffedgpartment with different responsibilities and
answered to a different chain of authoritdart, 2012 U.S. Dist.EXIS 15916 *11 (N.D. Miss.
Feb. 9, 2012).

In the case at hand, Crabb and Pharnaiht proffered six African-American co-
employees as potential comparators. Defendastsonded by attacking each co-employee as an
unfit comparator. Crabb and Pharr respondedth weneral assertionsf similarity, only
specifically addressing the purported likeness of Teresa Easley and Dorothy Lattimore.
Defendants argue, and this Court agrees, thidiling to attempt to rehabilitate the additional
proffered comparators, both plaintiffs haveiwveal any potential reliance on the other employees
as possible comparators. Plaintiffs have comeplefailed to set forth briefing addressing the

comparability between the plaintiff and othaw-employees._See Cinel v. Connick, 15 F.3d

1338, 1345 (5th Cir. 1994) (“A party who inadeqlateriefs an issue is considered to have

abandoned the claim.”); In re Cao, 619 F.3d 410, 485C%. 2010) (notinghat the role of the



court is “not to create arguments for adjudigati or “raise [them] like a Phoenix from the
ashes[,]” but “rather, [the court’'s] role ® adjudicate the arguments with which [it is]

presented.”); Williams v. Valenti, 432 F. App298, 303 (5th Cir. 2011) (noting that the district

court is not required to scour the record iarsk of evidence supporting a party’s opposition to
summary judgment.”). Having failed to set forth any grounds for comparison between the
plaintiffs and Kayla Coleman, Travis GricBelix Crump, and Cherlyn Adkinson, the Court
regards them as waived for purposes of camspn and considers gniTeresa Easley and
Dorothy Lattimore to sustain the founpinong of their prima facie cases.

Even in regard to Easley and Lattimore, howeaintiffs’ analysis is scant at best. In
determining whether a comparator is “nearly identical,” the court is required to apply more than
a superficial analysis. See Lee, 574 F.3d at259(' 260 require that an employee who proffers
a fellow employee as a comparator demonstratethie employment actions at issue were taken

“under nearly identical circumstances”) (qugtibittle v. Republic Ref. Co., Ltd., 924 F.2d 93,

97 (5th Cir. 2001)). Instead, the court mustHlest the similarities and differences between the
plaintiff and alleged comparator to determineettter the differences in treatment are sufficient
to give rise to the presumption that the empltdgeated some employees less favorably based on

their race. _See id. at 260; Dodge v. H&Zarp., 124 F. App’x 242, 244 (5th Cir. 2004) (per

curiam) (rejecting premise that conduct wagdny identical” when proferred infraction was

also “dishonest” and insteadgugring a heightened degree ahalysis);_Trotter v. BPB Am.,

Inc., 106 F. App’x 272, 276-77 (5th Cir. 2004) (meriam) (finding that misconduct could not
be generically compared when one offense eaffosm fighting with co-employees while the

other arose from fightingith union president).



In the case at hand, Crabb and Pharr’'s preffeomparators Easley and Lattimore were
employed as an Asset Protecti@oordinator (APC) and a Department Manager, respectively.
As the store APC, Easley was responsible for imyasng store theft, be éxternal or internal.

In carrying out her duties, Easleypswered directly to Kim Sthy, the Market Asset Protection
Manager for the store at issue. Lattimore tlom other hand, was an hourly employee charged
with supervising the Electronics DepartmenEasley and Lattimore were found to have
purchased merchandise from the Claims Departnadlegedly marked below retail rates, before
that merchandise was made italale to customers. Stanley subsequently investigated the
occurrences and recommended that the store ddBastey and discipline Lattimore. Although
Shannon Moore, who was at that time stationed different position, assisted Stanley in the
investigation, it is uncontroverted that Stanletairged full responsibility for the investigation
and ultimately issued its conclusion. Key in fiading was the fact that while Wal-Mart found
the purchases to be in violation of store pgli@ was not internally defined as a theft of
merchandise. Stanley reported thesdlifigs to Market Manager Sappingt@md informed him
that she had chosen to didoip, but not terminate the engylees. Sappington’s approval,
however, was not required for this action. Audially, the disciplinary action involving Easley
and Lattimore occurred more than a year ptiothe employment desibn giving rise to the
current litigation.

Crabb, on the other hand, was employed as a Customer-Service Manager (CSM). As a
CSM, Crabb was responsible for filling in asashier when the check:olines became too long,

handling customer returns, amyerseeing other various functiomsvolved in the customer

2 The Market Manager oversees store operations within a limited geographic area. Sappingtonasgs of ch
operations at eight stores.

10



check-out process. Crabb was additionallypoesible for ensuring that subordinate cashiers
followed the Associate Purchases Policy. Urtter policy, “under-ringng,” defined as ringing

up merchandise for less than the actual rgtaite, is a terminable offense. Crabb was
investigated, and subsequently terminated, for five incidences of under-ringing that occurred
within a month long spah.

Pharr was employed as an Assistant Storemddar. As an Assistant Manager, Pharr
supervised the electronics, photo, and wiretkegsartments during the day. When working after
five p.m., however, Pharr was responsible for supmg the entire store. She was therefore
responsible for ensuring thatost operations were in compli@a with Wal-Mart procedure.
Crabb was investigated, and subsequently terexhdor receiving goods that had not been paid
for on three different occasiomsthin a month long span.

The investigations, unlike that of Easley and Lattimore, were spearheaded by Shannon
Moore, who had replaced Stanley as the MAPMteA&nN initial investigtion by Moore, Crabb
and Pharr were called in to discuss the alldgadsactions with Mo@ and Beverly Garrison,
the store Co-Manager. Following the meetingwore made a recommendation to the Store
Manager, Howard Brannon, that Crabb and Pbarterminated. The disciplinary action then
fell to essentially a three-person committee thiem case of Crabb, this committee was comprised
of Sappington, Brannon, and Human Resources NwmBarnett. As for Pharr, Sappington,
Fulton Store Manager Michelle Clifton, and tHan Resources Manager Barnett served on the
committee. As the highest ranking manager imedlin both decisions, Sappington was the de

jure final decision maker.

% Pharr was only involved in three of the five transactions.

11



Plaintiffs argue that both Easley and Lattimare suitable comparators in that they were
similarly employed as “managers” at Wal Marhder the general supenas of Store Manager
Howard Brannon. Additionally, Plaintiffs argueaththey are analogous in that they committed
“similar acts of dishonesty.” Although the courewis Plaintiffs’ suggestion that the proffered
comparators were employed in nearly identigasitions and committed nearly identical acts
with a degree of skepticism, the court is unwglto hold they are unfit for comparison based on
these facts alone. Plaintiffs’ contention is supgub by the fact that ued the Wal-Mart Policy,
under-ringing merchandise, the very offense for Wwiptaintiffs were disiplined, is defined as
ringing up merchandise for less than the aatefalil price. Accordingo Crabb’s testimony, the
plaintiff's proffered comparater were sanctioned for transacis involving the purchase of
underpriced merchandise. Additionally, it islhestablished that the “similitude of employee
violations may turn on the ‘cqoarable seriousness’ of théfemses for which discipline was
meted out and not necessarily on how a comgaadgs an infraction...[o]therwise, an employer
could avoid liability for discriminatory préices simply by coding one employee’s violation
different from another’'s.” _Lee, 574 F.3d at 28he Court therefore finds little persuasion in
Wal-Mart’s assertion that the acts are compjedéscernible on grounds that the company policy
defined one as thetbut not the other.

On the other hand, the court has rarely been pushed toward a finding of similitude merely
because two employees are on the same hierardéwedlin a corporate structure. As discussed
in Lee, the department in which an employee waskhighly relevant ta finding of similarity.

Here, Crabb was employed as a CSM, unlike eithdrer proferred compators. Her job title

12



and responsibilities varied significantly from thoseEafsley and LattimorePharr, as Assistant
Manager, significantly outrankdekr alleged comparators.

Additionally, the Court finds # comparators even more unsuitable for comparison when
combined with additional differences. In ordemmerit comparison, thaisciplinary action need
generally have been recommended by the samyg. p&he exception to such a general rule was
articulated in_Lee, where the Fifth Circdbund comparison apt despitee fact that the
employees were terminated by separate supervisors. There, the employment decision in
contention was not the decision to terminate, thatdecision about whether to allow leniency
and subsequently reinstate employment. TH#h Klircuit reasoned that because the decision
regarding reinstatement was vested in a unitary decision-maker, the employees’ situations could
still be considered nearly identical. Lee, 574 F.3d at 262.

Here, however, the employees’ alleged wrohgicts were investigated by separate
parties and those separate investigators reatiffedent conclusions ewerning the appropriate
action to take regarding the employees’ futureas Wie company. The infractions of Easley and
Lattimore were investigated by Stanley, whihe purported wrongful acts of Crabb and Pharr
were investigated by Moore. Although Moorssisted Stanley in interviewing Easley and
Lattimore, Stanley maintained ultimate responsibility. Stanley recommended that Easley and
Lattimore be disciplined and demoted, respectivahd the uncontroverted testimony shows that
because the recommended coudfeaction did not involve termination, Market Manager
Sappington did not have to approve the action]dftiit in the province of Stanley. Moore, on
the other hand, recommended a termination @b@rand Pharr that was then presented to a

three-person panel for ratificati. Pharr's panel consisted $&ppington, Barnett, and Clifton,

13



while Crabb’s panel consisted of Sappington, Bayreetd Brannon. While it is true that all of
the employees at issue worked, to some degneger the general direkon of Store Manager
Brannon and Market Manager Sappington, the tcdwas required morghan theoretical
supervisory authority to supporfiading of nearly iéntical circumstanceSee Lee, 574 F.3d at
259-60. As in Hart, the fact that the employeesked in different departments with individual
management structures pushes the Court toadnading of dissimilitude. Finally, as opposed
to the less than three month time frame_ in Lee|fractions were separated more than one year
in the case at hand, greatly reshgctheir probative value.

Plaintiffs’ reliance on the supervisory autitypiof Howard Brannon is further diluted by
the fact that Howard Brannon walso issued a written warningrfthe infractions of Easley and
Lattimore. Stanley, who investigated Easleg é attimore, found it apppriate to additionally
issue a warning to Brannon for a lack of oversidintding that he shared culpability for their
violations. Thus, the fact th&rannon, himself, was disciplinad the previous proceedings
strains the notion that he wasecion-maker in that process.

Therefore, given the fact that Crabb ddldarr proffered compators who worked in
different departments, with different responsibilities, who committed separate and discernible
offenses, who answered to separate sugpars;, and whose disciplinary actions were
investigated by separafgarties, the Court finds that ®ta and Pharr are unable to proffer
sufficient comparators and are thusable to satisfy the fourth element of their prima facie case
for discrimination.

Assuming, arguendo, that Crabb and Phardsdblished a prima facie case of § 1981

discrimination, the evidence they present is fiicient to show that Wal Mart’'s reasons for

14



dismissal were pretextual. If the employee able to establish a prima facie case of
discrimination, “the employer nsti rebut a presumption of sdirimination by articulating a

legitimate, nondiscriminatory reason for thevade employment action.Turner, 476 F.3d at

345. Identifying a legitimate basis for terminatizas been described asurden of production

rather than persuasion and thus involves anedibility assessment. McCoy v. City of

Shreveport, 492 F.3d 551, 557 (5th Cir. 2007). dfdkefendant is able to make such a showing,
the burden shifts back to the plaintiff toepent substantial evidence that the employer’'s
proffered reason for the termination was meeefyretext for discrimination. Turner, 476 F.3d at

345.

Crabb was employed as a CSM, responsfble generally overseeing the customer
checkout process and acting as sotgce for store cashiers. In carrying out her duties, she was
governed by Wal Mart’s Associate Purchasédyo Crabb was suspected of “under-scanning,”
or rather scanning and then voiding out itemsfiwvaseparate occasions. Wal-Mart investigated
the suspected violations and elected tomieate her. Under the employee manual,
underscanning was deemed a terminable offeRbarr, on the other hand, was employed as an
Assistant Store Manager. She too was govelnethe Associate Purchase Policy, which was
binding on employees even when only purchadiegs from Wal-Mart. Wal-Mart suspected
Pharr of taking merchandiseittout paying for it on severabccasions and initiated an
investigation into the incidents. Wal-Maxund that Pharr had intentionally taken the items
without paying for them and deldd to terminate Phatrr.

Both Crabb and Pharr expengignificant portion otheir briefs arguig that the factual

findings of Wal-Mart—that theyvere engaged in underscanningera erroneous. The court’s

15



analysis at this stage, however, centersuskegly on whether the perception of the employee’s
performance or actions were the actual reasphdotermination, not whether those perceptions

were substantively true. Laxt v. Gap Inc., 333 F.3d 572, 579 (&h. 2003). It is undisputed

that Wal-Mart suspected PharrdaCrabb of stealing goods from the store, that they investigated
those allegations, and that Wal-Mart then detimeterminate the two employees. Wal-Mart has
thus met its burden of produg a legitimate, non-discriminato reason for terminating the
employees.

Having done so, the burden thehifts back to the plaintiffto show that the legitimate
reasons proffered were no more than a mere pretext for an actual discriminatory motive. Brown

v. CSC Logic, Inc., 82 F.3d 651, 54 (5th Cir. 1996).order to survivessummary judgment, the

plaintiff must advance facts to rebut each n@eitiminatory reason advanced by the employer.
Wallace, 271 F.3d at 220. It is necessarat tthe plaintiff produce more than subjective

conclusions regarding the existence of a discritonyamotive. _Little v. Republic Ref. Co., Ltd.,

924 F.2d 93, 96 (5th Cir. 1991) dlding that a subjective belieff discrimination is simply
insufficient for judicial relief).
Here, Crabb produces no additiofedts, instead merely arguing:
[a] reasonable jury could conclude thatiharabb not been white, she would not have
been fired for making an honest mistake. Grhhbs cited at leastvi@ examples of black
employees engaged in acts of dishonesty Wexe not terminated. A reasonable jury
could conclude that Wal-Mart was afraiddiscipline black employees the same as white
employees for fear of being sued.

Pharr likewise regurgitates thisasoning, arguing, however, that had she not been white, she

would not have been fired for doing nothing.

16



Plaintiffs’ logic fails in that they hee produced no comparators that support the
conclusion that the alleged despte treatment was due the difiece in race rather than the
differences in their jobs, respondities, alleged offenses, inviigators, and decision makers.
Further, both of plaintiffs’ indiidual testimony that they weteeated differently based on their
race is unavailing as the court has held suclowahssertions are insufficient. Brown., 82 F.3d
at 658 (“[gJuesswork and speculation simplyncat serve as a badigr sending a case to a
jury”). At the summary judgment stage, inder to rely on what aeasonable jury “could
conclude,” the plaintiff must first presentiéence upon which such conclusions could be based.
Id.

In support of their retaliation argumen@;abb and Pharr place particular emphasis on
certain statements regarding Wal-Mart’s typidaiciplinary procedures. Specifically Crabb and
Pharr point to LPC Ginn’s statement that he wasnadly told to wait until theft, namely of cash
from a cashier’s till, reached five-hundred dollaesore reporting the incident to his superiors.
The Courts finds this unpersuasive on two sepayadands. First, Ginn stated that the reason
for this was that “five hundred dollars, theason, that’s felony...[pu know you’re going to
definitely be able to prosecute them, maybeagbttle time.” The Court is not persuaded that
Wal-Mart’s interest in prosecuting employdes larceny or embezzlement somehow precludes
them from initiating termination proceedingsost of a felony violation. Second, at the time
Ginn’s supervisor instructed him to commetioe investigation, there was no way to know how
much money was at issue dioethe under-ringing.

The additional statement Plaintiffs place such reliance on is one allegedly made by

Moore in which Ginn recalled him saying, “[W]é’s going to look petty good...[h]Jere | am a

17



new MAPM coming into a new market...[and] Isjutook out an assistant manager.” Although
perhaps distasteful, such statements amouritti® in an employmet discrimination claim

absent the revelation of an improper motiviaey v. Watkins, 385 F. App’'x 401, 404 (5th Cir.

2010) (“Discrimination law address only discrimination, not geam unfairness in employment

relationships.”) (citing LeMaire v. La. Dep’t dfransp. & Dev. ex rel Louisiana, 480 F.3d 383,

391 (5th Cir. 2007)). Thus, although the interoffice politics of the Wal-Mart management
structure may be objective to the Plaintiffseythbear no significance on Crabb and Pharr's §
1981 claims. Plaintiffs Crabb and Pharr hakast failed to offer any evidence to create a
genuine dispute of material fatttat Wal-Mart’'s reasons for termination were a pretext for the
discrimination.

Finally, however, Crabb and Pharr arguattshould they fail to rebut Wal-Mart’s
proferred legitimate non-discriminatory reasfon termination, they should be entitled to the
lesser evidentiary burden reged under the mixed-motive eaption. Under the mixed-motive
framework, the plaintiff can recover even iretface of a legitimate non-discriminatory reason
for termination when it can also be showattthe legitimate reason was accompanied by an

illegitimate reason. Rachid v. Jack irtBox, Inc., 376 F.3d 305, 309 (5th Cir. 2004).

In this Circuit, however, the mixed-motifeamework has not yet been extended to 8§

1981 claims and it is unclear how far the Cauhblding in_Gross v. FBL Fin. Serv., Inc., has

scaled back the extaéna of the mixed-motive applicatn. 557 U.S. 167, 129 S. Ct. 2343, 174 L.

Ed. 2d 119 (2009); See Crouch v. JC PenneypC8B7 F. App’x 399, 402, note 1 (finding that

Gross “raises the question of whether the mixedive framework is available to plaintiffs

alleging discrimination outside of the Title VII framework”). The mixed-motives framework’s
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applicability is further called into question by ttecisions of other cirdts that had previously
addressed the question and found it inapposite in 8 1981 claimpmweto the Court’s holding

in Gross. _See Mabra v. United Food &mmercial Workers Local Union No. 1996, 176 F.3d

1357, 1357 (11th Circuit 1999) (comparing the languafyboth statutes and determining an
extension of the mixed motives framework8d 981 claim would be inappropriate); Aquino v.

Honda of Am., Inc., 158 F. App’x. 667, 676 (6thrC2005) (“Congres#serted the specific

statutory provision [supporting the mixed-motiframework] only into Title VII...it did not
amend 8 1981 in an analogous fashion”)).

Thus, this Court is not so presumptuousassume that Plaintiffs here may necessarily
rely on the mixed motive theory in support tbkir 8 1981 claim. The Court is benefitted,
however, by the fact that, even if availableaipliffs Crabb and Phawrould not meet such a
burden and the result is thens& The Court has before stated that the mixed-motives
framework:

is probably best viewed as a defense foerployer. This ‘defense’ allows the employer

— once the employee presents evidence that an illegitimate reason was a motivating

factor, even if not the sole factdior the challenged employmieaction — to show that it

would have made the same decision evehauit consideration dhe prohibited factor.

Smith v. Xerox Corp., 602 F. 33P0, 333 (5th Cir. 2010) (footnosad internal quotation marks

omitted) (emphasis added). Here, however, plaintiffs have failed to put forth any evidence
showing that the employer considered an illegiterr@ason for termination as even a motivating
factor. Thus, the Court dismisses the § 198trdnination claims of Crabb and Pharr.
[11.  §1981 Retaliation
Section 1981 retaliation claims are gowstnby the same prima facie rubric as

established for Title VII retmtion claims. Raggs v. MisRower and Light Co., 278 F.3d 463,

19



468 (5th Cir. 2002). Like Title VII and § 1981 disnination claims, cases in which the plaintiff

relies on indirect evidence are governed byN@onell Douglas burdeshifting framework.

Byers v. Dallas Morning News, Inc., 209 F.3d 419, & Cir. 2000). Thughe plaintiff must

show that she was (1) engaged in protectenigc (2) subjected to an adverse employment
action, and (3) a causal link exists betweenpfatected activity and the adverse employment

actions. _See Stewart v. Mississippi Tan€omm’n, 586 F.3d 321331 (5th Cir. 2009)

(applying_McDonnell Douglas primadéie standard to Title VIl retaliation claim). Defendants

concede that (1) both Pharr and Crabb welgested to adverse employment decisions, but
dispute (2) whether Pharr was engaged in pteteactivity, and (3) whier either Crabb or
Pharr can show a causarmmection between such adtjvand their terminatiofi. Defendant
does not challenge that Crabb was engagepratected activity under 8 1981 as Wal-Mart
concedes she reported the favorable treatment African-American associates were allegedly
receiving. Because this Court finds the causainection prong dispositive for both Pharr and
Crabb, the Court disregards ttisagreement between the parties concerning whether Pharr was
engaged in protected activity.

The court has before outlined several indicia of causation, which may be relied upon

when causation is less than obvious. NowlirResolution Trust Corp., 33 F.3d 498, 508 (5th

Cir. 1994). The court has thusund persuasion in such facs as the employee’s past

disciplinary record, whether the employee foléml its typical policy and procedures in

* To the extent Pharr contends her protected activityappealing her termination through Wal-Mart's Open Door
policy, the Court finds such conduct incapable of suppguiretaliation claim, Baker v. American Airlines Inc.,
430 F.3d 750, 756 n. 5 (5th Cir. 2005) (determining that post-termination conduct will not ground a retaliation
claim). Pharr’s allegation that her discharge was idiaéitan for the reporting of i favorable treatment African-
American associates were receiving iareined in conjunction with Crabb.
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terminating the employee, and the temporal pnity between the alleged protected action and
the adverse employment decision. Id.

In regard to the first prong, it is undiged that both Pharr and Crabb had clean
disciplinary records with the company before itnestigation into theinder-scanning incident.
Wal-Mart willingly concedes this point and contends that the plaintiffs’ clean disciplinary
records were considered during their investigatiothe wrong-doing. Acepting the Plaintiffs’
facts as true then, tl@ourt takes into account the unblemishecbrds of Crabb and Pharr. The
court also notes, however, that protected #agtdoes not allow the complainant “to disregard

work rules or job requirements.” See &won v. Gen. Serv. Admin., 110 F.3d 1180, 1188 n. 3

(5th Cir. 1997).
Secondly, the court has alsadicated that whether the @toyer followed its typical

policy and procedures in terminating the emplynay be instructive. Nowlin, 33 F.3d at 508.

In the case at hand, the misconduct alleged walscély prohibited in the employee hand book.
Additionally, the handbooktipulated that a violation wouldoastitute a terminable offense.
Upon receiving a complaint of the potential viaa, Wal-Mart conducted an investigation into
the occurrences. As per typicaractice, Wal-Mart then inteiewed both of the plaintiffs
regarding the employer’s susmios. Rather than pointing oatspecific discrepancy between
the employer’s actual handling of the disciplingnpcedures and those procedures outlined in
the company policy, Pharr and Crabb attetoptely on the testimony of Dewayne Ginn, who
asserted that he was generally told to waitl @mployee theft reached $500 before initiating a
terminable investigation. As previously mi®ned, Ginn explained that the $500 threshold was

to ensure that Wal-Madould seek a felony prosecution for thefth The plaintiffs contend that
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in their case, the allegedlyodtn merchandise only amounttm approximately $100 worth of
merchandise.

Although Dewayne Ginn testified thia¢ was generally told to wait until employee theft
approached $500 before initiating an action, Giras not responsible for carrying out employee
investigations to their complem or reaching a decision redang disciplinary procedures.
Ginn’s primary responsibilities were to watch foop-lifting as it occurred and to initially glean
and pull evidence for further investigation. T@eurt notes that in thcase at hand, Ginn was
instructed to instute the investigi@gon by Store Manager Brannon, whad received a tip from a
co-employee. At the time of the initiationgtie was no way for store management to know how
much stolen merchandise was at issue.nnGdditionally testifiedhat under-scanning was
deemed a terminable offense under the employee handbook and he had seen other employees
discharged for theft of less than $500. Additionally, Sappington and Moore both testified theft in
excess of $25 was sufficient to support a disahdiog theft. Further, Wal-Mart’s typical post-
termination avenues of appeal were maddlabla to both Crabb and Pharr and they pursued
such relief, albeit unsuccessfull Even accepting Plaintiffs’ contentions as true, there is an
absence of evidence supportinge tikontention that Wal-Mart failed to comport with its
procedures regarding employee theft of merctsmndimply because they did not wait until the
employees had allegedly stolemoeigh goods to constitute a felony.

Turning then to the final factor of ind&iclose timing between an employee’s protected
activity and an adverse action against thepleyee may also provide the causal connection

needed to make out a prima facie case of edtali. Specifically, theaurt has noted that in
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some circumstances a temporal gap of up to fieamths may provide the necessary inference of

a causal connection. See Evans v. City of Houston, 246 F.3d 344, 354 (5th Cir. 2001).

In the case at hand, the timing between alleged protected conduct and termination for
both Crabb and Pharr fails to raise a suspiciodigdriminatory intent, and if anything, strongly
disfavors such a finding. Accepting the Plainsiféllegations as true, Crabb made the vast
majority of her complaints regarding dispargatment of African-American associates in 2007
and 2008. She attests, however, that she @lade additional complaints in early 2009.
Although Crabb is unable to remember the exatéslaf such conversafis, she testified that
they likely occurred around January of that year. It was not, however, until October of 2009 that
Crabb was terminated. In hexply brief, Crabb urges thé&lthough she cannot remember the
exact dates she complained...there is no reastelieve she did notontinue to complain up
until the time she was terminated.” The Court finds this unpersuasive and chooses instead to rely
on Crabb’s actual testimony for evidence of thestinmme. _Little, 37 F.3d at 1076 (holding that
a dispute of material fact is not creatby metaphysical doubt, conclusory allegations, or
unsubstantiated assertions.). Thus, accordingablier complaints likely occurred in January
of 2009, approximately nine months before hemteation. The Courfjnding this well outside
the very close temporal guide articulated in EByarolds that Crabb isnable to show a causal
connection based on t@aral proximity.

Pharr's deposition is completely devoid of any testimony regarding complaints upon
which a retaliatory action could have been groundedtead, she complains solely in regard to
an open door meeting, which occurred after heriteation. Pharr alleges that Wal-Mart filed

embezzlement charges against her due to digpaestment complaints raised in the open door
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meeting. In response to Defendant’s motiondommary judgment, Pharr abandons this open
door allegation and instead argubat her termination was thproduct of a r@liatory motive
triggered by complaints to fellow coworkeebout the more favorable treatment African-
Americans received. Pharr is unable to provide any dates for such complaints and relies solely
on an Interrogatory response to support her claimthat response, Pharr contends that “[o]n
numerous occasions, Pharr complained aboupthterential treatment blacks were getting in
regards to breaks, and ringing each other up dascbunting each other.” Pharr attempts to
create a genuine dispute of nré&ik fact regarding the tempalr proximity of these alleged
complaints by being unduly vague. In orderstovive a motion for summary judgment, the
plaintiff must provide more thaoonclusory allegations. TIG In€o., 276 F.3d at 759. Pharr is
therefore also unable to sh@causal connection basedtemporal proximity alone.

Thus, accepting the Plaintiffs’ facts as tr@@abb and Pharr have shown no more than
the fact that: (1) thepad clean disciplinary reods prior to the allegkunder-ringing incident,
(2) their terminations occurredithin the company’s terminable guidelines for theft, but before it
reached felonious levels of misconduct, and g&8jhaps most persuasively, the terminations
occurred almost nine months after their allegeatected activity. The @lrt finds that the vast
proximity between the alleged protected actidtyd adverse employmeattions is simply too
much to overcome with such sparse evideri@ecause Pharr and Crabbsbdailed to sufficient
evidence supporting a causal relagship between their alleged protected activity and their

terminations, the Court dismisstheir retaliation claims.
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V. State L aw Retaliation

In McArn v. Allied Bruce-Terminix Co.Inc., the court carved out a public policy

exception to the general employmieat will doctrine of Missigppi, establishing that “an
employee who is discharged for reporting illegetis of his employer to the employer or anyone
else is not barred by the employmet will doctrine from bnging action in tort for damages
against his employer.” 626 So. 2d 603, 607 (Miss. 1998)order to meet such an exception,
however, the plaintiff is required to prove thhe conduct reported was actually criminal in

nature._Wheeler v. BL Devagbment Corp., 415 F.3d 399, 402-04h(&ir. 2005). Thus, a good

faith belief that the reported activity was illégs simply insufficient to invoke the exception.

See Kyle v. Circus Circus Miss., Inc., 430 App’x 247, 247 (5th Cir. 2011). Further, the

plaintiff need produce “substantial evidence drdigation to binding stattory and/or case law”
in order to show the conduct’s criminality. Id. at 252.

Additionally, the plaintiff need also pregesome evidence tending to establish causation
between the reporting of the alleged miscondamtl the decision procgsesulting in the

discharge. _Dismuke v. City of Indianola2 F. App’x. 126, * 4 (citing Hust v. Forrest Gen.

Hosp., 726 So. 2d 298, 301-02 (Miss. 2000). Foramst, in_Kent v. Miksburg Healthcare,

LLC, the court found summary judgment appropriateere the court was unable to determine
that the decision maker was awaféahe report of illegal activity and, even if the decision maker
had been aware, there was no evidence to show that the decision to terminate was based on the
complaints. 2012 WL 1556511, * 15 (S.D. Miss. April 30, 2012).
Crabb purports to have perted wrong-doing on two sepsgaoccasions that could

support a viable McArn claim. In the first iasice, she argues thaesteported the mark-down
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violations of Easley and Lattimore to loseypention associate Dewayne Ginn. She contends
that Ginn told her he passed this informaation to Moore and Sappington. Defendant attacks
such allegations as being incapable of supporting a McArn claim due tcthedt the reported
incidents were not criminal. Crabb, in hegply, has failed to put forth any evidence

controverting defendant’s assert and, as set forth in_Kyldier McArn claim based on this

report fails.

In addition, though, Crabb alsaims that she reported thigeft of merchandise from a
customer’s buggy that occurred tine parking lot of the storend that this rport should be
sufficient to support her public policy claim. Bharr’'s reply to defendant’s motion for summary
judgment, Pharr likewise contendsesiiso reported the same thaffan item out of a customer’s
buggy committed by two co-employees. Because Plaintiffs rely so heavily on the significance of
this report, the Court explores the fagtging rise to the reports in detail.

In early 2009, a female customer returnedMal-Mart, complaining that she had left a
router in her buggy and that it had thereafteerbstolen. The patron suspected two African-
American cart pushers of staaiit. According toCrabb, she and co-etogee Ricky Johnson
initially received the report from the customer and, in turn, passed the information to Ginn. She
additionally claims to have written and signedtatement. Crabb contends that she and an
assistant manager viewed the vd# the alleged crime with Ginand that he stated he would
report it to Moore. Pharr, meanwhile, states that she took the customer’'s name and gave the
information to Ginn the next gawho allegedly told her heould turn it over to Howard
Brannon. Ginn, on the other handates that he was able todi video evidence of the two

African-American males finding the buggy with thersfendise in it and then evidence of them
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returning the cart to the store empty. He doubt, however, find evidence of the two African-
American males actually taking the merchandi§&ann, in his deposition, asserted that he was
unaware of whether he had even told Moore abimiincident because there “wasn’t nothing to
it really.”

Because Crabb and Pharr have alleged a¢itahi based on the reporgiof illegal activity
only for the instance involving pential theft from a customerlsuggy, the Court concerns itself
only with whether the decision makers involeadthe termination action were aware of those
specific reports and whetheretle is any evidence to supp@tcausal connection. In her
deposition, Crabb initially states that Shannon Moore, who recommended that she be terminated,
would have known that she reported the instancéledf only if Ginn told him. She could not
testify, however, as to whether he had indeed daneLater, though, she testified that she had
filled out a report with Ginn and Moore would haseen such when he reported the incident up.
Similarly, Pharr claims to have also reported thcident to the Loss Prevention Coordinator,
Ginn. Neither could she testify that Ginn hadde®oore aware of who submitted the reports.
Ginn, during his own testimony, claimed that he badn unable to find sufficient evidence of
theft and had thus terminated the investigatide.recalled informing his supervisors that he had
been unable to find sufficient evidence and did atiest to havingiled a formal report.
Moreover, Crabb readily admits that a thparty, Ricky Johnson, was also involved in
submitting the allegations of theft and that he remained under the employ of Wal-Mart.
Johnson’s presence during the report is significarthat it belies Plaitiffs’ theory that they

were terminated for reporting the alleged theft.
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Thus, Crabb and Pharr have produced no rti@e conclusory allegations regarding the
decision makers’ knowledge of the complaintsddiionally, their claim is further burdened by
the fact that they have prockd absolutely no ewihce to support the finding that Moore or
Sappington relied, even in padn those reports when deciding terminate the employees.
Based on the fact that Pharr and Crabb haregluced little evidence tending to support the
naked assertion that the decisionkera were aware of their repgrthat they have produced no
other evidence tending to suppore tfinding that their terminain was based on &l reports,
and the fact that a third-parspbmitting the report remaineshder the employ oival-Mart, the
Court finds that there is no evidence supportthe inference that Crabb and Pharr were
terminated in retaliation for theieports of theft. Thereforé)e Court grants summary judgment
in favor of the Defendantss to this claim.

CONCLUSION

For the reasons stated above, Defendavitgions for Summary Judgment are granted
regarding Plaintiffs’ Title VII discriminatin claims, § 1981 discrimation claims, § 1981
retaliation claims, and state-law based wrongfuinteation claims. Thus, the Court need not

reach the parties’ argumertsncerning back-pay.

So ORDERED on this, the 17th day of September, 2012.

/sl Sharion Aycock
UNITED STATESDISTRICT JUDGE
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