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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
ABERDEEN DIVISION

THE ESTATEOF PLAINTIFFS
JOSEPH CONWAY MANUS, et al.

V. CIVIL ACTION NO. 1:11-CV-00149-SA-DAS
WEBSTER COUNTY, MISSISSIPREt al. DEFENDANTS

MEMORANDUM OPINION

This cause comes before the Court orfeDdants’ motions for summary judgment,
Defendants’ motions to exclude Plaintiffskperts [166], [167], [83], [285], [287], and
Defendants’ Motion to Strikel[r2]. Upon due consideration tife motions, responses, rules,
and authorities, the Court finds as follows:

FACTUAL AND PROCEDUR AL BACKGROUND

The facts of this matter are complerdahighly disputed. Joseph Conway Manus
(“Manus”) originally brought tls action, asserting constitonal claims brought through 42
U.S.C. § 1983, as well as variostaite law claims. Manus alledjéhat on September 7, 2010 law
enforcement officers from Webster County, Mssgppi; Eupora, Mississippi; and Mathiston,
Mississippi used excessive force agihim in order to effectuatn unlawful arrest and denied
him medical care during the seven days that heiw#heir custody. As a result, Manus claimed
he suffered serious inj@s, including quadriplegia. Manus died on December 1, 2012, while
this lawsuit was pending.

After his death, Manus’ widow, Miranda Managting on her own behadis well as with
Manus’ mother, Lois Manus, on behalf of all wrongful death benefisiaaed Manus’ estate

were substituted as Plaintiffs. Plaintiffded an Amended Complaint adding a claim for

! Dr. Louis Rosa diagnosed Manus with quadriplegia chbyea fracture at the C6-C7 vertebrae on September 16,
2010, two days after Manus was transportethfthe Webster County jail to the hospital.
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wrongful death on June 6, 2013. Named Defend@antkis action are Webster County Sheriff
Phillip Smith, Deputy Jeremy Kilgore, Deputy i2& May, Webster County Jailers Shay Holmes
and Toby Britt, and Webster County, MississipiCounty Defendants”); Eupora Police Chief
Gregg Hunter, Officer Keith Crensh&wQfficer Mitch Jackson, thenunicipality of Eupora,
Mississippi, Mathiston Police CHi&Roger Miller, Officer Shan@&ox, and the municipality of
Mathiston, Mississippi (MunicipdDefendants). All Defendants Vefiled motions for summary
judgment, asserting, among other things, thatnBtts’ claims are barred by the doctrines of
qualified immunity and the Misssippi Tort Claims Act.
SUMMARY JUDGMENT STANDARD

Summary judgment is warranted under R&@&(a) of the Federal Rules of Civil
Procedure when the evidence reveals no gendisjgute regarding any reaial fact and the
moving party is entitled to judgment as a maié law. The rule “mandates the entry of
summary judgment, after adequate time fecdvery and upon motion, against a party who fails
to make a showing sufficient to establish théstexnce of an element essential to that party’s

case, and on which that party will bear thedeur of proof at trial.” Celotex Corp. v. Catret?77

U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The party moving for summary judgment “bears ithitial responsibily of informing the
district court of the basis fats motion, and identifying those pimms of [the record] which it
believes demonstrate the absenca génuine issue of materfakt.” Id. at 323, 106 S. Ct. 2548.
The nonmoving party must then “go beyond thleadings” and “designate ‘specific facts
showing that there is a genuine issue for ttidd. at 324, 106 S. Ct2548 (citation omitted). In
reviewing the evidencea€tual controversies are to be regalin favor of the nonmovant, “but

only when . . . both parties have submitted ewigeof contradictory facts.” Little v. Liquid Air

2 Officer Crenshaw died on October 23, 2013. His estate has been substituted as a party defendant.
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Corp., 37 F.3d 1069, 1075 (5th Cir.1994) (en bandHowever, conclusory allegations,
speculation, unsubstantiated assertions, and legalistic arguments have never constituted an

adequate substitute for specific facts showingraugpe issue for trial. TIG Ins. Co. v. Sedgwick

James of Wash., 276 F.3d 754, 759 (5th Ci02Z0SEC v. Recile, 10 F.3d 1093, 1097 (5th Cir.

1997); Little, 37 F.3d at 1075.
Ordinarily, when contradioty facts exist, the Court may “not make credibility

determinations or weigh the evidence.” Regew. Sanderson Plumbing Prods., Inc., 530 U.S.

133, 150, 120 S. Ct. 2097, 147 L. Ed.Zb (2000) . Still, the Fifth Circuit has held that in the
case of a bench trial, “a districburt has somewhat greater disine to consider what weight it
will accord the evidence. When deciding a mofimnsummary judgment pr to a bench trial,

the district court has the limited discretion to decihat the same evidence, presented to him or
her as a trier of fact in a plenary trial, comlot possibly lead to a diffent result.”_Johnson v.

Diversicare Afton Oaks, LLC, 597 F.3d 673, 676 (&in. 2010) (internal citations omitted).

Indeed, the Fifth Circuibas stated that “it makes little sen® forbid the judge from drawing
inferences from the evidence submitted on summary judgment when that same judge will act as
the trier of factunless those inferences involve issues of witness credibility or disputed material

facts. If a trial on the merits will not enhandbe court’s ability to draw inferences and
conclusions, then a district judge properly shouhw his inferences without resort to the

expense of trial.” Matter of Placid OildC, 932 F.2d 394, 398 (5th Cir. 1991) (emphasis added)

(quoting_Nunez v. Superior OildC, 572 F.2d 1119, 1124 (5th Cir. 1978)).




ANALYSIS AND DISCUSSION

I. Official Capacity Claims Agaist Individual County Defendants

Plaintiffs brought suit agaibsll individually named Deferahts in both their personal
and official capacities. Unlike suits against officers in their personal capacities, suits brought
against officers in their official capacities “g@ally represent only another way of pleading an

action against an entity of whi@n officer is an agent.” Monell W.Y.C. Dep’t of Social Svcs,

436 U.S. 658, 690 n.55, 98 S. Ct. 2018, 56 L. ZH611 (1978). “As long as the government
entity receives notice and an optmity to respond, an official-capity suit is, in all respects

other than name, to be treated as a suit against the entity.” KentuGkgham, 473 U.S. 159,

166, 105 S. Ct. 3099, 87 L. Ed. 2d 114 (1985) (citing Brandon v. Holt, 469 U.S. 464, 471-72,

105 S. Ct. 873, 83 L. Ed. 2d 878 (1985)). Accogtlinthe dismissal of allegations against
municipal officers in their official capacities @oper when the allegations duplicate claims

against the governmental entitgelf. See Castro Romero v. Becken, 256 F.3d 349, 355 (5th

Cir. 2001).

County Defendants argue thaethllegations against the indiual County Defendants in
their official capacies are duplicative and should be dismissefihough Plaintiffs argue that
their official capacity claimsgainst the individual County Bendants are not duplicative of
their claims against Webster County, they giveemplanation as to how those claims differ.
Rather, Plaintiffs cite several cases of nonbigdauthority dealing with courts’ attempts to
identify the nature of liability sought by plaintiffs when complaints do not specify whether

officials are being sued in their personal fictal capacities. See Miby v. Moore, 716 So. 2d

551, 557 (Miss. 1998); Fitzgerald v. McDani@B3 F.2d 1516, 1520 (11th Cir. 1987); Conner v.

Reinhard, 847 F.2d 384, 394 (7th Cir. 1988). These<are inapplicable the case at bar as

? Municipal Defendants do not address this issue in their motion for summary judgment.
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Plaintiffs specifically stated in their Amded Complaint that they are suing “all public
employees in their official and individual capacities-urther, Plaintiffs’ arguments that “[t|he
officers should not be dismissed as there are claims of individual lialaihty that “[sJummary
judgment on individual capacity claims is prat#d”’ have no bearing on whether Plaintiffs’
official capacity claims against the individual County Deflants should be dismissed. As such,
the Court finds the dismissal of Plaintiffs’agins against the individual County Defendants in
their official capacities merited.

Il. § 1983 Claims and Qualified Immunity

Liability may be imposed upon any persomoy acting under the tr of state law,
deprives another of federalpyrotected rights. 42 U.S.C.1®83. Section 1983 does not create
substantive rights; rather, it merely provideseanedy for deprivations of rights established

elsewhere. City of Okla. City v. Tuttle, 471 U.S. 808, 816, 105 S. Ct. 2427, 85 L. Ed. 2d 791

(1985). To bring an action withithe purview of Section 1983,ciaimant must first identify a
protected life, liberty, or propsrtinterest, and then prove thgdvernment action resulted in a

deprivation of that interesBaker v. McCollan, 443 U.S. 137, 140, 99 S. Ct. 2689, 61 L. Ed. 2d

433 (1979);_Mahone v. Addicks Utility Dist., 8%62d 921, 927 (5th Cir. 1988); Villanueva v.

Mclnnis, 723 F.2d 414, 418 (5th Cir.1984).
“The doctrine of qualified immunity protect®gernment officials from liability for civil
damages insofar as their conduct does not violate clearly established statutory or constitutional

rights of which a reasonable person would have known.” Pearson v. Callahan, 555 U.S. 223, 231,

129 S. Ct. 808, 172 L. Ed. 2d 565 (2009) (internal giais omitted). “[Q]ualified immunity is
an immunity from suit rather than a mere deske to liability.” Id., 29 S. Ct. 808 (internal

guotations omitted). Once a government officedeats qualified immunityif is the plaintiff's



burden to prove that the official is not entitl® it. Michalik v. Hermann, 422 F.3d 252, 258 (5th

Cir. 2005).

In evaluating qualified immunity, the Court ploys a two-step pross._Cantrell v. City

of Murphy, 666 F.3d 911, 922 (5th Cir. 2012),tcelenied, 133 S. Ct119, 184 L. Ed. 2d 25
(2012). The Court must determine (1) whetherplantiff has alleged a&iolation of a clearly
established constitutional right and (2) whether the government official's conduct was
objectively reasonable under the law at the timehefincident._Michalik at 257-58. “To be
clearly established, a right mus¢ sufficiently clear that evemgasonable official would have

understood that what he is doinghates that right.” Reichle v. Kaards, --- U.S. ---, 132 S. Ct.

2088, 2093, 182 L. Ed. 2d 985 (2012) (internal gtiohs omitted). “Thus, the qualified
immunity standard ‘gives ampteom for mistaken judgments’ grotecting ‘all but the plainly

incompetent or those who knowingly violate the/.”” Mendenhall v. Riser, 213 F.3d 226, 230

(5th Cir. 2000) (quoting Malley v. Briggs, 475 U.S. 335, 343, 341, 106 S. Ct. 1092, 89 L. Ed. 2d

271 (1986)). The Court may addsethese issues in any ordec@ding to its sound discretion

and in light of the circumstances of theeas$ hand. Pearson, 555 U.S. at 236, 129 S. Ct. 808.

a. Arrest-related Claims

Plaintiffs contend that Defelants violated Manus’ right toe free from unlawful arrest,
unlawful search and seizure, and unlawful detention and confinement in violation of the Fourth,
Fifth,* and Fourteenth Amendments. Pldfsticlaim that on September 7, 2010, Webster
County Deputies Derek May and Jeremy Kilgolegally entered Manus’ residence without an
arrest warrant or consent. Deputy May andpidg Kilgore claim theywere instructed by

Webster County Sheriff Phillip Smith to takéanus into custody because his bond for pending

* In response to Municipal Defendants’ motion for swtaryrjudgment, Plaintiffs awcede their Fifth Amendment
claims must fail because there is avidence any of the Defendants were federal actors. As such, summary
judgment is appropriate as taitiffs’ Fifth Amendment claims.
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criminal charges had been revoked. Plaintifs the other hand, claim Mas had been given a
new bond on other pending criminal chargesl @ontend “no validorder revoking Manus’
[prior] bond was ever filed or created.”
I Unlawful Arrest
“When an individual asserts a claim for wgbnl arrest, qualified immunity will shield
the defendant officers from suit ifraasonable officer could have bekel[the arrest at issue] to
be lawful, in light of clearly establishedwaand the information the [arresting] officers

possessed.” Mendenhall, 213 F&d230 (quoting Hunter v. Brpg 502 U.S. 224, 227, 112 S.

Ct. 534, 116 L. Ed. 2d 589 (1991) (further citation omitted)).

The record shows that Manus was arrestectharges of assaulting a law enforcement
officer in June 2010 and was released on bond. Then, in July 2010, Manus was arrested again on
charges of domestic violence and issuedwa bend. Manus entered a court ordered drug and
alcohol treatment program on or around Audgyys2010 and was released on September 4, 2010.
Defendants contend that Manus’ bond from the R0 incident was revoked as a result of the
July 2010 charges and that Mansisould have been transfatrelirectly from the drug and
alcohol treatment facility to the Webster Coujail. Instead, Manus returned to his mother’'s
home.

Deputy Kilgore testified in Isi deposition that on September 7, 2010 Sheriff Smith told
him that Manus’ bond had been revoked andgio pick him up.” Deputy Kilgore claimed that
he called Deputy May to assisim and that, prior to going tManus’ residence, Deputy May
called Justice Court Judge Reloa Ellison to confirm thatlanus’ bond had been revoked.
Deputy May corroborated this account in his own deposition testimony, stating that he called

Judge Ellison when he learne@tiManus had been released fritra drug and alcohol treatment



facility. According to Deputy May, Judgelisbn confirmed that Manus’ bond was revoked and
told him that “if [Manus] was out of rehab, he needed to be picked up and back in jail.”
Likewise, Judge Ellison testifieid her deposition that Deputy Maalled her andhat she told
him to pick Manus up because his bond had been revoked.

It is undisputed that Deputy May and Degpiilgore had no paperwork with them when
they arrived at Manus’ reside®. Judge Ellison testified ler deposition that on July 27, 2010,
as a result of Manus being charged with domestic violence, she held a bond revocation hearing in
the county jail. Judge Ellison testifiedathshe set Manus’ bond at $10,000 on the domestic
violence charge and at the same time revdksdond from the prior pending charges. Judge
Ellison explained that if a person is:

there on a second felony charge, youttedim that, look, yoare out on bond on a

felony charge and here you've done — yautommitted another felony. And the

procedure is that we revoke the bond am first charge. And you have to sit in

jail until you go to court on that firgharge, and then you can bond out on this.
There is no evidence in the record thadghi Ellison ever entered a revocation order.
Defendants offer a document titled, “Motion féppointment of Attorey” that contains a
handwritten note stating, “H&sprevious felony charges which have not gone to court ($13,000
Bond) > Revoked due to new felony charge.” Judge Ellison testified in her deposition that the

note was written in her handwng on July 27, 2010 and thatesHid not have to enter a bond

revocation order for a bond to be revoRedludge Ellison also téfied that because Manus’

® Under Mississippi law:

If a person charged with committing any offense that is punishable by . . . imprisdiomene

(1) year or more in the penitentiary or any otstate correctional facility is granted bail and . . . if

the court, upon hearing, finds probable cause that the person has committed a felony while on bail,
then the court shall revoke bail and shall order that the person be detained, without further bail,
pending trial of the charge for which bail was revoked. For the purposes of this subsection (2)
only, the term “felony” meas any offense punishable by death, life imprisonment or
imprisonment for more than five (5) years under the laws of the jurisdiction in which the crime is
committed.



bond had been revoked, she did not have to issaerast warrant in order for law enforcement
officers to bring him into custody on September 7, 2010.

Sheriff Smith testified in his depositioihat he instructed Deputy May and Deputy
Kilgore to arrest Manus basea his belief that Judge Ellison had revoked Manus’ bond. Thus,
the record indicates &h Deputy Kilgore and Deputy May wettt Manus’ residence based upon
information from Sheriff Smith and Judge Bbn that Manus’ bond hdzken revoked. Whether
Judge Ellison’s revocation of Mas’ bond was valid or not, PHiffs offer no evidence that
Sheriff Smith, Deputy Kilgore, or Deputy Malgad any reason to believe that it wasn't.
Plaintiffs have failed to demonate a genuine issue of material fact as to whether Sheriff Smith,
Deputy May, and Deputy Kilgore acted objectiveinreasonably in relying on Judge Ellison’s
statements that Manus’ bond had been revokedrabélieving that theyherefore had probable
cause to bring him into custody. Accordwygbheriff Smith, Deputy May, and Deputy Kilgore
are entitled to qualified immuty, and summary judgment is praopeith regard to Plaintiffs’
claims of unlawful arrest.

Additionally, Plaintiffs acknowledge thahertly after Deputy Mg and Deputy Kilgore
arrived at Manus’ residence, Deputy May issaedall for assistance because Deputy Kilgore
thought Manus had a knife. Defendants eadt Sheriff Smith, Eupora Police Chief Gregg
Hunter, Eupora Officer Keith Crenshaw, Mathis Police Chief Roger Miller, and Mathiston
Officer Shane Box arrived at Manus’ residemgaesponse to Deputy May’s call for backup.
Plaintiffs, however, argue that the true reaslomse Defendants arrived at the scene was to

further a conspiracy to vioktManus’ constitiional rights.

Miss. Const. art. Ill, § 29.



In support of this allegationPlaintiffs cite the deposdn testimony of Dr. Jewel
Huffman, the emergency room physician who tredeguty Kilgore for a cut to the head that
he sustained during Manus’ arrest. Dr. Huffmstified that after Manus’ arrest, in the
presence of Chief Hunter, EupoOfficer Mitch Jackson, Chidliller, and Officer Box, Deputy
Kilgore said, “Yeah, we tried to break his*King neck,” referring to Manus. Dr. Huffman
further testified that in response to this etaént “[tlhey all chuckled and laughed and kind of
agreed. You know, nobody said anything, you know . . . ."

This testimony, however, does not have angring as to whether Sheriff Smith, Chief
Hunter, Officer Crenshaw, Chief Miller, and Qi#&ir Box had reason to believe the arrest in
progress was unlawful. The alleged statem&nDeputy Kilgore does not serve to rebut
Defendants’ contention that these Defendaetgponded to Deputy May’s call for backup to
assist with the arrest of a person who had a knife and was resisting arrest. See Deville v.
Marcantel, 567 F.3d 156, 166 (5th Cir. 2009) (“[\Mjé a police officer makes an arrest on the
basis of oral statements by fellow officers, diicer will be entitled to qualified immunity from
liability in a civil rights suit for unlawful arregirovided it was objectively reasonable for him to
believe, on the basis of the statements, thabale cause for the arrest existed.”) (quoting

Rogers v. Powell, 120 F.3d 446, 455 (3d Cir.199B)aintiffs fail to raise a genuine issue of

material fact as to whether these Defendaslied upon Deputy May’s statements and whether
doing so was objectively unreasonable. Accorgintiiese Defendants aeatitled to qualified
immunity and summary judgment is warranted aBleontiffs’ claims against them for unlawful

arrest®

® Plaintiffs generally allege that Defendants are liableemh cause of action statedtlreir Amended Complaint.

With regard to the remaining Individual Defendants, itnslisputed that Webster County Jailers Shay Holmes and
Toby Britt and Eupora Officer Mitch Jackson were not preatthe scene and did not participate in the arrest of
Manus. Thus, they are entitled to summary judgment as to Plaintiffs’ arrest-related claims. With regard to Webster
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Ii. Unlawful Search and Seizure

Plaintiffs additionally contend that DepuKilgore and Deputy May forcibly entered
Manus’ residence on September 7, 2010 without a waaoaconsent. Loidanus testified in
her deposition that she did not give DeputyyMand Deputy Kilgore permission to enter her
home and that “Kilgore stuck his foot inside [ha@ojr as [she] went to shut it and forced himself
in.” Deputy Kilgore’s deposition testimony confied this as he testified that “when [Lois
Manus] went in she tried to close the door. | kept the door opened. | did not want to — you
know, her to lock us outside. . . . | proppeeé thoor open with my foot.” Deputy May also
testified in his depositn that Lois Manus did not givedim permission to enter the home and
that he also placed his foot in the door.

The Fifth Circuit has specifically held thatven if . . . officers hgve] probable cause to
search [a] home, they ha[ve] to have exigent circumstances to enter without a warrant.” United

States v. Aquirre, 664 F.3d 606, 610 (5th Cir. 2011Before agents of the government may

invade the sanctity of the hanthe burden is on the government to demonstrate exigent
circumstances that overcome firesumption of unreasonableness thttaches to all warrantless

home entries.” Welsh v. Wisconsin, 466S. 740, 750, 104 S. Ct. 2091, 80 L. Ed. 2d 732

(1984). Further, “[wlhen the govament’s interest ionly to arrest for a minor offense, that
presumption of unreasonableness is diffidoltrebut, and the governmieusually should be
allowed to make such arresisly with a warrant issuedpon probable cause by a neutral and
detached magistrate.” Id.

Deputy May claimed that he entered Manusidence in “hot purst)” a circumstance

the Fifth Circuit has “recognized as an exigejustifying a warrantless search.” Payne v. City

County and the municipalities of Eupora and Mathiston, the Court addresses liability for all claims against these
entities in a later section of this opinion. See infra Section 111
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of Olive Branch, 130 F. App’x 656, 662 (5th CRO05) (citing_United States v. Santana, 427

U.S. 38, 42-43, 96 S. Ct. 2406, 49 L. Ed. 2d 300 (1976)). Deputy May testified in his deposition
that Manus was outside when &ed Deputy Kilgore arrived and that “Manus proceeded into the
house and closed the door behind him befoceuld even exit my patrol car.” Deputy May
testified that he and Deputy Kilgore enteMdnus’ residence because “[Manus] was going into
his house. We were going in to retrieve him.” Manus and Lois Manus, on the other hand,
testified that Manus was inside the residemt®n Deputy Kilgore and Deputy May arrived.
Additionally, Deputy Kilgore tesfied that he and Deputy Mastood outside Manus’ residence

and talked with Lois Manus “for about 15 miast before they entered the home. Deputy
Kilgore testified that Lois Manus went intoethresidence claiming to go get Manus but that it
sounded like she was talking to someone on the ph@weputy Kilgore testified that he told
May, “We need to go in.” Viewing the evidenae the light most favable to Plaintiffs, a
genuine issue of material fact exists asmuoether Deputy Kilgore and Deputy May violated
Manus’ rights by entering his resitlme without a warrant or consent.

Further, at the time of the incident,etHaw was clearly established that exigent
circumstances must be present in order to executarrantless arrest in the home. See Payton v.
New York, 445 U.S. 573, 590, 100 S. Ct. 1371, 6E&d. 2d 639 (1980). Accordingly, Deputy
Kilgore and Deputy May are not entitled to qualified immunity and summary judgment is not
proper as to Plaintiffs’ claims agairieem for unlawful search and seizure.

However, the Court has determined that no genuine issue of material fact exists as to
whether Sheriff Smith, Chief Hunter, Officer Crenshaand Chief Miller entered Manus’

residence in response to Deputy May’s call &gsistance involving an armed man resisting

" The Court notes that it has determined a genuine issuatefial fact exists as to whether Officer Crenshaw
actually entered the residence.
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arrest. The Fifth Circuit ha®mg recognized that é]xigent circumstances ‘include those in

which officers reasonably fear for their safety.” United States v. Rico, 51 F.3d 495, 501 (5th

Cir. 1995) (quoting United States v. Mendozardtaga, 981 F.2d 192, 196 (5th Cir. 1992), cert.

denied, 510 U.S. 936, 114 S. Ct. 356, 126 L. Ed320@1 (1993)). The Court finds that Deputy
May’s call for assistance created exigent circamses sufficient to justify the entry of Sheriff
Smith, Chief Hunter, and Chief Miller into thesidence without a warrant or consent, and these
Defendants are thus entitled to summary judgnaento Plaintiffs’ claims against them for
unlawful search and seizufte.

b. Excessive Force

Claims of excessive force used by law eoéonent officials “in the course of making an
arrest, investigatory stop, or oth'seizure’ of [a plaintiff's] person . . . are properly analyzed
under the Fourth Amendment's ‘objective maableness’ standardather than under a

substantive due process standard.” @Gnatv. Connor, 490 U.S. 386, 388, 109 S. Ct. 1865, 104

L. Ed. 2d 443 (1989). When @aintiff asserts claims for btunlawful arrest and excessive
force, the Court must “analyze the excessivedaclaim without regardo whether the arrest

itself was justified.” Deville, 567 F.3d at 167 n.7 (quoting Freeman v. Gore, 483 F.3d 404, 417

(5th Cir. 2007)).

“[Tlo state a violation ofthe Fourth Amendment prohibition on excessive force, the
plaintiff must allege: (1) an injury that (2) ré®d directly and only from the use of force that
was excessive to the need, and (3) the uderoé that was objectivglunreasonable.” Bush v.

Strain, 513 F.3d 492, 500-01 (5thr008) (citing Flores v. City of Palacios, 381 F.3d 391, 396

(5th Cir. 2004)). “The objective reasonablssef the force . . . depends on the facts and

8 Additionally, it is undisputed that Officer Box nevetened the residence. Therefore, summary judgment is
merited as to Plaintiffs’ claims againstrhfor unreasonable search and seizure.
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circumstances of the particularsea such that the need for derdetermines how much force is
constitutionally permissible.1d. (citing lkerd v. Blair, 101F.3d 430, 434 (5th Cir. 1996)).
“Specifically, the court should consider ‘the setyenf the crime at issue, whether the suspect
poses an immediate threat to the safety ef dfficers or others, andhether he is actively
resisting arrest or attgpting to evade arrest by flight.ld. (quoting Graham, 490 U.S. at 396,

109 S. Ct. 1865). Importantly, afficer's subjective itent is irrelevant. Graham, 490 U.S. at

397, 109 S. Ct. 1865 (“An officer’s evil intentiomsll not make a Fourth Amendment violation
out of an objectively reasonablese of force; nor will an officer's good intentions make an
objectively unreasonable usefofce constitutional.”).

Plaintiffs argue that Defendants usedcessive force in arsting Manus. In his
deposition, Manus testified that he had jteten a shower and was in his bedroom getting
dressed when his mother knocked on the door tald him law enforcement was there and
wanted to speak with him. Manus testified thatdid not immediately &the room because he
was putting on his clothes but that he did voluntarily exit his bedroom after Deputy Kilgore
threatened to break down the door. Manus futtdsified that he was willing to go with Deputy
Kilgore until he spun him around and threw hup against a door facing. At that point,
according to Manus, he “kind of got away fromejiuty Kilgore] a little bit,” and then Deputy
Kilgore tased him. Manus testified that he retreated into his bedroom and that Deputy Kilgore
and Deputy May called for backup besauhey thought he had a knife.

According to Manus, Sheriff Smith arrived and broke down the door to Manus’ bedroom,
and then, when Manus stood up, Deputy Kilgoradeaffed Manus’ hands behind his back.

Manus testified that after he was handcuffed, $h@nnith hit him in the hck of the neck with a

14



bat and then again as he was falling to the gréumdanus also claims that Mathiston Police
Chief Roger Miller had arrived and sprayed hinthe face with mace as he was falling, that
Deputy May tased him on the knee with a harsgtavhile he was handifed, and that Sheriff
Smith dropped down onto Manus’ neck with hig&mwith a large amount of force while Manus
was lying handcuffed on the ground. Manus testified that he diesist the officers.

With regard to Deputy Kilgore, Manusstdied that he tasedim before Manus was
handcuffed and after he “got away” from Deputifgore. Manus alsdestified that Deputy
Kilgore thought he had a knife, though Manuaimled the object was actually a cellphone.
Thus, according to Manus’ own testimony, aé ttime Deputy Kilgoretased him, he was
resisting arrest and Deputy Kilgore thought heeggos serious threat. Plaintiffs have not
demonstrated a genuine issue otenal fact as to whether Depgukilgore’s use of his taser was
“clearly excessive to the needkerd, 101 F.3d at 433-34. Furtheken if Deputy Kilgore’s use
of the taser did constitute excessive force, lentgled to qualified immunity because his actions
were not objectively unreasonable under clearlybdisteed law at the timef the incident. See

Buchanan v. Gulfport Police Dep’t, 2002L 1906523, at *9-10 (S.D. Miss. May 25, 2012)

(“where the suspect is resigi arrest or disobeying the affirs’ orders, tasing may not be
considered excessive force”) (collectinges)s aff'd, 530 F. App’x 307 (5th Cir. 2013).

As to Deputy May, Manus testified that n@s not resisting the officers and had his
hands handcuffed behind his back when Deputy Biegployed a hand taser on his knee. Five
years before this incident, the Fifth Circuit htidt a law enforcement officer was not entitled to
gualified immunity where the officer tased someone who was not resisting arrest, was

committing only a minor crime, and posed no threat to the officer or others. Autin v. City of

® Sheriff Smith disputes this allegation but admits in his deposition testimony that he did havéth b when
he arrived at Manus’ residence.
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Baytown, 174 F. App’x 183, 186 (5th Cir. 2005). eThifth Circuit held tht the three factors
outlined in_Graham were clearly established ghelh a reasonable officer would be charged with
the knowledge that they “tend itadicate whether the use of foriseappropriate.” I1d. Likewise,

a reasonable officer in 2010 would have known thatGraham factors weighed against the use
of a taser on a handcuffed suspect who posee tigk to officers orthers and who was not
resisting arrest. Accordingly, the Court finds tR&intiffs have demonstrated a genuine issue of
material fact with regard to whether Depudlay violated Manus’ clady established rights
through the use of excessive force. Therefdeputy May is not entitletb qualified immunity,
and summary judgment is not proper.

Similarly, genuine issues of material fgoevent the granting of summary judgment in
favor of Sheriff Smith. Manus testified in his deposition that Sheriff Smith hit him in the back of
the neck with a bat twice, that Sheriff Smith landed with force on his neck with his knee, and that
he was handcuffed and compliant at all timégain, the Court finds @t no reasonable officer
could have believed that hitting an arrestee whumaisdcuffed and not resisting arrest with a bat
or slamming a knee down onto thatestee’s neck constitutedasenable force in light of the
Graham factors. Thus, Sheriff Smith is not #edi to qualified immunity from Plaintiffs’ claims
of excessive force, and summaudgment is not appropriat®.

I Fourteenth Amendment - Pretrial Detainee

In addition to their claims of excessiverde in violation of the Fourth Amendment,
Plaintiffs argue that Defendardse also liable for the use of@ssive force against Manus while
he was a pretrial detainee inolation of the Fourteenth Amdment. Manus testified that

Deputy May transported him to the Webs@ounty jail and accompanied Webster County

10 Additionally, Municipal Defendants concede that there “is a question of fact regarding whether Chief Roger
Miller . . . can be held liable for excessivedempursuant to the Fourth Amendment . . .."
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Dispatcher/Deputy Toby Britt and Eupora Officertéhi Jackson as they walked Manus to his
cell. Plaintiffs allege that Officer Jacksonllpd Manus from the patrol car and dropped him on
the ground, that Officer Jackson slammed Manustimccell bars as he escorted him to his cell,
and that Officer Jackson intentionally trippetinus causing him to fall face forward onto the
floor when Manus was placed in the cell. uicipal Defendants concede that there is a
“question of fact regarding whegr . . . [Officer Mitch Jackson liable for excessive force
pursuant to the Fourth Amendment.” Howeveeyticontend that Manus was an arrestee at the
time of any alleged use of excessive fomgainst him because “[a]ll of the Municipal
Defendants’ alleged wrongful conduct occurtesfiore [Manus] was placed in his cell at the
Sheriff's Department.” (emphasis in originalMunicipal Defendants gue that Plaintiffs’
Fourteenth Amendment claims must therefore be dismissed.

The Fifth Circuit has held that, unlike anrestee, “[a] pretriadetainee receives the

protection of the Due Process Clause offbarteenth Amendment.” Bros. v. Klevenhagen, 28

F.3d 452, 455-56 (5th Cir. 1994) (citing Valeme. Wiggins, 981 F.2d 1440, 1443-45 (5th Cir.

1993), cert. denied, 509 U.S. 905, 113 S. Ct. 2998,L. Ed. 2d 691 (1993)). However, “the
point at which an arrest endsid pretrial detainmertiegins is not alwgs clear.”_Gutierrez v.

City of San Antonio, 139 F.3d 441, 452 (5th Cir. 1998) (citation omitted).

While the Fifth Circuit has held that “seiras of the person do not end at the initial

moment of seizure,” United States v. McR#@62 F.3d 806, 833 (5th Cir. 2012), cert. denied,

133 S. Ct. 2037, 185 L. Ed. 2d 887 (2013) (citing Graham, 490 U.S. at 394-96, 109 S. Ct. 1865),
“[h]Jow long the seizure of the person goes on is not defined with mrcision in [the Fifth]
[Clircuit, and it is a questiothat divides other circuits.Id. (citing Bros., 28 F.3d at 455-57;

Valencia, 981 F.2d at 1443-44). Still, the FiftlmaQit has held that the Fourth Amendment does
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not provide “an appropriate cortstional basis for protecting agat deliberate official uses of
force occurring . . after the incidents of arrest are completaefter the plaintiff has been
released from the arresting officer's custody, afidr the plaintiff has been in detention
awaiting trial for a significant period of tinfeValencia, 981 F.2d at 1443-44 (emphasis in
original).

In the case at bar, Manus had not been “tertteon awaiting trial for a significant period
of time” when Officer Jackson’s alleged actidnsk place. Id. Neither had he been “released
from the arresting officer's cusdly.” Id. Thus, Plaintiffs’ clans against Jackson are properly
analyzed under the Fourth Amendment, and sumualgment is merited as to their excessive
force claims against him in violation of the Fmenth Amendment. Whereas Plaintiffs concede
there is no evidence to supporeithFourteenth Amendment excassforce claims against Chief
Hunter and Officer Crenshaw, summaudgment is also appropriaés to those claims. Further,
Plaintiffs fail to allege any use of force byhet Defendants that mightolate the Fourteenth
Amendment, and thus, the Court finds summarygment warranted as to all of Plaintiffs’
Fourteenth Amendment excessive force claims.

ii. Bystander Liability
It is undisputed that Webster County Jalléspatcher Shay Holmes was not present at

the scene when Manus was arrested, and Pfairfitave not alleged that Holmes used or

! Plaintiffs also admit in response to Municipal Defendants’ motion for summary judgment that their claims of
violations of the Eighth Amendment “may not apply.”aiRtiffs acknowledge that ¢hEighth Amendment applies

only to convicted prisoners rather than pretrial detaibe¢<laim that Defendantontend Manus was a convicted
prisoner who was not free to leave the Webster CountySaé. Hare v. City of Corinth, Miss., 74 F.3d 633, 639
(5th Cir. 1996) (“The constitutional rights of a convicted state prisoner spring from the Eighth Amendment's
prohibition on cruel and unusual punishment, and, with a relatively limited reach, from subsiaetiprocess. The
constitutional rights of a pretrial detainee, on the otteard, flow from both the poedural and substantive due
process guarantees of the Fourteenth Amendment.”) (citations omitted). Plaintiffs cite no evidence that Manus had
been convicted of any crime in Septeam 2010. Rather, the record shotliat Manus was a pretrial detainee
awaiting trial on numerous pending charges. Accordingly, summary judgment is approptiategeaird to
Plaintiffs’ Eighth Amendment claims.
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witnessed excessive force agaimdanus at any time. Therefgr she cannot be liable for
Plaintiffs’ claims of excessive force, and summynaudgment as to those claims is appropriate
with regard to Holmes. However, Plaintifentend Eupora Police @&h Gregg Hunter, Eupora
Officer Keith Crenshaw, and Ma#iton Officer Shane Box are liabfor witnessing the use of
excessive force by the other officers and failing to prevent or stop ighhtbey are not alleged
to have used force against Manus themselves.

The Fifth Circuit has held that “an officamo is present at the scene and does not take

reasonable measures to protect a suspect frmther officer's use of excessive force may be

liable under section 1983.” Hale v. Townley, 483d914, 919 (5th Cir. 1995) (citation omitted).
Further, “[t]he fact that [offiers] [a]re from different law déorcement agencies does not as a
matter of law relieve [them] frorhability for a failure to intevene.” 1d. “[L]iability under §
1983 can attach when the bystanolificer ‘had a reasonable oppanity to realze the excessive

nature of the force and to intervene topsit.” Deshotels v. Marshall, 454 F. App’'x 262, 268

(5th Cir. 2011) (citing Hale, 45 F.3d at 919).

Municipal Defendants concede a genuine issuwaitrial fact exists as to whether Chief
Miller witnessed Sheriff Smith hit Manus with a lzatch that he might bdeable as a bystander.
However, it is undisputed that Officer Box never entered Manus’ residence and did not witness
the alleged use of excessive force by the otffaress. Thus, he cannbk liable under a theory
of bystander liability, and summajydgment as to Plaintiffs’ excsige force claims against him

is appropriate. See Whitley v. Hanna, 726 F.3d,848 (5th Cir. 2013) (officers who were not

in the presence of officer alleged to have used excessive force were “not bystanders for purposes

of a bystander liability claim.”).
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With regard to Chief Hunter and Officer&rshaw, Manus testified in his deposition that
they were both in his bedroom but he only saw them as he was being escorted out and that he did
not know if they were there thetee time or when they arrived. However, Lois Manus testified
that Chief Hunter and Officer Crenshaw stoocedher side of Manus’ bedroom door during the
alleged use of excessive force against Manug t&stified that when Chief Hunter and Officer
Crenshaw arrived, Manus was on the floor with “Kilgore on top of him, May holding a taser to
his knee, Roger Miller macing him, Phillip Smitlasstling over the top of him . .. .” She further
testified that Manus was not resisting thigcers while these events were taking place.

Whereas the Court has determined that a igenissue of material fact exists as to
whether Deputy May used excessive force rgfaManus and Municipal Defendants concede
that a genuine issue of material fact exists wetlard to Chief Miller’s alleged use of excessive
force, the Court finds that Plaifis have likewise raised a genuimsue of material fact as to
whether Chief Hunter and Officer Crenshaw wgsed the use of excessive force against Manus
and failed to take reasonable steps to protect him. Further, as it is undisputed that Sheriff Smith,
Chief Miller, Deputy Mgy, and Deputy Kilgore were in theedroom at all times during the
altercation, genuine issues of material fact also exist with regard to whether each of these officers
likewise witnessed the use of excessiveddoy others and failed to protect Manus.

Hale was decided in 1995, fifteen years ptio the incident at issue. 45 F.3d 914.
Therefore, the duty of an officer to take r@a&ble measures to protect a suspect from another
officer's use of excessive force in his presence waarly established #te time of the incident
such that a failure to do so would have been objectively unreasonable. See id. at 919.

Accordingly, Chief Hunter, Officer CrenshaBheriff Smith, DeputyMay, Chief Miller, and
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Deputy Kilgore are not entitled to qualified immty, and summary judgmeis improper as to
Plaintiffs’ claims against them for excessfeece based upon a theory of bystander liability.

Further, in light of Manus’ testimony th#febster County Dispatcher/Deputy Toby Britt
and Deputy May were present when Officer Jackson allegedly used excessive force against him,
these Defendants may be liable for failing to &akasonable measures to protect” Manus. Id.
Whereas the Court has determined that sudnta was clearly established at the time of the
incident at issue, Britt and Deputy May avet entitled to qualifie¢ immunity, and summary
judgment is improper as to Plaintiffs’ excesdiwece claims against thebased upon a theory of
bystander liability.

C. Denial of Medical Treatment

The Court has determined that a genuineeisstimaterial fact exists as to whether
Sheriff Smith hit Manus in the neck with ade®#all bat and/or landed his knee on Manus’ neck

with force._See supra Section Ii(b). Additioyalthe Court has determined that genuine issues

of material fact exist as to whether Depiy, Deputy Kilgore, ChieMiller, Chief Hunter,
and Officer Crenshaw witnessed the allegedaisexcessive force against Manus, including the

use of a bat by Sheriff Smith. See supra Section(iilb Plaintiffs claim that Manus requested

medical treatment from each of these Defendantse scene of his arrest on September 7, 2010
and that each Defendant denikis request. Plaintiffs arguthat, given these Defendants’
participation in and/or knowledgef the excessive force used against Manus during his arrest,
their refusal to provide him medical astsince amounts to deliberate indifference.

Additionally, Plaintiffs claim that during Mas’ detention at the Webster County jail,
from September 7, 2010 to September 14, 2010, Mdmeadth rapidly detedrated to the point

that when he was finally transported to the hospital he was unconscious and had lost the use of
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his arms and legs. Plaintiffs claim Manuguested medical assistance from Sheriff Smith,
Officer Jackson, Deputy May, Webster County Jail8hay Holmes and Toby Britt, and other
Webster County employees not named as parfgndants in this action. Plaintiffs claim
Defendants ignored his requedespite his obvious need for immediate medical attention.

Plaintiffs contend that Defendants deniednds medical treatment both at the scene of
his arrest and while he was in custody at the \téeliSounty jail. The Fifth Circuit has held that
denial of medical care claintsy arrestees are analyzed under the same standards as claims by

pretrial detainees. Nerren v. Livingston Police Dep't, 86 F.3d 469, 472-73 (5th Cir. 1996) (“We

discern no reason to carve out a separate stamolaedrestees, a subset of pretrial detainees.
After the initial incidents of a seizure have clmged and an individuak being detained by
police officials but has yet to be booked, an stge's right to medicaktantion, like that of a

pretrial detainee, derives frothe Fourteenth Amendment.(giting Bell v. Wolfish, 441 U.S.

520, 523, 99 S. Ct. 1861, 60 L. Ed. 2d 447 (1979)).
Further, the Fifth Circuit has held that “[t]lmpropriate standard to apply in analyzing
constitutional challenges by pretrial detaindepends on whether the alleged unconstitutional

conduct is a ‘condition of confinement’ or ‘episodic act or omission.” Gibbs v. Grimmette, 254

F.3d 545, 549 n.2 (5th Cir. 2001) (citation omitted). “When the alleged unconstitutional conduct
involves an episodic act or omission, the questis whether the statefficial acted with
deliberate indifference to the inmate’s constinél rights, regardless of whether the individual

is a pretrial detainee or state inmate.” |d548 (citing_Hare, 74 F.3d at 645) (further citation
omitted)). In other words, “[w]hen the alleged constitutional violation is a particular act or
omission by an individual that points to a dative policy or custonof the municipality,

[courts] apply the deliberate indifference standald. at 549 n.2 (citation omitted); see also
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Brown v. Bolin, 500 F. App’x 309, 312-13 (5th C#012), cert. denied, --- U.S. ---, 133 S. Ct.

2833, 186 L. Ed. 2d 885 (2013) (“Inebe cases . . . thetdmee complains fitsof a particular

act of, or omission by, the actor and then pointsvdéyiely to a policy, cusim, or rule (or lack

thereof) of the municipality that permitted ousad the act or omissiof(quotation omitted)).
“Deliberate indifference is ‘atringent standard of fault,qeiring proof that a municipal

actor disregarded a known or obvious consecei@tf his action.” Brown v. Callahan, 623 F.3d

249, 255 (5th Cir. 2010) (quoting Bd. of Cnty.r@m'rs of Bryan Cntyv. Brown, 520 U.S. 397,

410, 117 S. Ct. 1382, 137 L. Ed. 2d 626 (1997)). pfave deliberate infference, a pretrial
detainee must show that the state official kn@wand disregarded an excessive risk to the

inmate’s health or safety.” Gibbs, 254 F.3d at 548-49 n.5 (c8tegvart v. Murphy, 174 F.3d

530, 534 (5th Cir.1999)). “Deliberate indifference is more than mere negligence in failing to

supply medical treatment.” Id. (citing Stewd74 F.3d at 534; Williams v. Treen, 671 F.2d 892,

901 (5th Cir. 1982)). “Disagreement with meali treatment alone cannot support a claim under

§ 1983.” 1d. (citing Norton v. Dimazana, 122 F.3d 286, 292 (5th Cir. 1997)).

I Arrest

Manus’ own deposition testimony, as well the testimony of Lois Manus, contains
contradictory claims as to from whom Manus requested medical care while at his residence.
Additionally, despite Plaintiffs’ ggument that Manus was unablenalk to Depuy May'’s patrol
car following the altercation oBeptember 7, 2010, Manus himseltifeed that he walked out of
the residence, and it is ungiged that Manus was consciouslaspeaking when he was placed
in the patrol car. With regard @fficer Box, Plaintiffs fail to dege that he had any involvement
with Manus’ medical treatmenttaf he was in custody at the Webster County jail. Thus, the

Court finds that even if Manus requested medaak from Officer Bx at the scene of the
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arrest, Plaintiffs have failed t@ise a genuine issue of matefiatt as to whether Officer Box
“knew of and disregarded an esseve risk” to Manus’ health arghfety. Id. Therefore, Officer
Box is entitled to qualified immunity as to Ri&ffs’ claims for denial of medical care, and
summary judgment is merited.

Similarly, with regard to Webster County Dapher/Deputy Toby Britt, Plaintiffs have
offered no evidence that he chany knowledge of the alleged iacis of the officers inside
Manus’ bedroom. Though Manus testified thaittBrnd Officer Jackson “dragged” him out of
Deputy May’s patrol car, Manus also testified that, “Toby Britt never bothered me.” Manus’
deposition testimony indicates that Deputy Bwis present when Officer Jackson allegedly
slammed Manus into the cell bars. Further, Maessfied that he was bleeding from the back
of his head and that he asked to go to the emergency room because his neck was hurting.
Nevertheless, though Britt may be liable for falito protect Manus from Officer Jackson’s
alleged use of excessive for¢be Court finds his failke to provide medidacare to Manus did
not amount to deliberate indifference as thé@&wce does not show that Britt knew of an
excessive risk to Manus’ health and safety. |Accordingly, Britt isentitled to qualified
immunity, and summary judgmentappropriate with regard to Pidiffs’ claims against him for
denial of medical care.

As to Sheriff Smith, Deputy Kilgore, ety May, Chief Miller Chief Hunter, and
Officer Crenshaw, the Court has determined that genissues of material fact exist with regard
to whether Sheriff Smith hit Manus twice in the neck with a bat and whether each of these
Defendants witnessed Sheriff Smith’s alleged conduct. Accordingly, the Court finds that
genuine issues of material fact also exast to whether these Defendants had “subjective

knowledge of a substantial risk serious medical harm” and veedeliberately indifferent in
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disregarding that risk. Nerren, 86 F.3d at 478n@ Hare, 74 F.3d at 650). Additionally, the
Court finds that the right of arrests, as a subset of pretrial detainees, “not to have their serious
medical needs met with deliberate indiffereneeds clearly establishedt the time of the

incident. Thompson v. Upshur Cnty., TX, 243d& 447, 457 (5th Cir. 2001). Therefore, the

Court finds these Defendants are not entitledjualified immunity with respect to Plaintiffs’
claims against them for denial of medical treent, and summary judgment is not warranted.
ii. Pretrial Detainment
1 September 8, 2010

Manus testified in his deposition that whea woke on the morning of September 8,
2010, his “legs were getting numb.” Webster Cgubispatcher Amy Hart testified in her
deposition that early that morning Manus red¢eggshat he be taken to the emergency room
because his neck and shoulder hurt and he veaslinlg. She testified that she notified Webster
County Jail Adminigtator Devin Mixort? who refused to autha& Manus’ transport to the
hospital. Hart testified that shalso notified Webster County &iDispatcher Shay Holmes that
Manus had requested to go to the emergeoosn but that Mixon had not authorized it.

Manus testified that he used a pay phone outsides cell to call his aunt and mother.
Manus claims that he told his mother he neamtedmbulance but that Defendants were refusing
to take him. Lois Manus testified in her dejioa that she was in Tupelo, Mississippi at the
time and called 911 from her cellphone. Manuwdified that when th paramedics arrived,
Holmes and Sheriff Smith walkewith them to Manus’ cell. Manus testified that he had to hold
onto the cell door in order to walk to another ¢etlthe paramedics to examine him but that the

paramedics “checked him out” and told him there was nothing wrong with his legs.

12 The Court notes that Devin Mixon is not named as a Defendant in this action.
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Paramedic Corrie Bennett testified in her dépms that Manus had @osed laceration to
the head, and that he told hee was hurting all oveand that he had been involved in an
altercation with law enforcement the day before where he had been tased multiple times.
However, she also testified that he was ablstamd without assistance, had normal vital signs,
and did not have any obvious ings based on her physicalsassment that would require
immediate transport to a hospital. Bennett testithat she explainelder findings to Sheriff
Smith and that she told him it was up to himetiter Manus was transped to the hospital.
Manus and Bennett both testified that Sheriff Smitfused to transport Manus to the hospital.
Bennett also testified that she advised Sherifftisthat he could give Manus over-the-counter
medication for pain and that Manus’ condition worsened, Sheriff Smith might need to either
recall the paramedics or transport Manus to the hospital. Manus testified that Sheriff Smith gave
him Ibuprofen and water.

2. September 9-10, 2010

Manus testified that sometime during the nighSeptember 8, he gan losing feeling in
his arms and couldn’t stand but that he went dackleep. Shay Holmes testified that on the
morning of September 9 Manus asked to godocior because his head was hurting and that she
notified Webster County Jail Administrator Devivlixon. She also tesied that she gave
Manus Ibuprofen on that day.

Manus testified that when he woke up ®eptember 9, 2010, he asked for a shower but
was still unable to stand. Manus testified that Webster County Dispatcher Amanda Vance and
Webster County trustee Eddie Joe Wofford had &g dhim to the showertake off his clothes,
and physically help him take a@ver. Manus testified that mequested medical attention from

Vance and Wofford but that heddnot receive any response to reguest. Manus testified that
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Wofford had to drag him back tois cell because htill could not walk and that Vance and
Wofford dressed him. Manus té&d that the last thing heecalled was requesting medical
assistance from Vance aWdbfford in his cell.

Vance testified in her deposition that shel Im@ recollection of ssisting Manus with a
bath on September 9 but that she did so onefdpr 10. She testified that on September 10,
Wofford notified her that Manus was weak andttManus told her he needed his potassium
medication. Vance testified that she contacted Manus’ aunt who brought his medication to the
jail. Manus testified in his deposition that he took potassium daily and that when he didn’t take
it, he would experience the sar@eling of humbness or heavinaashis legs and arms that he
felt on September 8-10, 2010. Manus also testifiad he did not takany potassium until his
aunt brought it to him at the jail. VancettBsd that she notified Devin Mixon and Webster
County Dispatcher/Deputy Toby Britt that Manussweeak and needed to be observed. Vance
further testified that she did not contact Sheriff Smith.

Additionally, Justice Court Juddeebecca Ellison testified in her deposition that at some
point she went to the Webster County jail whehe conducted initial appearance proceedings
for Manus on new charges stemming from the incident at Manus’ residence on September 7,
2010® Judge Ellison testified thahe conducted the proceedingsile Manus was lying in his
cell because she was told that he “didn’t feel godghie testified that shasked Manus if he was
okay and that he told her, “Well, my legs arayliimg a little bit.” Judge Ellison testified that she
told Devon Mixon and Amanda Vance that they stidake Manus to the doctor but that she did

not know whether they were going to take him.

13 Defendants offer into the summary judgment record a Certificate of Initial Appearance dated September 10, 2010
and signed by Judge Ellison.
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3. September 11-12, 2010

Manus testified that he didn’t remember dmyg from the time he returned to his cell
from taking a shower until September 14, 201@wihe testified thaEddie Joe Wofford told
him “they were going to send [hirsomewhere to get [him] somelpg Toby Britt testified in
his deposition that he worked from might on September 10, 2010 until noon on September 11,
2010 and that Manus appeared e sleeping when he checked on him. Webster County
Dispatcher Becky Pate testifien her deposition that she vked from noon until midnight on
September 11, 2010 and that she gave Manus\&ilcation, saw him sit up on the side of the
bed, and heard him talk to other inmates. Shihdu testified that sheorked again from noon
until midnight on September 12, 2010 and that shelsawsit up in the bed on that day as well.
Devin Mixon also testified that he checked Manus at midnight on September 11, 2010 and
that he appeared to be sleeping.

4. September 13, 2010

Shay Holmes testified in her deposition tN&nus did not answer her when she spoke to
him on September 13, 2010. She testified that helayang in his bunk unde blanket and that
he looked at her and followed her with his eyes but did not verbally respond. Holmes testified
that she called Devin Mixon and requested thatdme to the jail because she “thought that
something was wrong” based on her prior experiemtgsManus. Holmes testified that Mixon
told her to call Sheriff Smith. She testifiecatlshe called Sheriff Smith repeatedly but was
unable to reach him and did notmember if Sheriff Smith came to the jail that day. Sheriff
Smith testified in his deposditn that he didn’trecall anyone contéiog him about Manus’

condition until the next day, September 14, 2010.
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Holmes also testified that she observed Manus talking “gibberish” and that his chest was
a “yellow-greenish” coln She testified that she callé¢ebster County Deputy Andy McCant to
come and check on Manus. Holmes testified &fir observing Manus, McCant tried to reach
Sheriff Smith by phone but was also unable to rdach Holmes testified that before she left
the jail, she notified Becky Patéhe next Webster County Dispher on duty of her concerns
regarding Manus and that McCant was looking for Sheriff Smith.

5. September 14, 2010

Holmes testified in her deposition that the next day, September 14, Sheriff Smith told her
that he was going to call Dr. Huffman, who worla&dhe emergency room of North Mississippi
Medical Center — Eupora, to come check on Man8ke testified that when Dr. Huffman had
not arrived some two hours later, she conta8keeriff Smith who came to the jail, checked on
Manus, and told her to call an ambulance, whichdsthe Sheriff Smith testified that a dispatcher
contacted him on September 14, saying that Mavas “talking out of his head” and that he
responded by going to the jail to check on Mantie testified that when he got to the jail
Manus was nonresponsive, and he tnadjailers call the paramedics.

Though the Court has determinedttigenuine issues of materfatt exist as to whether
Sheriff Smith beat Manus with a bat and whethe responded to Manus’ serious medical needs
with deliberate indifference by fiesing medical care at the scewifethe arrest, the Court finds
that Plaintiffs have failed to show Sheriff Bimacted with deliberate indifference when he
refused to transport Manus to the hospdal September 8, 2010. Manus was examined by
paramedics who found no obvious signs of injuryneed for immediate transport to a hospital.

Though the record shows it was ultimately She3ifith who made the decision not to transport

29



Manus for further evaluation or treatment, teeard evidence shows that this decision did not
contradict the opinion or reconandation of the paramedics. Fhet, Sheriff Smith did provide

Manus with some treatment in accordance with the paramedic’s directions. See Paris v. Thomas,

51 F.3d 1045, 1045 (5th Cir. 1995) (“A disagreetmerth the treatment received or even a
complaint of negligence or mabmtice is insufficient to givese to a section 1983 claim.”).
Further, Plaintiffs fail to establish th&heriff Smith had any knowledge of Manus’
condition after September 7, 2010 or in any way gpeted in his treatment or lack thereof until
September 14, 2010. To impose liability, “[Plainfiffisust show that [Sheriff Smith] ‘refused to
treat [Manus], ignored his comjtds, intentionally treated hirmcorrectly, or engaged in any
similar conduct that would clearly evince a wantisregard for any serious medical needs.”

Burton v. Owens, 511 F. App’x 385, 389 (5th @013), cert. denied, 134 S. Ct. 89, 187 L. Ed.

2d 32 (2013) (quoting Johnson v. Treen, 759 F.2d 1236, (BB&ir. 1985)). Plaintiffs fail to

establish any such conduct by Sheriff Smith, andefoeg, the Court findRlaintiffs have failed

to demonstrate a genuine issuarddterial fact as to whether &fiff Smith acted with deliberate
indifference in response to Manserious medical needs while he was detained at the Webster
County jail.

Similarly, Plaintiffs fail to establish a genuine issue of material fact as to whether Shay
Holmes “knew of and disregarded an excessisk to [Manus’] health or safety.” Gibbs, 254
F.3d at 548-49 n.5 (5th Cir. 2001) (citation omittedjather than ignoring Manus’ complaints
and condition, the record evidence shows thdtrde reported each of Manus’ requests to her
for medical care to her supervisor, that she attgred medication to Manus, and that she was
ultimately responsible for the paramedics beindedaio attend to Manus. Even if Holmes was

negligent for not calling the paramedics herda¢r actions do not “éwce a wanton disregard
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for [Manus’] serious medical needs.” Johns@®9 F.2d at 1238. Accordingly, Holmes is
entitled to qualified immunity, and summary judgrhes warranted as to Plaintiffs’ claims
against her for denial of medical care.

d. Supervisor Liability

In addition to their claims against She&ith, Chief Hunter, an@hief Miller based on
their individual actions, Plaintiffassert that these Defendantsalse liable based on a theory of
supervisory liability. The Fifth Circuit has heldath[a] supervisory official may be held liable
under section 1983 for the wrongful acts of a sdimate ‘when [the supervisory official]
breaches a duty imposed by state or local lawd, this breach causes plaintiff's constitutional

injury.” Smith v. Brenoettsy, 158 F.3d 908, 911-Bth Cir. 1998) (citig Sims v. Adams, 537

F.2d 829, 831 (5th Cir. 1976)). However, contréoyPlaintiffs’ assdrons, “[u]lnder section
1983, supervisory officials are not liable foretlactions of subordinates on any theory of

vicarious liability.” Roberts v. City of Sbveport, 397 F.3d 287, 292 (5th Cir. 2005) (quoting

Thompson v. Upshur Cnty., 245 F.3d 447, 459 (5th Cir. 2001) (further quotation omitted).

In order “[t]o establish § 1983dbility against supervisors, the plaintiff must show that:
(1) the [supervisor] failed to supervise wain the officer; (2) acausal connection existed
between the failure to supervise or train anduiostation of the plainfi’s rights; and (3) the
failure to supervise or train amounted to detitbe indifference to the plaintiff's constitutional

rights.” Id. (citing City ofCanton, 489 U.S. at 378, 109 S. €C197; Burge, 336 F.3d at 370.

However, “[w]here a plaintiff fails to establish deliberate indifference, the court need not address

the other two prongs of sup&wor liability.” Goodman v. Hais Cnty., 571 F.3d 388, 395 (5th

Cir. 2009) (citing_Estate of Davis ex rélicCully v. City of N. Richland Hills, 406 F.3d 375,

382 (5th Cir. 2005)).
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Further, “[a] pattern of similar constitutional violations by untrained employees is
‘ordinarily necessary’ to demonstrate deliberateifference for purposesf failure to train.”
Connick, --- U.S. ---, 131 S. Ct. at 1360 ifoif Bryan Cty., 520 U.S. at 409, 117 S. Ct. 1382).
“Without notice that a course of training is dedici in a particular respect, decisionmakers can
hardly be said to have deliberately chosen a training program that will cause violations of
constitutional rights.” 1d.

Plaintiffs do not attempt to &blish such a pattern of vaglons by Eupora or Mathiston
officers and rely instead only on conclusory altemes that Chief Hunter and Chief Miller were
responsible for enforcing the muipalities’ policies and procedes and that Chief Hunter and
Chief Miller “had a duty to train their men and to supervise their men from not actively trying to
break someone’s neck.” Plaintiffs fail to shbaw any particular defiency in the training and
supervision of officers by either Chief Hunter@hmief Miller resulted in the violation of Manus’
constitutional rights. Further, &htiffs have failed to raise genuimsues of material fact as to
whether Chief Hunter or Chiddliller acted with deliberate difference to a “known or obvious
consequence” of failing to train or supees their officers._Brown, 219 F.3d at 457.
Accordingly, summary judgment &ppropriate with regard to ahtiffs’ claims against Chief
Hunter and Chief Miller basadbon for supervisory liability.

As to Sheriff Smith, Plaintiffs allege that fedled to supervise the jailers to ensure that
they were responding to Manus’ medical neaus failed to enforce Webster County’s policies
requiring jailers tofill out a medical intake sheet fagach inmate. Webster County Jail
Administrator Devin Mixon and Shay Holmes bothktiged that Sheriff Smith had to approve all
requests for medical care by inmat8$e Fifth Circuit considered similar allegations in Colle v.

Brazos Cnty., Tex., 981 F.2d 237 (5th Cir. 1993).er€h the plaintiffs alleged the defendant
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sheriff had a policy of staffing the jail “with persohnaving no authority to transfer a seriously ill
detainee to a hospital.” Id. at 246. Additionally, ghaintiffs alleged the sriff had a “policy of
inadequate monitoring of pretridetainees which amounted to anidé¢ of medical care.” Id. at
245. Though Colle involved the deftants’ 12(b)(6) motion for dismissal, Id. at 239, the Fifth
Circuit’s holding is applicable to the case at bar. The Fifth Circuit the sheriff was not entitled to
gualified immunity at the 12(b)(6) stage given thatproven, the allege policies at issue in
Colle would be “constitutionally impermissiblehd the sheriff “should have known that such a
policy would result in the deprtion of a detainee’dght to reasonable medical care.” Id. at
246.

However, in the case at bar, Plaintiffs havéethto raise a genuine issue of material fact
as to whether any County Defendant violat®thnus’ rights byacting with deliberate
indifference in denying him naécal care as a result of the policy requiring Sheriff Smith’s

approval in order to procure medical treatment for inmét&ge supra Section lI(c). As such,

Plaintiffs fail to establish any constitutionaljuny that might have been caused by Sheriff
Smith’s alleged policy or failure to train @upervise as required by the second element of
supervisory liability._Roberts397 F.3d at 292. Thus, Sherfmith is entitled to qualified
immunity, and summary judgment is also apprdprias to Plaintiffs’ claims for supervisory
liability against Sheriff Smith.
e. Conspiracy

Plaintiffs claim that Defendds conspired to intentionallyreak Manus’ neck. However,

Plaintiffs have offered no evidea that would create a genuine ssaf material fact as to the

existence of any such conspiraoyviolate Manus’ corigutional rights. “Plaintiffs who assert

¥ Though the Court has determined that Deputy Kilgo Deputy May are not entitled to qualified immunity
with regard to Plaintiffs’ claims fodenial of medical care, the allegatsoagainst them do not involve Manus’
requests for medical care while instody at the Webster County jail.
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conspiracy claims under civilgits statutes must pleadetloperative facts upon which their

claim is based. Bald allegations that a conspiracy existed are insufficignth v. Cannatella,

810 F.2d 1363, 1369-70 (5th Cir. 1987) (citatmmitted); see also Rodriguez v. Neeley, 169

F.3d 220, 222 (5th Cir. 1999) (“Aoaclusory allegation of conspry is insufficient.”). In

support of their conspiracy clairRjaintiffs cite only the teésnony of Dr. Huffman regarding a

statement made by Deputy Kilgore, in the presencshadr officers, that “we tried to break his .
. heck.” This testimony alone is insufficient cceate a genuine issue wiaterial fact as to

whether there was an agreement and if so, wh® a party to it. See Arsenaux v. Roberts, 726

F.2d 1022, 1024 (5th Cir. 1982) (“To establish a cafssction based on conspiracy a plaintiff

must show that the defendants agreed to commit an illegal act. The conspiracy allegations made
by [Plaintiff] are conclusory, and more than arket of accusation isecessary to support a §

1983 claim.”). As such, Defendants are entitleduomary judgment with regard to Plaintiffs’
conspiracy claims.

1. Municipal and County Liability under § 1983

Plaintiffs seek to recover from Webst€punty, Mississippi and the municipalities of
Eupora and Mathiston, Mississippit is well settled law that omicipal entities may be subject
to liability under § 1983. Monell, 436 U.S. @90, 98 S. Ct. 2018. However, the doctrine of
respondeat superior cannot serve as the basis for suability. Id. at 691, 98 S. Ct. 2018 (“. . .
Congress did not intend municipalities to beld liable unless actio pursuant to official
municipal policy of some nature caused a constitutional tort. In particular, we conclude that a
municipality cannot be held liablelely because it employs a tortfeasor . . . ”) (emphasis in
original). “Official municipa policy includes the decisions of a government’s lawmakers, the

acts of its policymaking officials, and practices psrsistent and widespread as to practically
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have the force of law.” Connick, ---- U.S. --231 S. Ct. at 1359. Inlo#r words, a plaintiff
must be able to show that his harm was causeduiglation of a constitutional right and that the

municipal entity is itself responsible for theoldation. Pembaur v. City of Cincinnati, 475 U.S.

469, 470, 106 S. Ct. 1292, 89 L. Ed. 2d 452 (1986).

In the case at bar, Defendants argue thainffifs cannot estaldh Monell liability
against Eupora, Mathiston, or Water County. They argue thRtaintiffs fail to identify any
official policy or unofficial butwidespread pattern or custothat caused Manus’ injury.
Further, County Defendants arguattlaintiffs have failed to identify any official policymaker
whose actions could serve as the basisianicipal liability against Webster County.

a. Eupora and Mathiston

I. Official Policy
With regard to the cities dtupora and Mathiston, Plaintifergue that both had official
policies prohibiting the conductlaged in Plaintiffs’ Amended Complaint, which the individual
officers failed to follow. Simply put, suchledjations cannot see as the basis for municipal
liability. Rather, “[a] plaintiff must identify: ‘(L an official policy (or custom), of which (2) a
policymaker can be charged with actual or constructive knowledge, and (3) a constitutional

violation whose ‘moving force’ is that poliayr custom.” Valle v. Gy of Houston, 613 F.3d

536, 541-42 (5th Cir. 2010) (quoting Pineda wy®f Houston, 291 F.3d 325, 328 (5th Cir.

2002) (further citation omitted))In order to show that a policy is the “moving force” behind a
constitutional violation, “a plaiifft must show direct causatiomng., that there was ‘a direct

causal link’ between the policy and the viadati’ James v. Harris Cnty., 577 F.3d 612, 617 (5th

Cir. 2009) (quoting Piotrowski v. City of Houston, 237 F.3d 567, 580 (5th Cir. 2001)).
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Though the Fifth Circuit has held that thenoection between the po} and the violation
“must be more than a mere ‘but for’ couplibgtween cause and effect,” Plaintiffs’ argument

could not meet even that lower burden. Frair€ity of Arlington,957 F.2d 1268, 1281 (5th Cir.

1992). It simply cannot be said that the existence of polgi@sbiting the conduct alleged, in
fact directly caused that same conduct and, as a resultalleged injury to Maus. Rather, it is
clear that Plaintiffs attempt to impose liabildy the cities of Eupora and Mathiston based upon
a theory ofrespondeat superior, an avenue foreclosed by thepfeme Court in Monell. 436 U.S.
at 691, 98 S. Ct. 2018 (“[A] munjuality cannot beheld liablesolely because it employs a
tortfeasor—or, in other words, a municipality cannot be habde under 8 1983 onraspondeat
superior theory.”) (emphasis in original).
ii. Failureto Train/Supervise

Plaintiffs also argue that tlugties of Eupora and Mathistonedliable because they “had a
duty to train and supervise the ofs not to act intentionally tareak Manus’ neck.” Plaintiffs
further contend that “Chief Hunter and Chidiller had a duty to train their men and to
supervise their men from not actively trying to break someone’s neck” and that “[n]Jo one
bothered to make sure the officers were trained to act in compliance with the policies and
procedures or supervised tmake sure they acted in ropliance with the policies and
procedures.”

The Supreme Court and the Fifth Circuit hageognized that “[t|he failure to provide
proper training may fairly be said to represepbéicy for which the city is responsible, and for

which the city may be held liable if it actualtauses injury.” Browrv. Bryan Cnty., OK, 219

F.3d 450, 457 (5th Cir. 2000) (quoting City of Canton v. Harris, 489 U.S. 378, 390, 109 S. Ct.

1197, 103 L. Ed. 2d 412 (1989)). However, “[almtipality’s culpability for a deprivation of
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rights is at its most tenuous where a claim turns on a failure to train.” Connick, --- U.S. ---, 131

S. Ct. at 1359. “Plaintiffs seeking to win under ttisory must first prove a direct causal link
between the municipal policy and tbenstitutional deprivation; they then must establish that the
city consciously enacted a policy reflecting ‘deliate indifference’ tahe constitutional rights

of its citizens.”_Snyder v. Trepagnier, 1423& 791, 795-96 (5th Cir. 1998) (quoting City of

Canton, 489 U.S. at 389, 109 S. Ct. 1197).

As the Court has explained, “[a] patternsihilar constitutional alations by untrained
employees is ‘ordinarily necessary’ to demonst@liberate indifference for purposes of failure
to train.” Connick, --- U.S. ---, 131 S. Cat 1360 (citation omitted). However, Plaintiffs
concede that municipal liability cannot be éfithed based upon a pattern, practice, or custom
of either Eupora or Matston. Specifically, Plaitiffs state that theyave “not attempted to
develop a pattern or customaligh other persons as the patteas only perfected repetitiously
against Manus.” Whereas Plaintiffs do raitege any prior incidents of misconduct by
Municipal Defendants against Manus, the Court mgstime the pattern “perfected repetitiously
against Manus” refers only to the alleged actions of the officers during the single incident at
issue in this matter.

Though, “a single decision by a policy makeray, under certain circumstances,

constitute a policy for which [a municipsf] may be liable,” Brown, 219 F.3d at 462, “this

‘single incident exception’ is extremely narrowdagives rise to municipdiability only if the

municipal actor is a final policymaker.” Vallé13 F.3d at 542 (citing Bolton v. City of Dallas,

541 F.3d 545, 548 (5th Cir.2008) (further citation onditte Plaintiffs have failed to establish
any genuine issues of materiact concerning a failure to traor supervise by Chief Hunter or

Chief Miller. See_supr&ection II(d) regarding supervisor bidity. Whereas Plaintiffs have
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failed to allege any specific deficiencies ire ttraining programs or supervision of Eupora or
Mathiston officers, the Courtrfds the municipalities of Eupornd Mathiston a not liable

under_Monell for failure tdrain or supervise.

iii. Official Policymaker
Federal district courts in Mississippi havddchehiefs of police to be final policymakers

over municipalities’ law enforcement funati® See Moore v. City of Columbus, 2012 WL

2562841, at *2 (N.D. Miss. June 29, 2012); TayV. Town of DeKalb, Miss., 2009 WL

1748523, at *4 (S.D. Miss. June 19, 2009); see alss.MMODE. ANN. § 21-21-1. Accordingly,
whereas the Court has determined that genuine issues of material fact exist with regard to
whether Chief Hunter may be liable as a bystaride Plaintiffs’ claims of excessive force in
violation of the Fourth Amendment and for thenial of medical care, the municipality of
Eupora may also be liable. Similarly, giveratiMunicipal Defendants concede that genuine
issues of material fact exist as to whethere€Miller may be liable for the use of excessive
force, as well as bystander liability, and as @murt has determined that Chief Miller is not
entitled to qualified immunity withregard to Plaintiffs’ claimg$or denial of medical care, the
municipality of Mathiston mayalso be liable. Thus, summary judgment is improper as to
Plaintiffs’ claims against Eupora and Mathistom é&xcessive force and denial of medical care
based upon the actions of Chief Hunter and Chief Miller.

b. Webster County

i. Official Policy
With regard to Webster County, Plaintiffs agadentify official polcies that they claim
prohibited the alleged conduct tiie individual officers. Spefitally, Plaintiffs’ claim the

Standard Operating Procedures adopted by tHestWweCounty Board of Supervisors and Sheriff
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Smith required an officer to daln ambulance anytime the officer encountered a person who was
“bleeding, nauseated, dazed or unconsciousdiniffs, however, argu¢hat another Webster
County policy, requiring jéers to obtain permission from 8hff Smith before releasing an
inmate to a hospital for medical treatment, cadicted the Standard @mting Procedures and
caused the alleged denialragdical treatment by the inddual County Defendants.

In the factually similar case of Colle v. Br&z@nty., Tex., the Fifth Circuit, in discussing

municipal liability based upon the sheriff's policié®ld that “the ultimatgury question in this
case is whether Brazos County adopted policiesingeah obvious risk that pretrial detainees’

constitutional rights would beolated.” Colle v. Brazos Cwt, Tex., 981 F.2d 237, 246 (5th Cir.

1993). However, Colle addressttk issue of municipal liabilityn the context of a 12(b)(6)
motion to dismiss. The Fifth @uit has held that in order ®stablish liabity under § 1983
against a municipal entity for a denial of medical care: “a plaintiff must show (1) that a
municipal employee acted with Igective deliberate indifference to violate clearly established
constitutional rights; and (2)Hat the municipal employee’s acsuited from a municipal policy

or custom adopted or maintained with olipe deliberate indifference to the [plaintiff]'s

constitutional rights.” Frank/. Police Dep’t City of Eunice244 F.3d 137, 137 (5th Cir. 2000)

(quoting_Olabisiomotosho v. City of Houston, 185 F.3d 521, 526 (5th Cir. 1999)).

Whereas the Court has determined that Plaintiffs failed to raise a genuine issue of
material fact as to whether any individual Cqubefendant acted with teerate indifference in
denying Manus medical care dugirhis confinement at the Webster County jail, Webster
County’s policies regading inmate medical camannot serve as the bsa$or imposing liability
against Webster County. Thusysumary judgment is proper with regard to Plaintiffs’ claims

against Webster County for denial of medical care.
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ii. Failureto Train/Supervise

In addition to their argument that Websteyu@ty is liable because of its policy requiring
the sheriff's authorization for inmate medicehre, Plaintiffs argue that Webster County
inadequately trained its jailers regarding $andard Operating Procedure policy for medical
care and/or how to deal with medl emergencies and that thiddee to train cased the denial
of medical care to Manus. Again, becauseGbert has determined that summary judgment is
proper as to Plaintiffs’ claims for denial afedical care while Marsuwas in custody at the
Webster County jail, Plaintiffs have likewise failemlshow a constitutional violation for which
Webster County’s alleged failure to train its jesleegarding its medicéleatment policies might
be the moving force.

Additionally, Plaintiffs offer only conclusory allegations regarding their excessive force
claim against Webster County, stating:

The issue here is whether Defendant CpuntSheriff trained the officers not to

beat an arresteeitlv a bat. And whether he supised the attek and did not

instruct them to stop or not to participate. The fact that the officers conspired to

break Manus’ neck indicatesack of trainingand supervision.
Plaintiffs’ broad, conclusory allegation of a cpiracy, absent record evidence, does not support
their claims for failure to train or supervis@dditionally, as with Plaintiffs’ allegations against
the cities of Eupora and MathistdPlaintiffs fail to show that #re was an obvious need to train
its officers not to “beat an arrest with a bat.” Again, Plaintiffs fail to identify any specific
deficiencies in Webster County’s training ib$ officers and admit that “County Defendants
provided documentation of adequataining regarding use of excessiforce, but they failed to

adhere to their training on Septeen 7, 2010.” As with their claimsgainst the cities of Eupora

and Mathiston, Plaintiffsallegations are based ne¢/ on the doctrine ofespondeat superior
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and are thus insufficient to impose liability @febster County. Summary judgment is proper as
to Plaintiffs’ claims against Wister County for failure to train.

Further, with regard to Plaintiffs’ claimahWebster County is liable for Sheriff Smith’s
failure to supervise and stop his officers frasing excessive force against Manus, the Court
finds that Plaintiffs have failed to demonstratat tine officers were unsaprvised, much less that
their alleged actions were a highly predictable egngnce of a failure to supervise. Moreover,
the Fifth Circuit “ha[s] stressed that a singheident is usually insufficient to demonstrate

deliberate indifference.” Estate of Davis, 408drat 382. “Claims of inadequate supervision and

claims of inadequate training ogenerally require that the pidff demonstrate a pattern.” Id.
at n.34. Accordingly, summary judgent is warranted as to Plaintiffs’ claims against Webster
County for failure to supervise.
iii. Official Policymaker
Defendants also argue that Plaintiffs fail tentfy an official policymaker whose actions
could serve as a basis for imposing liability agaWebster County. However, the Fifth Circuit
has recognized that “[s]heriffm Mississippi are final policymadts with respect to all law

enforcement decisions made within their coest Brooks v. George Cnty., Miss., 84 F.3d 157,

165 (5th Cir. 1996). “[A] final decisionmakeradoption of a course dction ‘tailored to a
particular situation and not intended to cohtdecisions in later situations’ may, in some
circumstances, give rise to municipal lidglyilunder 8§ 1983.” Bryan Cnty., 520 U.S. at 406, 117
S. Ct. 1382 (citing Pembaur, 475 U.S. at 4806 S. Ct. 1292). As the Supreme Court has
explained:
[P]roof that a municipality’s legislater body or authorized decisionmaker has
intentionally deprived a plaintiff ofa federally protected right necessarily

establishes that the municipality actedpably. Similarly, the conclusion that the
action taken or directed by the municipalityits authorized decisionmaker itself
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violates federal law will also determitieat the municipal action was the moving
force behind the injury of which the plaintiff complains.

Id. at 405, 117 S. Ct. 1382As explained in detasupra, a genuine issue of naaial fact exists

as to whether Smith used excessive forcenesting Manus that was aajtively unreasonable in
light of the clearly established law at the timetad incident. Further, geine issues of material
fact exist as to whether May and Miller usexicessive force against Manus at a time when
Smith was indisputably present. Additionally, tbeurt has determined that Sheriff Smith is not
entitled to qualified immunity with regard to Ri&ifs’ claim for denialof medical care. Thus,
as a final policymaker for Webster County, if Smghound to be liable foPlaintiffs’ claims of
excessive force, bystander liability, and/or denial of mediaat, then Webster County would
likewise be liable. As such, summary judgmemntas appropriate as to Plaintiffs’ claims against
Webster County for excessive force and denial of medicabee®d upon the actions of Smith.

V. State Law Claims

In addition to their federal law claims, Ri&ffs’ assert Defendants are liable for the
following claims in violation ofMississippi law: malicious prosecution, malicious abuse of
process, violation of the Mississippi Tort ClairAst, false arrest and imprisonment, assault,
battery, conspiracy, intéional infliction of emotional distress, negligence, negligent infliction of
emotional distress, violation of state condtonal rights, and wrongful death claims.
Defendants contend Plaintiffs’ans are barred by the Mississigprt Claims Act (“MTCA”).

a. Violation of Sate Constitutional Rights

Municipal Defendants argue that Plaintiftdaims for violationsof Manus’ rights under
the Mississippi Constitution must be dismisdeecause all civil claims against government
entities and employees must be brought undeMMEA. Indeed, as another federal district

court sitting in Mississippi noted, “[tihe MTCArovides the exclusiveivil remedy against a
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governmental entity and its employees for actemissions which give ris® a suit. Any claim
filed against a governmental tép and its employees must d@ought under this statutory

scheme.”_Gilmore v. Fartheree, 3:10-0O0267-DPJ, 2011 WL 6026121 (S.D. Miss. Dec. 2,

2011) (quoting Lang v. Bay St. Louis/WawvethSch. Dist., 764 So. 2d 1234, 1236 (Miss.1999));

see_also City of Jackson v. Sutton, 797 &b.977, 979 (Miss.2001) (kiamg plaintiffs’ state-

constitutional claims due to exclusivity of MR); Miss.Code Ann. 8§ 186-7(1). Accordingly,
Plaintiffs’ claims for violations of Manus’ state constitutional rights must be dismissed.
b. Malicious Prosecution and Abuse of Process

Both Municipal and County Defendants cemd Plaintiffs’ claims for malicious
prosecution and abuse of presefail on the merits. In sponding to Defendants’ motions,
Plaintiffs attempt to raise genuine issues of maltéact based on two eventthe initial arrest of
Manus and an assault charge filed against Masua result of the events of September 7, 2010.

The Court initially notes thainder Mississippi law, malious prosecution and abuse of

process are treated as separate causes of taa.for Use & Benefit dfoster v. Turner, 319

So. 2d 233, 236 (Miss. 1975) (“While some cabase confounded the action for abuse of
process with the action for malicious prosen, the two are essgally different and
independent.”). To recover in action for malicious prosecution, “a plaintiff must show (1) the
institution of a criminal proceeding; (2) by, orthé instance of, the defendant; (3) termination of
such proceedings in plaintiff's favor; (4) malice in instituting the proceeding; (5) want of
probable cause for the proceeding; and (6) the gf@rduffering of injury or damage as a result

of the prosecution.” Strong v. Nicholson, 580 3¢.1288, 1293 (Miss. 1991) (citations omitted).

Plaintiffs offer no evidence of any criminptoceeding instituted at the instance of any

Municipal Defendant. Thus, summary judgmentgprapriate with regard to Plaintiffs’ claim of
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malicious prosecution against them. Similasyith regard to County Defendants, Plaintiffs
argue only that Deputy Kilgoreléid assault charges against Mafsthe purpose of “keeping
him in jail to cover up his wrongful acts.”Plaintiffs offer no evidence of any criminal
proceeding instituted by any other County Defendant therefore, summary judgment is also
merited as to Plaintiffs’ claims against them for malicious prosecution.

With regard to Deputy Kilgore, Judge Ellison testified in her deposition that she
conducted initial appearance proceedings for Manus on charges of resisting arrest and aggravated
assault on a police officer stemming frome tBvents of September 7, 2010. Additionally,
Defendants offer into the summary judgment reddeguty Kilgore’s arrest report, which states
that Manus was charged with resisting arrast aggravated assault on a law enforcement
officer. Plaintiffs claim that Deputy Kilgorelid not pursue the charges and is liable for
malicious prosecution. The Mississippi Supeer@ourt has held thaf[tjhe termination
requirement is met when the action is eithbandoned by the prosdiclg attorney or by the

complaining witness.” Id._(Roy®il Co., Inc. v. Wells, 500 So. 2d 439, 443 (Miss. 1986) (citing

cases)). However, Plaintiffs offer no eviderioesupport their asseot that Deputy Kilgore
abandoned the charges against Manus. The receiléns as to the rekdion of these charges,
and as such, the Court finds that Plaintiffs hiailed to demonstrate a genuine issue of material
fact with regard to the thirélement of their claim for malimus prosecution. Accordingly,
summary judgment is merdeas to Deputy Kilgore.

As to Plaintiffs’ claims for bBuse of process, “the three elements of abuse of process are:
(1) the party made an illegal use of a legal process, (2) the party had an ulterior motive, and (3)

damage resulted from the perverted use ofgss.” Ayles ex rel. Allen v. Allen, 907 So. 2d 300,

303 (Miss. 2005). The Misssippi Supreme Court “hasated that the crucial element of this tort
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is the intent to abuse the privileges of thgalesystem. Id. (citing McLain v. West Side Bone &

Joint Ctr., 656 So.2d 119, 123 (Miss. 1995)). PlHsargue that Defendants are liable for an
abuse of process because they arrested Manus without a proper bontiorewodar. However,
this allegation does not support antion for abuse of process hwather restates Plaintiffs’
argument relating to their claims for false arrefAs such, Plaintiffs have failed to raise a
genuine issue of materict with regard to their claimsrf@abuse of process, and thus, summary
judgment is proper.

C. Miss. Code § 11-46-9(1)(c)

County and Municipal Defendants additiogalontend that Manusstate law claims
based upon his arrest are barbgdthe MTCA because Manus was engaged in criminal activity
at the time of his arrest. Pursuangtt1-46-9(1)(c) of te Mississippi Code:

A governmental entity and its employeesiragtwithin the course and scope of

their employment or duties al not be liable for any aim arising out of any act

or omission of an employee of a governmental entity engaged in the performance

or execution of duties or activities relagi to police or firgprotection unless the

employee acted in reckless disregardh&f safety and well-being of any person

not engaged in criminal activity at the time of injury.

Defendants contend Manus resistethwful arrest and failed tobey the lawful orders of law
enforcement officers. Under Mississippi lawisitunlawful “for any person to obstruct or resist
by force, or violence, or threats; in any other mannehis lawful arrest . . by any state, local
or federal law enforcement officer . . . ."198. CODE. ANN. § 97-9-73. However, the Court has

determined that a genuine issue of material éxists as to whether Manus was resisting the

officers. See supra Section ll(b). Likewise thangenuine issue of material fact exists as to

whether or not Manus was engdge conduct that would violat§ 97-9-73, and thus, summary

judgment is not appropriate.
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In the alternative, Defendants argue thagrewf Manus was not engaged in criminal
activity, Defendants did not act witkckless disregard. “[R]eckledsregard is more than mere

negligence, but less than an intentioaat.” Scott v. City of Goodman, 997 So. 2d 270, 276

(Miss. Ct. App. 2008). The Mississippi Supremeu@ has explained that the term “reckless
disregard,” construed in the context of 8§ 48-9(1)(c), “embraces willful or wanton conduct

which requires knowingly and intentionally doinghang or wrongful act.”_Turner v. City of

Ruleville, 735 So. 2d 226, 230 (Miss. 1999). “Simtia an excessive force claim under § 1983,

the determination of whether there was reckless disregard will depend upon the circumstances

surrounding the incident that caused the injury.”) Buchanan v. Gulfport Police Dep’'t, 2012 WL

1906523, at *12 (S.D. Miss. May 25, 2012) (citingpBw. City of Goodman, 997 So. 2d 270,

277 (Miss. Ct. App. 2008)) aff'd, 530 F. App’x 307 (5th Cir. 2013).

Manus testified that Sheriff Smith hit him tei in the back of the neck with a bat while
he was handcuffed and compliant. Also, Manus testified that Deputy May tased him while he
was handcuffed, lying on the ground, and compliant. Further, Manus testified that Chief Miller
sprayed him in the face with pepper spray while he was handcuffed and compliant. Manus
additionally testified that Offier Jackson slammed him agaitis¢ walls and bars inside the
Webster County jail when he escorted Manusitocell. Again, Manus testified that he was
handcuffed and compliant throughout. The Court fildg Plaintiffs haveaised a genuine issue

of material fact as to whether such conduct tituies reckless disregar8ee City of Jackson v.

Powell, 917 So. 2d 59, 72 (Miss. 2005) (findin§icers’ actions constitetd reckless disregard
where force applied for a period of timeteaf plaintiff was subdued and handcuffed and

“apparently offering no resistance at all.”Yhus, Sheriff Smith, Deputy May, Chief Miller, and
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Officer Jackson are not immunein Plaintiffs’ claims under Misissippi Code 8§ 11-46-9(1)(c)
and summary judgment is not proper.

However, “no employee shall be held perdlynkable for acts oromissions occurring
within the course and scope of the employédetses,” even though joined in a representative

capacity. _City of Jackson v. Brister, 838.2d 274, 278 (Miss. 2003)Under the MTCA, “an

employee shall not be considered as acting withencourse and scope of his employment and a
governmental entity shall not be liable or bensidered to have waived immunity for any
conduct of its employee if the @hoyee’s conduct constituted trd, malice, libel, slander,
defamation or any criminal offense.” 188, CODE ANN. 8 11-46-7(2) (emphasis added).
Accordingly, these Defendants are not personally liable for their acts committed with reckless
disregard. Instead, Webster County, Eupora, anthistan are potentially liable for Plaintiffs’
claims.

Further, as Plaintiffs have failed to shdhat Officer Box either participated in or
witnessed the alleged attack on Manus, or wasyway involved in Manus’ medical treatment,
the Court finds that Plaintiffs have failed to dditth any conduct attributébto Officer Box that
might be classified as reckless disregard. Thus, Officer Box is entitled to immunity under the
police exception to the MTCA. Ids. CODEANN. 8§ 11-46-9(1)(c).

With regard to all other Defendants, the Court finds that additional factual development
afforded through trial is needéal determine whether their alletjacts and omissions constituted
reckless disregard such thaeyhwould not be immune undé&r 11-46-9(1)(c),and summary
judgment is therefore not approggawith regard to Plaintiffsclaims against the remaining

Defendants arising from Manus’ arrest.
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d. Miss. Code 8§ 11-46-9(1)(m)

County Defendants additionallygare that Plaintiffs’ state W& claims against them based
upon denial of medical care are barred by theCMT Pursuant to 8 11-46-9(1)(m) of the
Mississippi Code:

A governmental entity and its employeesiragtwithin the course and scope of

their employment or duties al not be liable for anglaim of any claimant who

at the time the claim arises is an inmateny detention center, jail, workhouse,

penal farm, penitentiary or other sudafstitution, regardless of whether such

claimant is or is not an inmate ohyadetention center, jail, workhouse, penal

farm, penitentiary or other suchsiitution when the claim is filed.

Further, for purposes of the MTCA:
an employee shall not be considered am@atithin the course and scope of his
employment and a governmental entity shall not be liable or be considered to
have waived immunity for any condutitits employee if the employee’s conduct
constituted fraud, malice, libel, slanddefamation or any criminal offense.
Miss. Code. Ann. § 11-46-7(2). Thus, Defendares immune from Plaintiffs’ claims arising
while Manus was in custody at the Webst@ounty jail unless the Defendants’ actions
constituted “fraud, malice, l@#, slander, defamation omny criminal offense.” Id®
Accordingly, to the extent that Plaintiffs’ adeé law claims based on Defendants’ acts or
omissions within the course asdope of employment and arigi while Manus was in custody,

County Defendants are immunaursuant to 8 11-46-9(1)(mjand summary judgment is

appropriate.

15 Both County Defendants and Plaintiffs cite Sparksim, 701 So. 2d 1113, 1117 (Miss. 1997) for the proposition

that the so-called “inmate exemption” does not applgrison officials who commit “willful wrongs or malicious

acts.” However, this is not the holding of Sparks. Batthe Mississippi Supreme Court held that the claims in
Sparks arose prior to the effective date of § 11-46-9(1)(m) and therefore the “inmate exemption” did not apply. Id. at
1114-1115. However, the court held that qualified pubfficial immunity still applied to protect prison doctors

and other prison medical personnel for medical treatment decisions unless they commit “willful wronlisarama

acts.” Id. at 1117. The court limited its decision to the vemrow class of claims aiigy before the effective date

of § 11-46-9(1)(m). Id. at 1116 (“To the extent that the Legislature has enacted its own statutorgngrtimiging

the ability of prisoners to file lawsuitich as the present one, said stayutaw is, of course, controlling from and

after the effectivelate thereof.”).
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e Wrongful Death Claims

Finally, the Court addresses Plaintiffs’ claifos wrongful death pursuant to 8 11-7-13 of
the Mississippi Code. County Defendants codtehat Plaintiffs’ wrongful death claims are
barred by the MTCA’s “inmate exemption.” See Miss. Code. Ann. 8 11-46-9(1)(m). The
Mississippi Supreme Court has héhét where 8§ 11-46-9(1)(m) walihave barred the claims of
the decedent had he survived, the claims ofvnangful death beneficiaries are likewise barred.

Webb v. DeSoto County, 843 So. 2d 682, 684-85 (Mi6€.3; Carter v. Misissippi Dep'’t of

Corr., 860 So. 2d 1187, 1192 (Miss. 2008hus, as the Court explainedpra, to the extent that
Plaintiffs’ wrongful death claims based on Deferntdaacts or omissions within the course and
scope of employment and arising while Mamas in custody, County Defendants are immune
pursuant to 8 11-46-9(1)(m), asdmmary judgment is appropriate.

Further, County Defendants argue that Ldisnus lacks standing to bring claims under
Mississippi’'s wrongful death statute. Couribgfendants argue théanus’ widow, Miranda
Manus, is a surviving statutory bdiogary of the first degree, and that as such, she has the sole
right to bring suit under the statute. See M@&sde Ann. § 11-7-13. County Defendants contend
that Lois Manus is a surviving statutory beneficiary of the second degree, and is thus precluded
from bringing any claim$or wrongful death. Id.

Plaintiffs state in their Amended Complaithat “Miranda Manus and Lois Manus on
behalf of all wrongful death beneficiaries &bseph Conway Manus . . . files this Amended
Complaint.” Despite this langge, Plaintiffs contend thafounty Defendants’ arguments
relating to Lois Manus are moot because “LMdianus is not pursuing an independent wrongful
death claim against the Defendantsois is only serving as the Co-Executrix of the Estate of

Joseph Conway Manus.” Plaintiffs additionallatst that “[tjhe only Plaintiffs in this matter
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who are pursuing wrongful death claims agathst Defendants are decedent Conway Manus’
wife, Miranda Manus, and their two minor childré Thus, the Court deems any wrongful death
claim brought by Lois Manus to have been abandoned.
CONCLUSION
For the foregoing reasons, the Court fintds following claims survive Defendants’
motions for summary judgment:

e Unlawful search and seizure by Deputylgére and Deputy May in their personal
capacities;

e Use of excessive force in violation die Fourth Amendment by Sheriff Smith and
Deputy May, in their individuatapacities; Chief Miller, irhis individual and official
capacities; Officer Jackson, s individual capacity® Webster County, Eupora, and
Mathiston;

e Denial of medical care in violation dhe Fourteenth Amendment by Sheriff Smith,
Deputy Kilgore, and Deputy May, in their imitilual capacities; Officer Crenshaw, in his
individual capacity; Chief Hnter and Chief Miller, in thir individual and official
capacities; Webster Countigupora, and Mathiston

e State law claims based on Defenta acts in reckless disregard relating to the arrest of
Manus, with the exception of Officer Box who the Court has found to be immune

pursuant to the MTCA;

% Though Municipal Defendants did not specifically movesiommary judgment as to Plaintiffs’ official capacity
claims against the individual Municipal Defendants, the Court has determined that Euporatlistbiare only
liable based upon the actions of Chief Hunter and Qhikdr, the municipalities’ final policymakers. Whereas
claims against officers in their official capacities are m$aky claims against the municipal entity, Kentucky v.
Graham, 473 U.S. at 166, 105 S. Ct. 3099, the Couts fPlaintiffs’ claims again©fficer Crenshaw, Officer
Jackson, and Officer Box in their individual capacities must be dismissed.
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e State law claims based on Coprmefendants’ acts or omissis not within the course
and scope of employment and not iagswhile Manus was in custody; AND
e State wrongful death claims brought by MirarManus on behalf of all wrongful death
beneficiaries, based ddefendants’ acts or omissions mathin the course and scope of
employment and not arisirnghile Manus was in custody.
All other claims are dismissed with prejudice. A sapaorder to that effeshall issue this day.
MOTION TO STRIKE
Municipal Defendants’ filed their Motion tBtrike Errata Sheets [170], to which County
Defendants have joined [172]. Defendants mtwe Court to strikehe proposed corrected
deposition testimony of Joseplo@vay Manus and Lois Manus ¢ime basis that “the changes
are directed specifically atlefeating summary judgment for certain of the defendants.”
However, the errata sheets at issue were not maeet of the record @ny dispositive motion.
Accordingly, the Court finds Defendants’ motionM®OOT. In the event that any party attempts
to introduce such corrected testiny at trial, Defendants may renew their motion at that time.
MOTIONS TO EXCLUDE PLAINTIFFS’ EXPERTS
Federal Rule of Evidence 702 allows testimony from “a witness qualified as an expert by
knowledge, skill, experience, traiginor education” if such testwny will assist the trier of fact
and “(1) the testimony is basegon sufficient facts or data,)(Ehe testimony is the product of
reliable principles and methods, and (3) thigness has applied the principles and methods
reliably to the facts of the case.Ed: R. EviD. 702. Under the Federal Rules of Evidence, the
trial court must ensure that any and all testimonygvidence is not onlgelevant, but reliable.

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 589, 113 S. Ct. 2786, 125 L. Ed. 2d

469 (1993).
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Subsequently, in Kumho Tire, Co., Ltd. v.r@achael, the Supreme Court expanded the

Daubert “gatekeeping” obligation of the trieburt to apply not only to testimony based on
“scientific” knowledge, but alsétechnical” and “other specialized” knowledge. 526 U.S. 137,
141, 147-48, 119 S. Ct. 1167, 143 L. Ed. 2d 238. TheetgCourt stated that Daubert's list
of specific factors neither necessarily nor egclely apply to every case. Id. at 150-51, 119 S.
Ct. 1167. Instead, trial courts egj“broad latitude” when decidg how to determine reliability.
Id. at 151-53, 119 S. Ct. 1167. The gatekeeping funatiost be tied to the particular facts of
the case. Id. at 149-51, 119 S. Ct. 1167. FurtherFitth Circuit has held that “[m]ost of the
safeguards provided for in Daubarte not as essential in a caselsas this where a district

judge sits as the trier of faat place of a jury.” Gibbs vGibbs, 210 F.3d 495K00 (5th Cir.

2000).

l. Ron Crew and John Tisdale

Municipal Defendants havesal filed a Motion to Exclud@laintiffs’ Expert Ron Crew
[166] and Motion to Exclude Plaintiffs’ Expedbhn Tisdale [168]. Plaintiffs offer both Crew
and Tisdale as experts in “law enforcemennirgj and procedure.” Deifdants contend that the
opinions of both experts should lexcluded on the basis thttey constitute impermissible
conclusions of law and are based on speiculaand incomplete or incorrect facts.

Rule 704 abolished “the per s@le against testimony regardindfimate issues of fact,”

but it did “not open the door to all oparis.” Owen v. Kerr—McGee Corp., 698 F.2d 236, 239-40

(5th Cir. 1983). The rule is nottended to “allow a witness to givegal conclusions.” Id. at 240

(citing United States v. Fogg, 652 F.2d 551, 58@A Gir. 1981), cert. denied, 456 U.S. 905, 102

S. Ct. 1751, 72 L. Ed. 2d 162 (1982); Unitsthtes v. Milton, 555 F.2d 1198, 1203 (5th Cir.
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1977)). “[A]llowing an expert to give his opiniam the legal conclusions to be drawn from the
evidence both invades the coupfsvince and is irrelevant.” 1d.

Both Crew and Tisdale include many statetaghat may properly be characterized as
impermissible legal conclusions. Accordingly, the Court findthat Defendants’ motions shall
be GRANTED IN PART with regard to all suatielevant testimony. However, both Crew and
Tisdale also offer testimony relating to law efEment training, model policies, and standards.
The Court finds such testimony is relevantthe determination of the issues on summary
judgment and thus DENIES IN PART Defendantsitions to exclude to the extent that Crew
and Tisdale offer testimony relevant to Plaintitfieims for failure to train and supervise.

. Dr. Erin Barnhart and James Wells

Defendants additionally seek &xclude the opinions of DiErin Barnhart, a Medical
Examiner at the Mississippi State Medical Exaenis Office, as to the cause and manner of
Manus’ death, Dr. Barnhart's affidavit, and thatopsy report on the basis that they are not
based on reliable principles damimethodology as required by m@ert. Similarly, Defendants
seek to exclude the death certificate of Manus and any testimony regarding the same, including
that of James Wells, the Webster County MediEgminer Investigator. Whereas the Court
analyzesinfra Plaintiffs’ claims against Defendantsrfexcessive force andenial of medical
care in light of the objective reasonablenesBefiendants’ alleged conduct pursuant to qualified
immunity, the Court need not rely upon the testiynof Dr. Barnhart odames Wells in deciding
the motions for summary judgment. Howevern, purposes of trial, # Court finds that a

hearing on the issues is required to deternmhether the proffered testimony of Dr. Barnhart

E.g., “Webster County employees Smith, Kilgore, and Mays violated Manus’ 4th Amendment rights to
unreasonable search and seizure. . . .” “Smith, May, Kilgore, Webster County, Hunter, CrenshawR&igeora
Department, Miller, and Mathiston violated Conway Marfasith and fourteenth Amendment rights for unlawfully
searching the bedroom . .. .”
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and Mr. Wells, together with the documeridefendants also seek to exclude, meet the
requirements set forth by Dauberccordingly, the Court GRAIRS IN PART and DENIES IN
PART Defendants’ motions to exclude Dr.rBaart, James Wells, and related documents.

SO ORDERED, this the 31st day of March, 2014.

/s/ Sharion Aycock
UNITED STATES DISTRICT JUDGE
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