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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
EASTERN DIVISION

MISTY JOBE PLAINTIFF
V. CIVIL ACTION NO.1:11CV196-AS
ALLIANCE COLLECTION SERVICE DEFENDANT

MEMORANDUM OPINION

Presently before the Court is Plaintiff's Motion to Dismiss Defendant’s Counterclaim [5].
For the reasons set forth below, the motion is GRANTED.

FACTUAL BACKGROUND

On September 12, 2011, Plaintiff Misty Jolhdtiated the instant action against
Defendant Alliance Collection Services, seeking to remedy Defendant’s alleged violation of the
Fair Debt Collection Practices Act, 15 U.S.C. § 192¢eq. (FDCPA). Defendant, in turn, filed
a counterclaim on October 21, 2011, attemptiagcollect on Plaintiff's underlying credit
obligation. Plaintiff thereafteiléd a Rule 12(b)(1) Motion to Bimiss asserting this Court does
not have supplemental jurisdiction over Defant’s counterclaim on November 10, 2011.

MOTION TO DISMISS STANDARD

Federal courts are courts of limited jurisdiction. Peoples v. Batik v. Office of the

Comptroller of the Currency of the United $t362 F.3d 333, 336 (5th Cir. 2004). Without an

explicit Congressional conferral @irisdiction, the federal courtsave no power to adjudicate
claims. _Id. Parties may theredochallenge the districtourt’s jurisdiction to hear a claim under
Federal Rule of Civil Procedure 12(b)(1)EcER. Civ. P. 12(b)(1). The court must consider a

motion to dismiss for want of subject matter gdiiction before hearing any other claim because
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if lacking, the court has no power to issue a gulilMoran v. Kingdom of Saudi Arabia, 27 F.3d

169, 172 (5th Cir. 1994).

DISCUSSION

Federal Rule of Civil Procedure 13 defines two possialiegories of counterclaims,
compulsory and permissive.Eb. R. Civ. P. 13. Compulsory countgaims “arise out of the
transaction or occurrence that is the subjedtenaf the opposing party’s claim.” Such claims
are unique in that they fall within the jurisdami of federal courts evahthey would normally

be a matter for state court consideration. Plamlazer Fin. Servs., Inc., of Georgia, 598 F.2d

1357, 1359 (5th Cir. 1979). The court applies ftlogical relationship”test to determine
whether a counterclaim is compulsory, inquiring into whether “the counterclaim arises from the
same ‘aggregate of operative &t or, whether the “aggregatmre of facts upon which the
claims rests activates additional legal rights, otherwise dormant, in the defendant.” Plant, 598

F.2d at 1361 (quoting Revere Copper & Braéss, v. Aetna Cas. & Sur. Co., 426 F.2d 709, 715

(5th Cir. 1970)).

Permissive counterclaims, on the other hatal,'not aris[e] out of the transaction or
occurrence that is the subject matbérthe opposing party’s claims.” eb. R. Civ. P. 13(b).
Such permissive counterclaims can nonethelessdagght so long as there exists an independent
source of jurisdiction, or, in the alternativee texercise of supplemiah jurisdiction under 28
U.S.C. § 1367 would be proper. Plant, 398d at 1359; See 28 U.S.C. § 1367. Section 1367
provides that “district courts stddave supplemental jurisdiction avall other claimghat are so
related to claims in the actionithin such original jurisdiction #it they form part of the same
case or controversy under Article Ill of the United States Constitution.” 28 U.S.C. § 1367(a).

However, a court may deny to exercise supplemeisdiction if: (i) the claim raises a novel or



complex issue of state law, (ii) the claim subsdly predominates over the claim or claims
over which the district court hamiginal jurisdiction, the districtourt has disnsised all claims
over which it has original jurisction, or (iv) in exceptionatircumstances, there are other
compelling reasons for declining jsdiction. 28 U.S.C. § 1367(c).

Because finding the counterclaim to be posive would cut shotthe court’s analysis,
that question is addressed first. Plaintifgws, and this Court fisdpersuasive, that “the
counterclaim does not arise from the same aggredatperative facts, as Plaintiff's claim is for
unfair debt collection practices, whic¢s separate and distinct fraime breach of contract action
Defendant brings.”

Although the Fifth Circuit has nalirectly addressed the questiof whether an action to
collect on an underlying loanainsaction arises from the samggregate of operative facts as
does an FDCPA claim based on the creditor'sngiteto make good on that loan, at least two
district courts in our Circuit have confrontélils question. Those courts both held that such a
counterclaim does not arise from the same aggredateerative facts, and thus fails to meet the

“logical relationship test.”_See Bar@n. TAM Fin. Corp., 2007 WL 1452587, *3 (W.D. Tex.

May 8, 2007), Hurtado v. TAM Fin. Corp., 2007 WL 1746884, * 2 (W.D. Tex. June 5, 2007).

These holdings are additionally widely suped by various other courts. See, e.g.,

Peterson v. United Accountscln 638 F.2d 1134, 1136 (8th Cir. 198{finding that because a

counterclaim for the underlying bewas merely permissive, deftant had not waived it by

failing to bring it in response to plaintiff’'s RIPA claim); Bakewell v. Federal Fin. Group, Inc.,

2006 WL 739807, *1 (N.D. Ga. Mar. 21, 2008)ol(ding FDCPA responsive counterclaim

merely permissive); Sparrow v. Mazda Amer. Credit, 385 F. Supp. 2d 1063, 1063 (E.D. Cal.

2005) (finding the counterclaimod distinct to be compulsoryHart v. Clayton-Parker and




Assoc. Inc., 869 F. Supp. 774, 774 (D. Ariz. 19@&t)immarizing pertinent case law and finding

all published decisions to find FDCPA countaigis permissive); Leatherwood v. Universal

Business Serv. Co., 115 F.R.88, 49 (W.D. N.Y. 1987). In Harfpr instance, the court also

found the facts giving rise to the FDCPA viotatiand those of the underlying defense to be too
discrete. 869 F. Supp. at 777Mhe court in_Hart concluded that the plaintiff's claim turned
exclusively on the content of defendantiemand for payments, rendering inapposite any
consideration of the validity ofhe actual debt._ Id. Moreavethe defendant’s counterclaim
required broad proof of facts regarg state contract law. Id.

In spite of this, Defendant, here, argues thatFifth Circuit's hatling in Plant v. Blazer

Financial Services, Inc., contsothe instant dispute. 598 F.2d 1357, 1357 (5th Cir. 1979). In

Plant, the court considered an admittedly sinslaration in which a plaitiff filed suit under the
Truth in Lending Act (TILA), and the defendasuibsequently counterclaimed for the underlying
debt obligation. _Id. at 1359. There, the coutieduined that the two claims arose from the
same “aggregate of operative facts” and thustheet|ogical relationshigest.” 1d. at 1362. As
such, the counterclaim for the underlygpt was indeed compulsory. Id.

This Court, however, finds Defendant’diaace on_Plant misplaced for two reasons.
First, the actual text of the cdigropinion in_Plant fails to suppbits extension from the TILA to
the FDCPA. In_Plant, the court stated, “[a]pplying the logical relationship test to the
counterclaim in this case cleadyggests its compulgocharacter becausesingle aggregate of
operative factsthe loan transaction, gave rise to both plainti’ and defendant’s claim.”_Id.
(emphasis added). This is noetbase in the situation at bAgwever. In rega to an FDCPA

claim, the claims arise from twadtually distinct scenarios: the loan transaction, as in Plant, and

the methods employed to actually collect on thahjas here. Second, contrary to Defendant’s



assertion that the TILA is a consumer protecstatute “just like” the FBPA, there are distinct
policy differences in the TILA and the FDCP#at support their dichotomous treatment.
Violations of the TILA, on one hand, turn directiy the factual circumstances of entering into
the loan and allow, in some circumstances, doplaintiff to dissolve the transaction, while
violations of the FDCPA do not in any way ingaie the consummation tfe loan transaction.
See Plant, 589 F. 2d at 1362 (quoting 15 U.S.8.A601) (“the purpose of ¢hact is to assure a

meaningful disclosure of credit terms so tha& tonsumer will be able to compare more readily

the various credit terms available to him”)om v. Morris, 243 F. Ap’x 31, 34 (5th Cir. 2007)

(quoting Peter v. GC Servs. L.P., 310 F.3d 344, 351-52 (5th Cir. 20@@¢ gurpose of the

[FDCPA] was ‘to protect consumers from a had unfair, harassing, and deceptive debt

collection practices...”);_Taylor v. DomestiBemodeling, Inc., 97 F.3d 96, (5th Cir. 1996)

(allowing rescission under TILA for failute disclose material information).

Finally, Defendant places significant emphasisthe Fifth Circuit’'s holding in Brown v.
Morris, asserting that Brown astds in direct contradictiono the framing of an FDCPA
counterclaim as permissive. 243 F. App’x 31 (&lin. 2007). As Defedant ably points out,
Brown did involve consideratip of an FDCPA counterclaim.The court did not, however,
address whether the counterclaim was permissiveompulsory. _Id. at 35. Instead, the court
merely held that “the district court had sugplental jurisdiction over the counterclaim and did
not abuse its discretion in allowg it to be asserted.” Id. &5, 36. As will be addressed
subsequently, whether the court has supplemeriatijction over a claim is a separate inquiry
from whether it is a compulsory counterclaim.

Therefore, finding the FifttlCircuit’s holdings in_Planaind Brown unresponsive to the

specific case at bar, this Coumds that the two factual scenarare too attenuated to arise from



the same aggregate of operative facts. TthesDefendant’s countdesm for the underlying
debt obligation is permissive, rather than compulsory.

As a permissive claim, Defendant’s countairtl can only be heard in federal court if
there is an independent source of jurisdicti Plant, 598 F.2d at 1359 (citing Diamond V.

Terminal Ry. Alabama State Docks, 421 F.2@ 2Z5th Cir. 1970). Defendant does not contend

that its counterclaim is justable under 28 U.S.C. 8§ 1331 8r1332, but merely asserts that
jurisdiction should be grantegnder § 1367. Under 8§ &3, the court is empowered to hear
claims that form part of the same case ontmoversy as a validly ead federal claim.
Supplemental jurisdiction under § 1367, however,ssm@tionary and the court need not hear the
claim if “there are...compelling reasons for derigjurisdiction.” 28 US.C. § 1367(c)(4). As
have a number of other districburts that have confrontedethissue, this Court finds that
significant countervailing policy ansiderations exist here and the exercise of supplemental
jurisdiction would be improper.Barcena, 2007 WL 1452587 at *4citing Sparrow, 385 F.
Supp. 2d at 1071). As stated in Sparrowpramary purpose of the FDCPA is to protect
individuals from unfair collectin practices regardless of whether the debt is owed and allowing
a counterclaim might have a significant chijieffect on the number of litigants under the
FDCPA. 1d. Therefore, the Court finds ththe exercise of § 1367 supplemental jurisdiction
would be improper in the case at hand.

CONCLUSION

Because Defendant’s counterclaim for the ulyétey debt obligation igpermissive rather
than compulsory and the Court declinesetxercise § 1367 Supplemental Jurisdiction, the

Plaintiff's Motion to Disniss is hereby GRANTED.



SO ORDERED, this the 11th day of September, 2012.

/s/ Sharion Aycock

U.S.DISTRICT JUDGE



