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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION

HANCOCK FABRICS, INC. PLAINTIFF

V. CAUSENO.: 1:12CV131-SA-DAS

ROWDEC, LLC d/b/a WESTLAKEASSOCIATES DEFENDANT
with

ROWDEC, LLC PLAINTIFF

V. CAUSENO.: 1:12CV222-SA-DAS

HANCOCK FABRICS, INC. DEFENDANT

MEMORANDUM OPINION

Hancock Fabrics, Inc., filed a Motion toa$tArbitration Proceeding and for Sanctions
[70] against Defendant Westlake. The Court teasewed the history of this case, the briefs,
filings, case law and authass, and finds as follows:

Factual and Procedural Histofy

Hancock and Westlake entered into an€ulting and Sales Agreement (CSA), which
included an arbitration clause. Westlake chodauoke that clause when a difference of opinion
regarding the calculatioof royalties pursuant to the @&rose between the parties.

The arbitrator issued his and on March 22, 2012, granting Westlake’s request for relief
against Hancock. In addition ttamages awarded, the arbitraadditionally awarded attorneys’
fees and costs against Hancod#ancock immediately filed aaction in the Lee County Circuit
Court contesting the authority of the arbitratoraward attorneys’ fees under the CSA. That

action was removed to this CourBee Hancock Fabrics, Inc. v. Rowdec, LN®. 1:12cv131-

! The history involved in this case has been well-documented by the Seeltemorandum Opinion [29], No.
1:12¢cv131-SA (Mar. 7, 2013); Memorandum Opinion [44], No. 1:12cv131-SA (Nov. 18)2@or purposes of
this motion, a condensed version of the facts is sufficient.
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SA-DAS, Notice of Removal [1] (N.D. Miss. Jude 2012). Westlake fitka confirmation action
in Texas, which was then transferred to the Northern District of 88ipgii and consolidated
with the initial Hancock caseSee Rowdec, LLC v. Hancock Fabrics, Iio.: 1:12cv222-SA-
DAS, Order [48] (N.D. Miss. Octl8, 2012) (consolidating cased)he transferred action sought
confirmation of the arbitral awdrin all respects, and specifiyarequested that “in doing so,
confirm that the Award obligatedancock to pay the attorney&es award and royalties to
Westlake on all Identified Productsherever they may be sold.”

In November of 2013, the Court confirmed thsbitral award, “butnot to the extent
requested.” Indeed, the Couteclined to clarify the defition of “Identified Products” as
requested by Westlake on the findingttthe arbitral award was unambiguous.

Two months later, Westlake filed a Motion to Enforce Judgment, a Motion for
Independent Audit, a Motion for Contempthda Motion for Hearing 45] contending that
Hancock was not complying with the disclosueguirements of the @Sand arbitral award
pursuant to the Court’s prior order. In denyithgse requests, the Counoted that Westlake
failed to comply with the redgrements for review as agreeghon under the CSA. The Court
cautioned that the proper course of action wdsltow the contract agreed to by the parties.

After that ruling, Westlake notified Hancotkat its Monthly Repdrfor Period 7 was
“incomplete and inaccurate” in that Hancoc&ntinued to calculate royalties on Identified
Products sold in only certain Heock stores, rather than Identified Products soldlancock’s
entire chain. Westlake furthebjected to Hancock’s failure to keavailable all records related
to the Monthly Report. Hanckaesponded within the contractlyaagreed upon ten day period
and cited language from this Court’s Septen2i® 2014 Order that the Court “refused to hold

that the arbitral award obligated Hancock gay royalties to Westlake on all ‘lIdentified



Products’ that Hancock sells, as opposed tdl@dintified Products’ Hancock sold within the
craft departments of its storesg’ justify that the reports were accurate and complete.

In response, Westlake fileth Arbitration Demand and reegt for Declaratory Judgment
with the prior arbitration firm.Hancock has since filed in thiooGrt a Motion to Stay Arbitration
and for Sanctions [70].

Analysis and Discussion

Hancock contends that Westlake is now préetl from arbitrating its claims under the
doctrines of waiver and res judicata. Harcsaontentions implicate issues surrounding the
applicability of the arbitration agreement. Tparties admittedly have a binding agreement to
arbitrate “[a]ny dispute, claim arontroversy between the partissing under or related to [the
CSA].”

Historically, courts have siggled to determine where the line is between judicial and
arbitral decision-making. Indeed, both the doesi of waiver and resigicata have recently
been noted to “implicate the dsion of labor between the coumsd arbitrators,” in deciding
these arbitration-related questiof@igsby & Assocs., Inc. v. M Sec. In664 F.3d 1350, 1352
(11th Cir. 2011). The United States Supreédmirt clarified this division of labor iRlowsam v.
Dean Witter Reynold$37 U.S. 79, 123 S. Ct. 588, 154 L. Ed. 2d 491 (2002). Hdvwesam
Court noted that two “gatewaydfiutes” are presumptively foretcourts: “whether the parties
are bound by a given arbitration clause” and “whetan arbitration clae in a concededly
binding contract applies to a pattlar type of controversy.ld. at 84, 123 S. Ct. 588. The
Supreme Court also listed othguestions that are presumptivdbr the arbitrator, including
“procedural questions which grow out of tdespute and bear on if#nal disposition,” and

“allegations of waiver, delay, @ like defense to arbitrabilityld., 123 S. Ct. 588. Moreover,



other “issues of procedural arbitrability, i.e., etlier prerequisites such as time limits, notice,
laches, estoppel, and other conditions precedean tobligation to arbitrate have been met, are
for the arbitrators to decideld., 123 S. Ct. 588 (citation omitted).

Waiver

Despite the Supreme Court’'s list ofsues including “waiver” as a question
presumptively for the arbitrator,ahFifth Circuit has continued tddress waiver of the right to
arbitrate as an issue for the couBee Republic Ins. Co. v. PAICO Receivables,, 1383 F.3d
341, 344-45 (5th Cir. 2004)Accordingly, a determination as to whether Westlake has waived
its right to arbitrate shalle made by the Court.

“The right to arbitration, like any other conttaight, can be waivke A party waives his
right to arbitrate when he actively participatesilawsuit or takes other action inconsistent with
that right.” Miller Brewing Co. v. Fort Worth Distr. Co., Inc781 F.2d 494, 497 (5th Cir. 1986)
(quotingCornell & Co. v. Barber & Ross C0360 F.2d 512, 513 (D.C. Cir. 1966)). To invoke
the judicial process, a ‘party must, at the vlgst, engage in some overt act in court that
evinces a desire to resolve the arbitrablewesphrough litigation rather than arbitrationl' re
Mirant Corp, 613 F.3d 584, 589 (5th Cir. 2010) (quot®gbway Equip. Leasing Corp. v. Fqrte
169 F.3d 324, 329 (5th Cir. 1999)). “There is asty presumption against finding a waiver of
arbitration, and the party claimg that the right to arbitrateas been waived bears a heavy

burden.” 1d. (quotingPAICO Receivables, LLL383 F.3d at 344).

2 Four other Circuit Courts of Appeals have since interpriimdsamas presumptively assigning the courts, rather

than arbitrators, questions involving allegations of waiwhen the waiver is spécally based on a party’s
conduct.See Grigsby & Asso¢$64 F.3d at 1353JPD, Inc. v. Chronimed Holdings, In&39 F.3d 388, 393-94

(6th Cir. 2008);Ehleiter v. Grapetree Shores, Iné82 F.3d 207, 217-19 (3d Cir. 200®Jarie v. Allied Home

Mortg. Corp, 402 F.3d 1, 12-14 (1st Cir. 2005). In determining that waiver of the right to arbilvatebased on a

party’s conduct in a judicial forum is a court decision, the Eleventh Circuit recognized that such determination
should be made by the decisionmaker with greater expertise in recognizing and controlling abusive forum-shopping.
Grigsby & Assocs.664 F.3d at 1354 (citinghleiter, 482 F.3d at 218JPD, Inc, 539 F.3d at 394)see also
Howsam 537 U.S. aB5, 123 S. Ct. 588 (recognizing the need to icdmmshe comparativexpertise of courts and
arbitrators to secure a faind expeditious resolution of the underlying controversy).
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“Waliver will be found when the party saekg arbitration substantially invokes the
judicial process to the detriment prejudice of the other party.Mirant Corp, 613 F.3d at 588-

89 (quotingWalker v. J.C. Bradford & Cp.938 F.2d 575, 577 (5th Cir. 1991)) (internal
guotation marks and citation omitted). “Prejudicethie context of arbitration waiver refers to
delay, expense, and damagea party’s legal position.Id. at 591 (quotingNicholas v. KBR,

Inc., 565 F.3d 904, 910 (5th €Ci2009)). The Fifth Gctuit has stated thdftlhree factors are
particularly relevant to the prejudice determioat (1) whether discovergccurred relating to
arbitrable claims; (2) the time and expense incurred in defending against a motion for summary
judgment; and (3) a party’s failure taniely assert its right to arbitratePetroleum Pipe Am.

Corp. v. Jindal Saw, Ltd575 F.3d 476, 480 (5th Cir. 2009) (quotir4ICO Receivables, LLC

383 F.3d at 346) (internal quotation omitted).

Hancock asserts that Westlake waived its right to arbitrate by “prosecuting in this Court
its request for broad royalties.” Westlake commenced the confirmation proceeding, sought to
change the venue of Hancock’s modification agtion, defended themselves in that action, and
later requested enforcement of fhedgment in order to get andependent analysis of Hancock’s
royalties structure. All discovery was condutie the prior arbitration proceeding; thus, no
discovery was required in e#h civil action. Moreover, Hancock did not contest the
confirmation of the award as much as it mipged to vacate only the attorneys’ fee portion
awarded by the arbitrator. As for the timely asserof its right to arlirate, the Court notified
the parties in September of 2014 that arbitratias the more appropriatenue for their issues
with the arbitral judgment. Westlake, after tmntractual time period for consultation, filed for
subsequent arbitration in November of that yedhe Court cannot say that Westlake failed to

timely assert its right to arbitrate, nor th@aejudice has imbued to thietriment of Hancock,



who also availed itself of a judicial forurAccordingly, Westlake has not substantially invoked
the judicial process such that Hancock has lpejudiced. Thus, Westlake has not waived its
right to arbitrate.
Res Judicata
Hancock contends that the claim Westlake s@eks to arbitrate was the claim that the

Court earlier addressed when comiiing the arbitral award. Westlake filed suit, which was later
transferred to the Northern District of Missippi, seeking a confirmation of the arbitration
award, and in particular ordering

Hancock to pay Westlake royalties ath products sold irthe Hancock craft

department during the six year term of the Agreement, including all products

and items that previously isted and were sold or oently exist and are sold

during the term of the Agreement atidat are classified in any of the

categories listed on Exhibit B of the Award.
Rowdec, LLC v. Hancock Fabrics, IndNo. 1:12-cv-222-SA-DAS, Complaint [2] at 4 (N.D.
Miss. May 9, 2012). The Courkplained that review of arbation awards made under the FAA
was “extraordinarily narrow” as well as “exceedingly deferential” and that the Court must “defer
to the arbitrator’'s dasion when possible.”ld., Memorandum Opinion6B] at 4 (N.D. Miss.
Nov. 19, 2013) (quotin@restige Ford v. Ford Dealer Comp. Servs., 1324 F.3d 391, 393 (5th
Cir. 2003), andAm. Laser Vision P.A. v. Laser Vision Inst., L1487 F.3d 255, 288 (5th Cir.
2007)). After notating specific irmtces in the arbitral awardaththe arbitrator defined or
referenced “ldentified Products,” the Court eegsly declined to clarify the definition of
“Identified Products” asequested by Westlakéd., [63] at 10. The Fidaludgment [62] entered
in that case noted that the Court granted thedat Confirm Arbitration Award “but not to the

extent requested.”

Westlake’s most recent arbitration comptaseeks a declaratory judgment that it



shall be paid royalties from and oonnection with the Initial Report (as
requested by and defined in the Award) and all subsequent Monthly Reports
(as required by and defined in the Award) on all Identified Products listed on
Exhibit [sic] to the Award and sold in all Hancock retail outlets, including
those without dedicated in-store craft departments.

Hancock Fabrics, Inc. v. Rowdec, LLBo. 1:12-cv-131-SA-DAS, Mabin to Stay T0-2] at 11
(N.D. Miss. Dec. 10, 2014).

“Claim preclusion, or res judita, bars the litigation of clais that either have been
litigated or should have beeaised in an earlier suitTest Masters Educ. Servs., Inc. v. Singh
428 F.3d 559, 571 (5th Cir. 2005). Thetgasserting that res judigaapplies has the burden of
proving that preclusion is appropriatéee Memphis—Shelby Cnty. Airport Auth. v. Braniff
Airways, Inc.(In re Braniff Airways, Ing, 783 F.2d 1283, 1289 (5th Cik986). “The test for res
judicata has four elements: (1) the parties aretickdror in privity; (2) the judgment in the prior
action was rendered by a courtogimpetent jurisdiction; (3) the prior action was concluded by a
final judgment on the merits; and (4) the sananelor cause of action was involved in both
actions."Test Masters428 F.3d at 571.

An extensive search of Fifth Circuit casevleeveals no clear incition of whether the
doctrine of res judicata as it pertains to abitration award, and ¢hcourt’s confirmation
thereof, is a question for the arhator or the court. Plaintif€ites to a 1986 case in which the
Fifth Circuit held that becausean arbitration award involves thentry of judgment by a court,
parties should be barred from seeking relief franpitration panels when, under the doctrine of
res judicata, they would be barredm seeking relief in the courtsMiller Brewing, 781 F.2d at
499. The Plaintiff also cites a m@recent case in which the Fifth Circuit held that a district
court’s direction to proceed to arbitration waemor because to do so would violate the rule of
collateral esltoppelral res judicata.Local 1351 Int'l Longshoremens Assoc. v. Sea-Land Serv.

Inc., 214 F.3d 566, 572 (5th Cir. 2000).



However, the Court’s research additionallgearthed a 1982 case in which the Fifth
Circuit held: “Whether the [arbitral] award can giwen an effect akin to res judicata or stare
decisis with regard to future ghistes that may arise between thetipa, neither the district court
nor this court should dete. If the parties do nagree, that issue itsa a proper subject for
arbitration.” Oil, Chem. & Atomic Workers IntUnion v. Rohm & Haas, Tex., In&77 F.2d
492, 494 (5th Cir. 1982) (citinjew Orleans Steamship Assoc. v. Gen. Longshore Wp#&&s
F.2d 455 (5th Cir. 1980)). The Fifth Circuit notéetre that because tlaebitration clause was
broad enough to include collateral disputes, and the arbitratoaislamas not subjé¢do judicial
review on the merits, “collateral questions abth# scope or application of an award are
themselves questions for arbitratiofd” at 495.

After these cases were decided by thehF@ircuit, the United States Supreme Court
handed down its decision lHowsam 537 U.S. 79, 123 S. Ct. 588. This case expounded on
procedural and substantive arbitrability, adlvas the decision-making obligations of both the
court and arbitrators as to those issues. naAted above, the Court explained that matters
implicating the procedural questions whichogr out of a dispute and “bear out its final
disposition” are presumptiwehot for the judge, but faan arbitrator, to decidéd. at 84, 123 S.
Ct. 588 (citingJohn Wiley & Sons, Inc. v. Livingstd76 U.S. 543, 557, 84 S. Ct. 909, 11 L. Ed.
2d 898 (1964)). In relying onéhSupreme Court’s decisiontifowsam the Eleventh Circuit has
held that res judicata is such a procedurattenahat is a question for the arbitrator, in the
absence of an agreement to the coptbeetween the contracting parti&ee Grigsby & Assogs.
664 F.3d at 1353Klay v. United Healthgroup, Inc376 F.3d 1092, 1109 (11th Cir. 2004).
Other Circuits have reached that conclusion as wellee Citigroup, Inc. v. Abu Dhabi

Investment Auth.776 F.3d 126 (2nd Cir. 2015gmployers Ins. Co. of Wausau v. OneBeacon



Am. Ins. Cq.744 F.3d 25 (1st Cir. 2014pdep. Lift Truck Builders Union v. NACCO Materials
Handling Grp., Inc. 202 F.3d 965, 968 (7th Cir. 2000) (“[Ehpreclusive effect of the first
arbitrator's decision is an issue for a later arbitrator to considéHhjon Corp. v. Ortho
Diagnostic Sys., Inc207 F.3d 1126, 1132 (9th Cir. 2000) (“[A] res judicata objection based on a
prior arbitration proceeding is a legal defense,timturn, is a component of the dispute on the
merits and must be considered the arbitrator, not the court.”)).S. Fire Ins. Co. v. Nat'l
Gypsum Cq.101 F.3d 813, 817 (2d Cir. 1996) (“[T]hesue-preclusive effect of a prior
arbitration is arbitble and so must be arbitrated.”).

Arbitration is a creature ofontract, and courts have longhse drawn theanclusion that
as a matter of contract, no party daforced to arbitrate an issue unless that party has entered
into an agreement to do sBee AT&T Tech. v. Commc’ns Workers of , AW5 U.S. 643, 648,
106 S. Ct. 1415, 89 L. Ed. 2d 648 (1986). Here, undisputed that twsophisticated parties
voluntarily contracted to arbdte “[a]ny dispute, claim oromtroversy between the parties
arising under or related to this Agreementhar parties’ performance there-under . . . .”

In confirming the arbitral award, the Cousas not required to make a merits-based
determination. See Citigroup 776 F.3d at 128-29 (noting th#éhe arbitration award was
confirmed through a limited procedure that did nequire consideration of the merits of the
underlying action);Chiron, 207 F.3d at 1133-34 (noting thtte court decides whether to
confirm an arbitration award “withut reviewing either the meritsff the award or the legal basis
on which it was reached.”). Indeed, the Caasknowledged its limited #uority in reviewing
the arbitration award asoted above. The Court recognized ttjajonsistent wih the parties’
choice, therefore, it is for the attator, not the court, tdecide the merits of the parties’ dispute;

and it is for the arbitrator, not the court to find the facts and to decide to apply theSkev.”



Hancock Fabrics, Inc. v. Rowdec, LL8o0. 1:12cv131-SA, Memorandum Opinion [44] at 5
(N.D. Miss. Nov. 19, 2013) (citinglall St. Assocs., LLC v. Mattel, In&52 U.S. 576, 588, 128
S. Ct. 1396, 170 L. Ed. 2d 254 (200&ge also Apache Bohai Corp. LDC v. Texaco China BV
480 F.3d 397, 407, 409 (5th Cir. 2007) (“An arbitratdactual findings ‘@ unreviewable’ and
‘must be accepted as true.”). Accordingly, mnéirming the award, thdistrict court did not
review the merits of the substantive claimstiog context in which those claims aros8ee
Biobased Sys., LLNo. H-06-2149, 2007 U.S. Dist. LexX26127, *2 (“[T]he court did not issue
its own judgment on substantive issues it detid#er trial or on a motion to dismiss or for
summary judgment. ‘[A] judgmenipon a confirmed arbitration avehis qualitatively different
from a judgment in a court proceeding, eveouthh the judgment is recognized under the FAA
for enforcement purposes.’™) (quotiighiron, 207 F.3d at 1133-34). Thus, as acknowledged by
the Second Circuit,

Under these circumstances, a district court unfamiliar with the underlying

circumstances, transactions, and claimgsgpisthe best interpreter of what was

decided in the arbitration proceedingte result of which it merely

confirmed. Accord Emplrs. Ins. Co. of Wausau v. OneBeacon Am. Ins.Co.

744 F.3d 25, 28-29 (1st Cir. 2014) (reasortimat because a federal judgment

confirming an arbitratioraward “does not address the steps leading to the

decision on the merits,” there is “no reason why that [judgment] should give

the federal court the exclive power to determine the preclusive effect of the

arbitration”); Chiron Corp. v. Ortho Diagnostic Sys., InQ07 F.3d 1126,

1133-34 (9th Cir. 2000) (reasoning tha¢ gholicy underlying vesting district

courts with authority to determineeiclaim-preclusive effect of their own

judgments “is not served . . . when the district court merely confirmed the

decision issued by another entity,ettarbitrator, and was not uniquely

gualified to ascertain [the] scope gm@clusive effect” of that decision).
Citigroup, 776 F.3d at 133.

In light of the standardspplied to the confirmation acin, this Court has had limited

exposure to the facts and analysis underlyingathération decision. However, an inquiry into

the four res judicata factors would necessaaihd inherently involve an examination of the
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details of the por arbitration.Employers Ins. Co. of Wausatd4 F.3d at 29 (“[Jhe arbitrator’s
path to reaching the decision on the merits determines the preclusive effect of the arbitration.”).
Resolution of whether Westlake is precluded fiammging a second arbitration action based on
the first action would require an analysis ithe scope of the arbit@ts award, which would
necessitate a review of discovery materialspnotiuced in this judicial proceeding. Indeed,

[s]ince these matters are outside thevimw of the court order confirming the

arbitration decision, therie no reason why that ondshould give the federal

court the exclusive power to determine threclusive effect of the arbitration.

The prerogative of the federal court pootect its own judgments does not
need to extend beyond the scope of the judgment itself.

The Court finds additional persuasive auityothat res judicata is a matter for the
arbitrator to examine from otherstiiict courts under thembrella of the FiftlCircuit. In a case
factually on point with tis case, a district court in the East District of Louisiana held that
because the court’s scope of inguat the confirmation stage 8 narrow and the arbitration
clause was broad, the arbitrator was in a betteition to determine the preclusive effect of the
first arbitration. Broadscape.com, Inc. v. KDS USA, |r@ivil Action No. 01-cv-0607(N), 2001
U.S. Dist. Lexis 14609, at *16-23 (E.D. La.#e12, 2001). There, like here, the parties
engaged in arbitration, an awlawvas granted by the arbitrator, the award was confirmed by the
court, and a second arbitration was then demanded2001 U.S. Dist. Lexis 14609, at *1-4.
The district court denied the “motion to stag tle-arbitration” because the parties had agreed by
executing a broad arbitration agreement thatdisgute arising out of those agreements would
be resolved bwrbitration. Id., 2001 U.S. Dist. Lexis 14609, at *22.

The Southern District of Texas has reacheat #ame conclusion. That district court

found that where the arbitration agreement negliarbitration of all disputes, and did not
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contain language that would require the res judicfense to be treated differently than other
disputes, the preclusive effect of the priobimation decision itselivas a component of the
dispute on the merit8iobased Sys., LLC v. Biobased of S. Tex.,, LLiEil Case No. H-06-
2149, 2007 U.S. Dist. Lexis 26127, at *3SLD. Tex. Apr. 9, 2007) (citiniyat’| Union Fire Ins.
Co. v. Belco Petroleum Cor@B8 F.3d 129, 135 (2d Cir. 1996)). As a result, the court noted that
the res judicata issue is “subject to arbitratind must be decided by thebdrator in the current
proceeding.’ld.

Accordingly, because the scope of the aabitn clause at issus broad enough to cover
“[a]ny dispute, claim or controvsy between the parties arising unde related to [the CSA],”
the res judicata defense assefigdHancock is a “component” of tmeerits of the dispute, and is
an arbitrable issu&ee Chiron207 F.3d at 1134yat’l Gypsum Cq.101 F.3d at 817 (holding
that a collateral estoppel defense to arbdratbased on a prior federal judgment should be
decided by an arbitrator because iaisnerit-based defense to arbitratiolphn Hancock Mut.
Life Ins, 151 F.3d at 138 (“Whether suaehdefense is itselrbitrable, likeany other ambiguity
in the scope of arbitration, ratuistem from the language tfe arbitration agreement itself
because arbitration is a matter of contract afrdbfense based on the issue preclusive effect of
the prior judgment is part of thdispute on the merits.”) (quotindat’l Gypsum 101 F.3d at
817). Thus, whether Westlake jgecluded from bringing aesond arbitratin action is a
guestion to be decided by an arbitrator.

Conclusion
The Court finds that Westlake has not waiutsdight to arbitrion, and that Hancock’s

res judicata defense is arbitrable under thstration clause in the CSA. Accordingly, the
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Motion to Stay Arbitration is DENIED. Hanckis request for sanctions likewise DENIED.
The pending Motion for Stas Conference is MOOT.
SO ORDERED, this the 27th day of August, 2015.

/s/ Sharion Aycock
U.S. DISTRICT JUDGE
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