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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION

UNITED STATESOF AMERICA PLAINTIFF
V. CIVIL ACTION NO.: 1:12-CV-215-SA-DAS
BILLY MIKE GENTRY DEFENDANT

MEMORANDUM OPINION ON MOTION FOR DEFAULT JUDGMENT

Presently pending before the Court is thevernment’s Motion for Default Judgment
[8]. In this action brought under the Packarsl Stockyards Act, the Government requests a
monetary award in the amount of $945,250.00 andnjunction precluding Defendant from
operating as a dealer or market agency udéfendant increases his bond coverage and re-
registers with the United States Departmenfgficulture [USDA] as required by a previously
entered administrative order. Based on the appécalthority, the record before the Court, and
the representations of the Government’s coumsale at the December 17, 2013 hearing held on
this matter, that motion for deflayjudgment is hereby GRANTED.

Factual and Procedural Background

According to the current record, Defendant BiMlijke Gentry is a livestock dealer and market
agency located in Houston, MississippiFor a number of years, s been engaged in the
practice of purchasing livestock drehalf of himself and othersUnder the Act, Defendant is

required to register with the USDA and p@streasonable bond to secure his performance.

! The Act defines a “dealer” as “any person . . . engaged in the business of buying or selling in commerce livestock,
either on his own account as the employee or agent of the vendopunchaser” and a “market agency” as “any
person engaged in the business of (1) buying or selling in commerce livestock on a commission basis or (2)
furnishing stockyard services.” 7 U.S.C. 88 181, et seq.
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Defendant is further required to promptly pay purchased livestock, and late payment or an
outright failure to pay iseemed an unfair practice.

In 1990, Gentry purchased livesk and then failed to pay the full purchase price when
due. Pursuant to an administrative attianitiated by the Packers and Stockyards
Administration, Gentry was assessed a civinetary penalty of $4,000.00 and was ordered to
cease and desist from engaging in any busimgesrerned by the Act without maintaining a
reasonable bond or equivalent. Then, 2001, USDA initiated a second administrative
complaint against Gentry. The ALJ subsequefudlynd, by reason of dei#i, that Gentry had
been informed that his $10,000 bond was inadés that a $75,000 bond was required, and that
he disregarded such notice and continued teraip as a market agency and dealer without
increasing his coverage. The ALJ then ingmba $5,000.00 civil monetary penalty and ordered
Gentry to cease and desist all dealer and magdetcy activities until he maintained and filed an
adequate bond. Gentry, howeveontinued to operate with \ahthe USDA considered to be
insufficient bond coverage and additionally underregbtite cost of livestocke purchased as a
dealer and as a market agency buying on a commission.

Therefore, in 2007, USDA filed a third adnstrative complaint, averring that Gentry
violated the Act by failing to file an accuratanual report. USDA attempted to serve the
complaint on Gentry by certified mail, but thengglaint was returned unclaimed. He was then
served by regular mail at his last known busireddress. Gentry failed to respond or appear,
and the ALJ subsequently found against him onbidwss of default. That order, which was
personally served on Gentry, again suspendeuriaérom purchasing livestock without filing

and maintaining adequate bond coverage. Geonght to appeal the decision, but the attempt



was subsequently dismissed for procedurakdaicies. The 2008 admatiative order therefore
became final and effective March 18, 2009.

Based on Defendant’s failure comply with that order, thnGovernment filed the present
action seeking the imposition of monetary paaaltand injunctive relief. According to the
Complaint, during March and A of 2009, Defendant purchasdiestock on at least 30
separate transactions. Further, during peeod of January and March of 2011, Defendant
purchased livestock on at least 69 separatesactions. Although Defendant was personally
served with a copy of the complaint on Octob@y 2012, he failed to answer. On November 28,
2012, the Clerk of Court entered default and Bmded a copy of that entry of default to
Defendant’s last known address way of United States Post8ervice [USPS]. On July 1,
2013, the Government moved for default judgme@entry again failed to respond, and this
Court set the motion for a hearing. That motion hearing was subsequently held on December 17,
2013. Although notice of the hearing was again se@eotry’s last known address, he failed to
appear.

Standard of Law
Under Fifth Circuit precedent, “default judgniemre a drastic remedy not favored by the

Federal Rules and resorted to thg courts only in extreme sitions.” Sun Bank of Ocala v.

Pelican Homestead & Sav. Ass'n, 874 F.2d 274, 216 (3r.1989). As such, a party is not

entitled to a default judgment as a matter of right even where the defendant is technically in
default and the actual entry remains committed taltberetion of the district court. Ganther v.

Ingle, 75 F.3d 207, 212 (5th Cir. 1996); Masorister, 562 F.2d 343, 345 (5th Cir. 1977). In

determining whether default judgment should b, the court should consider: (1) whether

material issues of fact are iasue, (2) whether there has beabstantial prejudice, (3) whether



the grounds for default are cleadstablished, (4) whether thefalglt was caused by a good faith
mistake or excusable neglect, (5) the harshneasdefault judgment, and (6) whether the court

would think itself obliged to as&lthe default on théefendant’'s motion. Lindsey v. Prive Corp.,

161 F.3d 886, 893 (5th Cir. 1998).

In the case at bar, the Governmentdiles complaint on October 11, 2012. Defendant
was personally served on October 26, 201#] ¢he summons was returned executed on
November 5, 2012. Defendant failed to ansveerd the Clerk of Cotrthereafter entered
default. That entry of default was forwardedtefendant by way of USPS. Finally, on July 1,
2013, the Government filed its motion for defaultigment. Despite the fact that the present
case has been pending in excess of a year, Defehdartill failed to file an answer or any
related pleadings. Additionally, although the Golbeld a hearing on the presently pending
motion, Defendant failed to appear before the Court. In spite of the fact that the entry of
judgment by default is disfavored, Defendans had more than sufficient time to answer and
has failed to do so, the grounds for default are well established, the Court will almost certainly
not be required to set aside the default sthddéfendant later move, there seem to be few
genuine issues of fact before the Court, and ioHat has ardently refused to appear before the
Court. Accordingly, the Couftnds that the Government’s reqidor default judgment should
be granted.

Civil Monetary Penalties

In its motion, the Government seekse imposition of $945,250.00 in civil monetary
penalties. Under 7 U.S.C. § 215(a):

Any stockyard owner, market agcy, or dealer who knowingly
fails to obey any order made undke provisions of sections 211,

212, or 213 of this title shall forfeit to the United States the sum of
$500 for each offense. Each distingblation shall be a separate



offense, and in case of a continuing violation each day shall be

deemed a separate offense. Such forfeiture shall be recoverable in

a civil suit in the name of the United States.
According to 7 C.F.R. 8§ 3.91, the Secretary is da@db adjust civil monetary penalties at least
once every four years. The Government repitsgbat at the time Defendant began operating in
violation of the Secretary’s der in 2009, the statute provided o penalty of $650 per day for
continuing violations, but that the penalty wasr@ased to $750 per day for violations occurring
after May 7, 2010.

Based on the evidence presented, Defendagaged in business as a market agency
without adequate bonding and irolation of the Secretary’s summsion order from March 23,
2009 until October 29, 2012. ThusetBovernment calculates the pkyan two steps. First,
from March 23, 2009 to May 7, 2010 as: 410 days x $650 per day = $266,500.00. And then,
from May 8, 2010 to October 29, 2012 as: 90%sda$750 per day = $678,750.00. In total, then,
the Government seeks $945,250.00. The Court,ngaséviewed the evidentiary record and
considered the arguments presented at thfaullejudgment hearing, finds the award of
statutorily mandated civil monetary penalties toneerited. Accordingly, Plaintiff's request for
$945,250.00 in civil monetary penak is hereby awarded.

Injunctive Relief

Further, however, the Government additibnaeeks an injunabin enjoining Defendant
from operating as a dealer or market ageuanger the Packers and Stockyards Act until he
increases his bond coverage and re-register’s with USDA as required by the Secretary’s 2008
order. Although imposing permanent injunctikadief typically requiresthe Court to weigh
considerations such as irrepalainjury and the inadequa®f a legal remedy, Weinberger v.

Romero-Barcelo, 456 U.S. 305, 312, 102 S. Ct. 1798, EzlL2d 91 (1982), that analysis does




not apply, where “a statute clearly mandategunctive relief for a particular set of

circumstances.”_Bedrossian v. Nw. Meuosp., 409 F.3d 840, 843 (7th Cir. 2005).

For present purposes, 73JC. § 216 provides:

If any stockyard owner, marketeagy, or dealer fails to obey any
order of the Secretary other than for the payment of money while
the same is in effect, the Secretary, or any party injured thereby, or
the United States by its Attorney General, may apply to the district
court for the district in which such person has his principal place of
business for the enforcement ofckuorder. If afer hearing the
court determines that the ordersMawfully made and duly served
and that such person is in disobedience of the same, the court shall
enforce obedience to such order &ywrit of injunction or other
proper process, mandatory or otherwise, to restrain such person,
his officers, agents, or representati from further disobedience of
such order or to enjoin uponnhior them obedience to the same.

Thus, if the Court determines that the ordesvawfully made and duly served and that the
defendant is in disobedience oftlorder, the statuteequires the Court teecure obedience by

issuing injunctive relief. Further, such injunctive relief may be granted even in the context of a

default judgment._Twist and Shout MusicLongneck Xpress, 441 F. Supp. 2d 782, 785 (E.D.

Tex. 2006) (citing DirecTV, Inc. v. Browr871 F.3d 814, 816-19 (11th Cir. 2004)); see also

United States v. Agnew, 8782 219, 220 (8th Cir. 1989).

Based on the present record, the Court determines that injunctefesheluld be entered
in favor of the Government. After hearingetiCourt finds that the Secretary’s order was
lawfully made, that Defendant waserved with that order, artdat he nonetheless remains in
disobedience of that order. Accordingly, Gensrereby enjoined froraperating as a dealer or
market agency under the Packers and Stockyards Act, 7 U.S.C. 88 181 et seq., and the

regulations promulgated under the Act, 9 C.F§R201.1 et seq., until BEndant increases his



bond coverage and re-registers with the USDA&viously required by the Secretary’s 2008
order.
Conclusion

Based on the foregoing reasons, the Goventisiélotion for Default Judgment [8] is
GRANTED, judgment in favor of Plaintiff ithe amount of $94850.00 is entered, and
Defendant is enjoined from operating as alele or market agency under the Packers and
Stockyards Act, 7 U.S.C. 88 181 et seq., andd¢bealations promulgated under the Act, 9 C.F.R.
88 201.1 et seq., until Defendant increases tigllrzoverage to the full amount required by the
regulations and re-registers with USDA as prasly required by th&ecretary’s 2008 order.

SO ORDERED, this the 30th day of December, 2013.

[s/ SharionAycock
United States District Judge




