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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION

CALVIN ELLIS PLAINTIFF
V. CAUSE NO.: 1:12-CV-234-SA-DAS
TUPELO PUBLIC SCHOOL DISTRICT DEFENDANT

MEMORANDUM OPINION

Presently before the Coud Plaintiff's Motion for Recusal [37] filed pursuant to 28
U.S.C. § 455(a), and Plaintiffiglotion for Discovery [47]. Ellicontends that the Court should
recuse based on her previous employment as a school board attorney and an extended familial
relationship with board trustee Beth Stone. Defendant, on the other hand, argues that the
disputed relationship at issue is simply tooraitded to lead a reasonable person to question the
court’s impartiality and that previous employmémta specific area of law does not create any
presumption of bias.

Factual and Procedural Background

Plaintiff's counsel, on behalf of his clie@@alvin Ellis, initially contacted the Court
December 20, 2012 in an effort to informally requésit the Court refrain from presiding over
the present case. See Exhibit A. Specificallgjriiff informed the Court that he had recently
learned that while engaged as an attorneypiivate practice, the Court had previously
represented the Itawamba County Board of Etloicaand this fact trigered concerns for his
client. Counsel’'s letter articulated that heas sure the Court would “appreciate [his]
apprehension at having a formehsol board attorney make rulings crucial to his case as well as

public perception in such a situation.”
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Plaintiff's counsel further expressed hmsservations based upon the involvement of
James A. Keith, who represented TupelablR School District during the underlying
proceedings leading to Ellis’s termination. Rtdf's counsel represented that Keith had “long
been counsel for the Mississippi School Boafdsociation,” and thefore might have had
occasion to be in contact with other school boatdrneys, such as the Court or the hearing
officer who presided over Ellis’ hearing. Plaintiff's counsdlrther indicated that he had
previously attempted to have that hearingaeffirecused on such groundsit that his request
was denied.

Upon receiving notification that the Coéuwwvould not recuse on such grounds alone,
Plaintiff thereafter filed the present motionr foecusal under 28 UG. 455(a). Plaintiff
reiterated his concern regarding the Court’'srpmpresentation of a school board, but added the
contention that he was also concerned that the Court was athpastated to Beth Stone, a
potential witness in the casélaintiff's motion provided a det&itl tree of the Court’s familial
relations, determining that Stone’s husband aedQburt shared a distant familial connection.
Indeed, according to Plaintiff's research, J.Harfetand Florence Cowden Stone gave birth to ten
children. Of those children, Walter D. Stoneswhe undersigned’s great-grandfather and Dr.
J.H Stone was the grandfather of JameSt&ne, Jr., who is maetl to Beth Stone.

The Court subsequently conducted a hegoin that motion May 16, 2013. One purpose
of that hearing was to further disclose the ifletaf the Court’s relationship to Stone and to
provide greater detail regarding her previous representation of the Itawamba County School
District. Thus, the Court informed the pastithat she had represented the Itawamba County
School District from approximately 1984 to 1999, but that during that tenure she had not

represented the district in any termination proasgs similar in scope or factual allegations.



Additionally, she informed the parties thataitigh she may have had occasion to consult James
A. Keith as a reference for miscellaneousttera, she had no specific recollection of those
instances and has not had significant contact with him in approximately fourteen years.
Additionally, the Court clarified that she hadtromllaborated on any matters with the Tupelo
Public School District during the course of her representation.

As to her relationship with Beth Stone, theu@ disclosed that evdrad Beth Stone been
listed as a party, the Court would not have irdiagly appreciated the presence of a potential
conflict. Although the Court would have indeestognized that Jim Stone was a distant cousin,
she would not have recalled that his wife’sneawas Beth. Althougthe Court hypothesizes
that she has likely met Beth Stone in the past,dghubts her ability to recognize Beth Stone in a
lineup. Clearly, it goes without saying that ttweo have not maintainedny sort of social
relationship. As to the Coust'relationship with Jim Stone, ti@ourt has indeed seen him at
church on both Mother's Day and Easter whenvisgs with his mother, and would certainly
recognize him. Neither have they, howevbgd any significant teraction apart from
occasional contact.

Discussion and Analysis
Motions to recuse are committed to the disoreof the district court and are therefore

reviewed for abuse of dis¢ren. United States v. Jorda#9 F.3d 152, 156 (5th Cir. 1995).

When analyzing a challenge under § 455(a), thetcshould consider “whether a reasonable and
objective person, knowing all of the factsowmid harbor doubts concerning the judge’s
impartiality.” In ensuring that justice “satisf[ies] the appearance of justice,” recusal may be
required even when the judge is not actually parfBae_id. This is sbecause the focus of §

455(a) is to avoid “even thgpearance of partiality.” Patters v. Mobil Oil Co., 335 F.3d 476,




484 (5th Cir. 2003). Nonetheless, whetheeasonable person would harbor doubts regarding
impartiality is an objective inqy and the court therefore asks “how things appear to the well-
informed, thoughtful and objective observer, eatlthan the hypersetise, cynical, and
suspicious person. Id. (citing In re Mas 916 F.2d 384, 386 (7th Cit990)). Applying that
framework, then, “if the question efhether § 455(a) requires dislification isa close one, the
balance tips in favor of recusal. Patters®d5 F.3d at 485 (quoting In re Chevron, 121 F.3d
163, 165 (5th Cir. 1997)).

Application § 455 (a) versus § 455 (b)

At the outset, it is importario note that Ellis attempte bring his challenge under the
generic mechanism of § 455(a) mthihan the specific provisiord § 455(b). Section 455(b),
after all, does provide spific guidelines for recusal based looth the previous employment of a
judge and her familial relations. 28 U.S.C5&%H provides that any judge “shall disqualify
himself in any proceeding in which his imparityiaimight reasonably be questioned.” 28 U.S.C.
455(b), on the other hand, sets forth specific ages in which a judge shall also disqualify
herself.

Among those situations enumerated are thosescqgw]here in private practice he served
as lawyer in the matter in controversy, or wyar with whom he previously practiced law
served during such association as a lawyer caimggthe matter, or thegige or such lawyer has
been a material witness concerniny 28 U.S.C. § 455(b)(2). Or, “[w]here he has served in
governmental employment and in such capacitstigpated as counsehdviser or material
witness concerning the proceeding or expressed an opinion concerning the merits of the
particular case in controversy.” 28 U.S.€.455(b)(3). Additionally, regarding familial

relations, the judge shall also reeuvhen “[h]e or his spouse, @person within the third degree



of relationship to either of them, or the spoaésuch a person...is a party to the proceeding, or
an officer, director, or trustee sluch a party; [or] is to thpidge’s knowledge likely to be a
material witness in the proceeding.” 28 U.S.C. 88 455(b)(5)(i) and 455(b)(5)(iv).

It is undisputed that had Ellis broughshihallenge under the specific provisions of §
455(b), recusal would be neithexquired nor merited. The Couras clearly established that
only familial relations within the third degreéggger the mandatory recusal requirement of 8
455(b)(5), and the parties are in agreement that the Court’®nslaipp to Beth Stone lies outside

of that scopé.S_ee Liteky v. United States, 510 U.S. 540, 553, 114 S. Ct. 1147, 127 L. Ed. 2d

474 (1994). Additionally, 88 455(b)(2) and (3pver only situations in which the judge
participated in the same “matter controversy” or “particular casin controversy.” Plaintiff's
claim is far too attenuated to meet suchgonous requirement. Pldifi does not even claim
that the Court performed work for the specific Defant at issue, but rather, that she performed
work for a similar type of client and thereéoprobably advocated fortmard regarding similar
issues. For these reasons, recusal pursué@ t9.S.C. § 455(b) is certainly not merited. The
guestion therefore becomes whether, althoughrequired under the specific exclusions of §
455(b), recusal might nonethelelse warranted based merely tre potential appearance of
impartiality.
Analysis Under § 455(a)

Whether a party can opt hallenge a judge’potential for impartiality based on a
relationship or previous engpiment under the gerie § 455(a), rather than the specific
guidelines provided in § 455 (b), is a point ohtention between the parties. Defendant argues

that because 455(b)(5) specifically addresseslifdnties and requires that they be within the

! Defendant has determined that the Court's relationstBetio Stone is one of thex®i Degree, and Plaintiff has
not rebutted that characterization. The Court, in comgudticonsanguinity chart on its own, is of the opinion that
the relationship is one of the Seventh Degree. Either way, it is clear that the relationship is remote.
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third degree of relationship, Plaintiff is forecdasfrom relying on the Court’s relationship with
Beth Stone to support a showingpaitential impartiality. In dter words, Defendant argues that
the specific coverage of sueahrelationship in subsection (b)gotudes any reliance on the more
general section.

In doing so, Defendant relies heavily on kifev. United States. 510 U.S. at 540, 114 S.

Ct. 1147. In_Liteky, the specific question beftihhe Court was whether § 455(a)’s instruction
that a judge should “disqualify himself imy proceeding in which his impartiality might
reasonably be questioned” was subject to the limitaf the “extrajudiciabource” doctrine._Id.
In overly simplistic terms, that doctrine requires thatalleged source of bias come from outside
the proceedings before the court (such as alilEmelationship), rathethan hostilities arising
during the course of the proceedings (such asdamonishment during ttla See id. at 545, 114
S. Ct. 1147. In determining whether that litida applied to 455(a)the Court looked to
455(b), which contained the extrajudicial sodimitation. _Id. at 553, 114 S. Ct. 1147. The
Court therefore concluded that the “limitationn® nothing in the textontradicts it) should
govern for purposes of § 455(a) as well.” Id.
In dicta, the Court explned the situation thusly:

As we have described, § 455(apands the protection of § 455(b),

but duplicates some of its proten as well—not only with regard

to bias and prejudice but alswith regard to interest and

relationship. Within the areaf overlap, it is unreasonable to

interpret § 455(a)unless the languagesquires it) as implicitly

eliminating a limitation explicitlyset forth in § 455(b). It would

obviously be wrong, for example, to hold that “impartiality could

reasonably be questioned” simply because one of the parties is in

the fourth degree of relationship tioe judge. Section 455(b)(5),

which addresses the matter of telaship specifically, ends the

disability at thethird degree of relationship, and that should
obviously govern for purposes of § 455(a) as well.



A number of lower courts seem to havdeard transplanted the third-degree requirement
of 8§ 455(b) into § 455(a) challenges. As one distcourt concluded, “the fact that a distant
relative may appear on a video which the PlHimtiay attempt to enter into evidence will have
no bearing on this Court’'s impartiality perceived impartiality throughouthis trial” because,

the court determined, the witness was outsidditind degree of relationship. Nijie v. Lubbock

County, Texas, 999 F. Supp. 858, 862 (N.D. Tex. 1998gcordingly, the court found that “no

reasonable person [could] questioheftcourt’s] impartiality.” Id.; see_also United States v.

Champlin, 388 F. Supp. 2d 1177, 1183 (D. Hawaii 200%ting that third degree requirement

governs for 8§ 455(a)); Auscape Int'l v. NaGeo. Soc., 306 F. Supp. 2d 360, 363 (S.D.N.Y.
2004) (“to the extent that Seatis 455(a) and (b) ovep, Section 455(a) Winot be read to
expand Section 455(b) to the extémat Section 455(b) specifibpaddresses an issue”).

In a case handed down prior to Liteky, however, the Fifth Circuit appeared to take a
different approach. In In re Blkner, plaintiffs chdenged the district judge ability to try the
case based on his relationship to one ofdbfendants. 856 F.2d 716, 720 (5th Cir. 1988).
Specifically, plaintiffs filed a civil RICO lawst against a nhumber gdarties involved in a
commercial real estate transaction, including fhist cousin of the district judge who was
outside of the third degree oélationship. _Id. at 717. Thievo described their relationship,
however, as like that of “brother and sister,” and the defendant was additionally godmother to
one of the judge’s children. dl at 718. The Fifth Circuit grefore determined that the
relationship created an appearantémpropriety under § 455(a), sigite the fact tat it was not
within the third degree. Id. &1. The court concluddtat “a relative witha close relationship
to the judge [was] an important participant key transactions forming the basis of an

indictment,” and a reasonable person couldetfuee question the judge’s impartiality. 1d.



Thus, as described by one commentator, twBed55(b) identifies particular situation
requiring disqualification, it willtend to control any 8 455(a) agsis with respect to that

specific situation.” Charles @#ner Geyh, Judicial Disqualifitan: An Analysis of Federal

Law 12 (Kris Markarian ed., 2d ed. 2010). Therefota fourth-degree relationship to a party
does not by itself create an appearancepaiftiality requiring disqualification—although
disqualification under § 455(aight still be appropriate” if the laive is close to the judge on a
personal basis. Id.

Additionally, in Republic of Panama v. American Tobacco Company Incorporated, the

Fifth Circuit considered a district judge’s ability to hear a case based on previous work
experience under § 455(a), rather than the more specific measures of 8 455(b)(3). 217 F.3d 343,
346 (5th Cir. 2000). There, the plaintiff dhdfiled an action against defendant tobacco
companies, alleging that they had conspired t@eahthe health risks of the product. Id. at 345.
Defendant thereafter moved the digtjudge to recuse himself §&d on circumstances related to

his previous employment._Id.

Specifically, the district judge had previousigrved as president of the Louisiana Trial
Lawyers’ Association before his appointmentttee bench. _Id. During his tenure in that
position, the LTLA filed an amicus brief alleging that smoking was addictive and caused cancer,
and that tobacco companies had known of suclyetafor decades.__Id. Although the district
judge’s name was listed on the brief as president of the LTLA, he contended that he had not
participated in its writing.__Id.Nonetheless, the Fifth Circuit detened that the fact that the
judge’s name was listed “on a motion to file @micus brief which asserted similar allegations
against tobacco companies” might lead a redsler@erson to doubt his impartiality. 1d. at 347.

Additionally, the judge h& been listed on the amicusidiralongside an attorney who was



presently representing the plaintiff in the instaation. _1d. The courfbund that the case was a
close call, but ultimately concluded thratusal was proper under § 455(a). Id.

Therefore, the Fifth Circuit has beforencluded recusal was proper under § 455(a), even
though it would not have beenerited under the more specipeovisions of § 455(b) governing
both familial relations and previous work exgege. Nonetheless, even when asking whether
either of the situations creates circumstaradksving the Court’s impartiality to reasonably be
guestioned, neither merits recusal in the casaiad. See Patterson, 335 F.3d at 484 (citing In re
Mason, 916 F.2d 384, 386 (7th Ci@2D)) (noting that t court should askhbw things appear
to the well-informed, thoughtful @nobjective observer, rather thére hypersensitive, cynical,

and suspicious person”); see also Uniteatedtv. DeTemple, 162 F.3d 279, 287 (4th Cir. 1998)

(articulating that the facts @arnot to be considered thigiu the prism of a “person unduly
suspicious or concerned abautrivial risk that aydge may be biased.”).

Unlike the factual scenario in Jordan, the Court’s relationship with the potential witness
here is attenuated both personally and in terndegfee. As articulatemore thoroughly at the
hearing conducted in ith matter, the Court doubts her @ilto even recognize the potential
witness at issue and has not had significantasacteraction with Beth Stone. Certainly, the
alleged relationship between the Court and ERitime comes nowhere close to the relationship

in Jordan, where the cdas described themselves as moke Isiblings and the party was the

(2d Cir. 1992) (upholding a refuga disqualify where the judge had a social relationship with a
stakeholder of a plaintiff company, but thdat®nship had ended almost a decade prior).
Moreover, in terms of work experience, Rli#f has produced no evidence that the Court

litigated any similar cases fahe Itawamba County School Bdarand the Court is unable to



recall any particularly similar proceedings. Further, the Court lastrpegtl work for a school
board in 1999, approximately fourteen years iptm hearing the present matter. Plaintiff's

showing here pales in comparistithat presented in Republic of Panama, where the judge’s

name had appeared on a markedly similar amicied alongside the attorney representing the
subsequent plaintiff.

Plaintiff's alternative argumens that although neither ti@ourt’s previous employment
nor her relationship to Beth Stone, standing alone, would justify recusdl,circumstances do
create an appearance of impartiality when cared in the aggregate. Ellis, however, has cited
to no case law aggregating such weak connectims determining that together they justify
recusal. _See Auscape, 306 F. Supp. 2d &t 3the combination of bases relied upon by
plaintiffs is no stronger in the aggregate than eawisidered individually.”). Thus, this theory
is also without merit and the Courtdliees to recuse on such grounds.

Finally, the Court determines that Plafii's motion for leave to conduct discovery
regarding the potential materigliof several witness’s testimonfiauld also be denied. Plaintiff
argues that he should be allowed to conduoumber of depositions to determine just how
material Stone’s testimony might be.The Court, however, determines that based on the
attenuation of the relationship,cresal would be improper regardless of the potential materiality
of Beth Stone’s testimony, and that requisstherefore denied. Additionally, although the
materiality of a witness might famtin to gauging th@otential for impartiality to be questioned,
it is not an explicit considetian of 28 U.S.C. 455(a), and Ri&iff has made abundantly clear

that it is through that avenueathhe brings his challenge.

2 To the extent that Plaintiff has attempted to use his motion for leave as an opportunity to marshal the Court’s
potential relationship with Valerie Whitwell into his 283JC. § 455(a) challenge, that contention deserves little
consideration. As mentioned at the hearing on Plaintiff's motion, it is possible that thén&oprtirchased clothing

from Whitwell's retail business in the past. Thisxmway provides justification for recusal.
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Conclusion
Having fully considered both Plaintiff’'s argemt and the applicable law, the Court finds
that a reasonable person, befally advised of the facts, wodiInot harbor doubts regarding the
Court’s impatrtiality based on the fact that jhdge long ago represented a similar client and a
potential witness was a very dist relative with no soal relationship tdhe judge. The Court
therefore denies both Plaifits Motion for Recusal under 8§ 455(a) [37] and his Motion for

Discovery [47].

SO ORDERED, this the 27th day of June, 2013.

/s/ Sharion Aycock
U.S. DISTRICT JUDGE
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