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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION

CALVIN ELLIS PLAINTIFF
V. CIVIL ACTION NO.: 1:12-CV-234-SA-DAS
TUPELO PUBLIC SCHOOL DISTRICT DEFENDANT

MEMORANDUM OPINION ON MOTION FOR SUMMARY JUDGMENT

This cause comes before the Court ofieDdant’s Motion for Summary Judgment [29].
Because the Court determines that Plaintiff's brezatontract, tortious breach of contract, and
procedural due process claims are barred by the doctrine pidieata, the Court dismisses
those counts of Plaintiff's Complaint. In atidn, the Court finds thaPlaintiff has failed to
establish a genuine dispute of material fact with regard to his equal protection and tortious
interference claims and grants summary judgneriavor of Defendant as to those counts as
well.

FACTUAL AND PROCEDURAL BACKGROUND

The instant suit arises from a disagreentmttveen Calvin Ellis and the Tupelo Public
School District (“the District”)regarding Plaintiff's termination.Ellis, who was hired by the
District in 2006, was employed &®th a music teach@nd the show choir déctor at Tupelo
High School. The terms of that employment tielaship were embodied ia written contract,
which was renewed on an annual basisatTdontract was renewed for the 2011 though 2012
academic year in August of 2011.

On September 30, 2011, Ellis hosted a “bondimgtiifor the male students enrolled in
the school’'s coed show choir. That same nighis’s wife hosted a “hair and makeup night” for

the female students enrolled in the choir. Dutimg course of the evening, the group of female
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students “pranked” the malesars “by painting them wittshaving cream and other non-

destructive substances.” In return, the graipmale students decided to engage in some
“pranking,” themselves. According to Plaffitihowever, the boys’ methods were admittedly
“more aggravated.”

The following week, the District administian received a parental complaint regarding
Ellis’s involvement in the alleged “pranking” incident. The interim superintendent, David
Meadows, ensured that an investigation of the tswepuld ensue. He further conveyed that the
complaint should be lodged with the high school principal, Jason Harris. On October 6, 2011,
Harris delivered Ellis a letter informing hirthat the superintendenwas placing him on
administrative leave until a thorough investigatmuld be conducted. Ellis was directed to
abstain from contacting any students or paehiring the pendency dfie investigation, and
was further instructed to discomtie giving private voice lessonsdtudents in the interim.

As the administration conducteinterviews with concermke parents and students, the
scope of the investigation broambel to allegations outside ofettpranking incident as well.
During the course of the investigation, Meadomvet with Ellis on October 13, 2011 to discuss
both his involvement in the pranking incidemtd additional matters which had been brought to
the attention of the administrati. Ellis thereafter retained attorney and requested another
meeting to respond to the Dist's allegations. On Octobe&8, 2011, Ellis was terminated
pursuant to a letter @htifying twenty-three purpted counts of misconduct, including, in part,
violation of music copyright laws, providingipate voice lessons during the school day, failing
to provide adequate supervision on a fielg,tfiailing to provide adguate supervision at a

competition, accompanying minors out after midnightiolation of a city ordinance, creating a



hostile work environment, charging persoredpenses to a booster club credit card, and
committing acts of insubordination while on administrative leave.

Ellis, through counsel, thereafter requested a public hearing putsudississippi Code
Section 37-9-59. Consequently, the Board opbeedmploy a hearing officer under Mississippi
Code Section 37-9-111, which provides school b®dne discretion to conduct the hearing or
appoint an officer for such purpose. That hmepwas set for December 5, 2011. In the interim,
Ellis unsuccessfully sought clarification on fngrported instances of misconduct, and attempted
to gain access to his former email account badster club financial recds. The District
provided Ellis with its witness list on Decesrbl, 2011, and relinquishedcopy of its exhibits
on December 4, 2011.

The hearing spanned approximately ten dayesr a three month period, generating in
excess of 2,000 pages of transcribed argumentestunony. Upon agreement of the parties,
Ellis and the District supplemented the heamagord with additional affidavits. On March 23,
2011, the hearing officer issudds report, concludig that the termition was “a proper
employment decision based upon a valid educati@@on.” Pursuant tais request, Ellis was
allowed to present a statement regarding tearihg officer's findings before the Board on
March 26, 2012. In spite of his plea, the Boaometheless issued a written decision adopting
and affirming the dismissal on March 28, 2011. That written decision reiterated that Ellis had a
right to appeal, contingent on the filing of atipjen in the Lee County Chancery Court. Ellis
intentionally opted to forego filinthat appeal, and instead filed a separate action in this Court.
On December 18, 2012, Ellis filed an amendmunplaint, averring liability under equal

protection, procedural due prosegort, and contract theoriesDefendant has since filed a



motion for summary judgment, camding that Plaintiff's claimare due to fail as a matter of
law.

SUMMARY JUDGMENT STANDARD

Summary judgment is warranted under R&@&(a) of the Federal Rules of Civil
Procedure when the evidence reveals both thas thero genuine disputegarding any material
fact and that the moving partyesititled to judgment as a mattdrlaw. The rule “mandates the
entry of summary judgment, after adequateetifor discovery and upon motion, against a party

who fails to make a showing sufficient to estadblise existence of an element essential to that

party’s case, and on which that party will bear the burden of proof at trial.” Celotex Corp. v.
Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The party moving for summary judgment “bears ithitial responsibily of informing the
district court of the basis fats motion, and identifying those gimms of [the record] which it
believes demonstrate the absente genuine issue of materitct.” Id. at 323, 106 S. Ct.
2548. The nonmoving party must then “go beyoredgleadings” and “deghate ‘specific facts
showing that there is a genuirssue for trial.”” _Id. at 324, 106 &t. 2548 (citation omitted). In
reviewing the evidencea€tual controversies are to be regalin favor of the nonmovant, “but

only when . . . both parties have submitted evideria®ntradictory facts.”_Little v. Liquid Air

Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en baidhen such contradictory facts exist, the

court may “not make credibility determinations weigh the evidence.” Reeves v. Sanderson

Plumbing Prods., Inc., 530 U.S. 133, 150, 120 S2097, 147 L. Ed. 2d 105 (2000). However,

conclusory allegations, speculation, unsubsttatiaassertions, and ldgic arguments have

never constituted an adequate substitute for specific facts shawjaguine issue for trial. TIG



Ins. Co. v. Sedgwick James of Wash., 276 F234l, 759 (5th Cir. 2002); SEC v. Recile, 10 F.3d

1093, 1097 (5th Cir. 1997); Little, 37 F.3d at 1075.

DISCUSSION AND ANALYSIS

Defendant contends that a number of PlHistclaims are precluded, while arguing that
the remaining claims simply fail on their nter Accordingly, the Court first considers
Defendant’s preclusion contentions, and thens to the merit-lsed arguments.

A. Precluded Claims

Under Mississippi Code Section 37-9-59, “fimcompetence, neglect of duty, immoral
conduct, intemperance, brutal tr@ant of a pupil[,] or other goochuse[,] the superintendent of
schools may dismiss or suspend any licenseglayee in any school district.” However,
“[b]efore being so dismissed @uspended|,] any licensed ewmyte shall be notified of the
charges against him and he shadl advised that his entitled to a puiz hearing upon said
charges.” Nbs. CoDE ANN. § 37-9-59. Accordingly, “upon a request for a hearing by the
person so suspended or removed][,] [the schoaltd] shall set a date, time and place for such
hearing which shall be not sooneathfive (5) days nor later thdhirty (30) days from the date
of the request. The procedure for such heariradl $f& as prescribed for hearings before the
board or hearing officer in Section 37-9-111.” Beelto request a hearing “constitute[s] a waiver
of all rights by said employee asdch discharge or suspension khal effective on the date set
out in the notice tothe employee.” Mss. CODE ANN. § 37-9-59.

Mississippi Code Section 37-9-1ptovides that such hearing “may be held before the
board or before a hearing officer appointeddoch purpose by the board, either from among its
own membership, from the staff of the schodtitt or some other qualified and impartial

person . ...” NBs. CODEANN. 8§ 37-9-111(1). When conducted &¥earing officer, the hearing



“shall be conducted in such a manner as to affioedparties a fair and reasonable opportunity to
present witnesses and other evidence pertinetihdoissues and to cross-examine witnesses
presented at the hearing.”1d8. CoDE ANN. § 37-9-111(3). After théearing, the board shall
review “the report of the hearirafficer, if any, the record of the proceedings and, based solely
thereon, conclude whether the proposed nonregmant is a proper employment decision, is
based upon a valid educationahson or noncompliance with schaltrict personnel policies
and is based solely upon the evidepoesented at the hearing . . . .i9d CODE ANN. § 37-9-
111(5).

Any employee dissatisfied with the board’s fimcision is entitled to judicial review
under the provisions of Mississip@iode Section 37-9-113. As adiated there, “[a]n appeal
may be taken by such employee to the chancenyt obtine judicial distrct in which the school
district is located, by filing a petition with the dteof that court . . . within twenty (20) days of
the receipt of the final decision of the board.” @wuiew, the chancery cdig scope of review is
limited to whether the school board’s decisionswan pertinent part, “unlawful” or “[i]n
violation of some statutory or cditstional right ofthe employee.” Mss. CoDE ANN. § 8§ 37-9-
113(3) and 37-9-113(3)(c). “Any f& aggrieved by action of the chancery court may appeal to
the Supreme Court in the manner provided by lawi5IMCODE ANN. § § 37-9-113(5).

In the case at bar, Plaintiff declined to appeal the board decision, opting instead to file a
collateral action in federal court. Accordingefendant now argues that Plaintiff's failure to
timely appeal the board’s decision rendered dbeision final in an “adjudicative sense” and
thereby precludes his breach ohtract, tortious breach of conttaand procedural due process

claims under the doctrines of r@sdicata and collateral estoppelAccording to Plaintiff,

! Although not raised by Defendant, the Court notes that Plaintiff has curiously failedke % U.S.C. § 1983 as
the vehicle for his constitutional claimappearing instead to bring thosaikls directly under the Fourteenth
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however, the subsequent action i$ barred by either res judicata collateral estoppel because
“Ellis has not sought in this action reinstatemerttisoposition as a teacheitlvthe district.” In
essence, Ellis argues that the present actinatibarred because he seeks a remedy not provided
by the legislatively establishedwiew process. The Court notmrns to the merits of those
arguments.
1. Breach of Contract, Tortious Breach of Contract, Procedural Due Proess

As defined by the Fifth Circuit, “[r]es judicatis the venerable legal canon which proclaims

that a valid and final judgment precludeseeand suit between the same parties on the same

claim or any part thereof.” _Medina v. INS93 F.2d 499, 503 (5th Cir. 1993). “To determine

the preclusive effect of a state court judgmerd fiederal action, “federal courts must apply the

law of the state from which the judgmentexnged.” Black v. N. Panola Sch. Dist., 461 F.3d

584, 588 (¥ Cir. 2006) (quoting Amica Mut. In€o. v. Moak, 55 F.3d093, 1096-97 (5th Cir.
1995)).
Under Mississippi law, “res judicata or liederal estoppel préudes relitigation of

administrative decisions.” & F Prop. v. Madison Co. Bd. of Supervisors, 933 So. 2d 296, 302

(Miss. 2006) (internal quotation omitted). AscBueven in the context of an administrative
decision, the doctrine precludgmarties from “litigating clans ‘within the scope of the

judgment.” 1d. (quoting_Anderson v. La¥® 895 So. 2d 828, 832 (Miss. 2004)). That bar

Amendment. The confusion regardingaiBtiff's theory of recovery is exacerbated, however, by the fact that
Plaintiff conditions the Court’s jurisdiction under 28 U.S.C. § 1343(a)(3) and requests attorney’s feestand c
under 42 U.S.C. § 1988, which includes no provision actions brought directly under the Constitution.
Additionally, as the Fifth Circuit has reiterated, “[e]ven the most cursory reading of our case law demsonstrate
beyond cavil that we have permitted prosecution of such actions directly under the Constitlytiavhen
necessitated by a total absence of adtive courses and ‘no other means’ #dsto seek ‘redress for flagrant
violations of the plaintiff's constitutional rights’ . . . Wh a statutory mechanism is available, 42 U.S.C. § 1983
being a prime example, plaintiffs must invoke its protection.” Mitchell v. City of Houston, Bpp=x 211, at *1

(5th Cir. 2003) (quoting He#r, Inc. v. Dep't of PublidVelfare, 617 F.2d 381, 382-83 (5thrC1980)). Because,
however, the Court determines that Plaintiff's constitulime@ms fail on other grounds, the Court need not give
this issue consideration.




applies not only tohose claims that were raised in the ppooceeding, but also to those issues
that should have or could have been raisedi@s 1d. (citing Anderson, 895 So. 2d at 832).
The doctrine is an embodiment of the law’s refugaltolerate a multiplicityof litigation.” 1d.

(quoting_Little v. V & G WeldingSupply, Inc., 704 So. 2d 224, 2@2iss. 1997)). Specifically,

it is “designed to avoid the expense and vexa#itiending multiple lawsuits, conserve judicial
resources, and foster reliance on judicial actly minimizing the possibiies of inconsistent

decisions.” _Id. (quoting Hason v. Chandler-Sampson Infngc., 891 So. 2d 224, 232 (Miss.

2005)).

To invoke the doctrine of res judicata in M&ssppi, the following four identities must be
present: “(1) identity of the subject matter; (2¢ntity of the cause of action; (3) identity of the
parties; and (4) identitgf the quality or character of a persagainst whom a claim is made.” Id.

(citing Harrison, 891 So. 2d at 232). If those titegs are present, thgarties are barred from

relitigating “issues that were decided or could/éndoeen raised in the previous action.” Id.
(citing Harrison, 891 So. 2d at 232).

In gauging whether identity of subject mattexists, the court's recent analysis has
focused on the actual basis of the actions, “rather than the identity of the things sued for.” Gates

v. Walker, 62 F.3d 394, at *3 (5th Cir. 1995)o(meported) (citing Riley v. Moreland, 537 So.

2d 1348, 1354 (Miss. 1989)). Inhatr words, “identity of sulct matter turns on a general
characterization of the suit. It is the siavge of the action.” Black, 461 F.3d at 591.
Conversely, identity of cause a€tion “is defined by & underlying group dfacts giving rise to

a claim.” Id. It is measured by reference to the “group of operative facts that entitle[] a

petitioner to seek remedy aourt.” Id. at 589.



Although the two concepts are @y related, they require stinct consideation. _Id.
lllustratively, the Fifth Circuit’'s decision iBlack provides guidance for parsing and applying
the two requirements. Id. There, the plaintiff initially filed suit in state court against a defendant
school district on the basis that school employeatsallegedly failed to prevent a sexual assault
of plaintiff's daughter. _Id. at 587. While appeal of the state judgment was pending, the
plaintiff filed a second suit against the same deémts in federal courgverring liability under
42 U.S.C. § 1983, the Americans wibhsabilities Act, the Retmlitation Act, and the Civil
Rights Act of 1964._Id. In determining whethibere was subject mattefentity between the
two suits, the court articulated that both couldcbesidered contingent on “the sexual assault of
Jane Doe.”_ld. The causes of action, in twere the underlying facts\gng rise to plaintiff's
claims: the “sexual assault atthands of two boys in her unswgsed classroom.”_1d. As
such, identical factual allegatiossipported the legal theorieshoth suits and the identities of
subject matter and cause ofian were present. Id.

In the case at bar, Plaintdbntends only that “[t]he subgt matter and the circumstances
giving rise to the issues before the Court diffem those in Plaintiff’'s termination hearing.”

The Court perceives this to be a rebuttal to Defendant’s characterization of the identities of

subject matter and cause of actfon.

2 Plaintiff offers very little additional argument regarding res judicata. As to his collateral estoppel response, he
relies almost exclusively on the court’s holdings in Board of Trustees of State Institutions of Higher Learning v.
Brewer, 732 So. 2d 934, 937 (Miss. 1999), and Smith v. University of Mississippi, 797 So. 2d 956, 961 (Miss. 2001)
(construing_Brewer)._ Brewer, however, provides no mention, much less discussion, of the doctrines of r@s judicat
or collateral estoppel, providing this Court no guidance for the particular issue at_hand. See Bie®er,2ZtPat
936-37. Res judicata and collateral estoppel, after all,finmative defenses that must be pled by the defendant.
Johnson v. Howell, 592 So.2d 998, 1001 (Miss. 1991).thAscourt explicitly alluded to in Brewer, the defendant
there had failed to raise the “statutgmnpcedures” defense in its answer.eBer, 732 So. 2d at 936. Smith, on the
other hand, reaffirmed that “[o]nce an agency decision is final and the decision remains unappealethdépond t

to appeal, it is barred by administrative res judicata datesal estoppel.” _Smith, 797 So. 2d at 963 (internal
guotation omitted). Accordinglglaintiff's reliance is misplaced.
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According to Plaintiff, the question befoilee Board was whether the termination “[was]
a proper employment deasi [and was] based upon a lida educational reason or
noncompliance with school distrigtersonnel policies . . . .” Seeid8. CoDE ANN. § 37-9-
111(5). In arguing that the decision failedctanstitute a “proper employment decision,” Ellis
offered largely the same argument presentee.hdllustratively, during the parties’ opening
statements, counsel for Ellis articulated, “I makat all charges against my client, Calvin Ellis,
be dismissed and that he be immediately reiedt&d his position as a teacher at Tupelo High
School. As grounds for my motion, | would show that this proceeding from it inception has been
one which has violated his rights to due process and his rights tchadaing under the law.”

In support thereof, Platiff's counsel argued:

[O]n October 28, 2011, my clie@alvin Ellis was handed a four
page letter, contained some 22 ¢jea against him . . . If you look

at the letter, which | will also nk& an exhibit to my motion, we
have not just 22 charges. Many of the charges have
subparagraphs. . . . Many of thederges are not specific. They
contain no statement of fact§hey contain no statement of how
and when Mr. Ellis violated any Isgol policy, any law, or did any
other—or committed any other aittat violated school policy in
any way. . . . Consequently, even on just that one charge, | don’t
have any idea of who toall as witnesses at this proceeding. . . .
Yesterday at 1:37 p.m., Sunday, | received by email from Ms.
Stimpson 140 documents. Because | was in the office working
Sunday, | found out about these documents. Had | not been in the
office Sunday working on this oasl would not have know about
the existence of these 140 documsenntil eight o’clock this
morning. . . . However, it is cleéinat Mr. Ellis has not been given
adequate notice of the charges agahim, which is a fundamental
part of due process, and he hashexn given a fainearing today.

In resolving those issues, the hearing a&ffi proposed that, “theuperintendent did
present substantial evidence that supports his decision to terminate Mr. Ellis as being a proper
employment decision and based upon a valiccational reason or non-compliance with school

district personnel policies.” Based on its oweview, the Board concluded that “evidence

10



presented at the hearing demonstrated thatrscof Mr. Ellis constituted good cause for the
Superintendent’s decision to terminate Mrli€€l Accordingly, the Board found that “the
Superintendent’s decision tortenate the employment of MEllis is a proper employment
decision and is not contrary to law.”

In his present amended complaint, Plaintiféesy “The exact number of charges made by
the Administration of TPSD was, and is, incapable a@iceéxletermination.” Further, he argues,
“the vast majority of the ‘charges’ are so vagund andefinite as to be wholly deficient in giving
Ellis adequate notice of the acts and omissign which TPSD based his termination.” Thus,
according to Plaintiff, “[tlhe Board’'s decisiai® uphold the terminationf Ellis is therefore
arbitrary, capricious and without foundation in f&d@m any evidence adduced at the hearing.”
Plaintiff conditions his breach of contract cmion the allegation that Ellis was terminated
“without valid cause” and depriveaf a *“full and fair’ opportunity tditigate thealleged reasons
for his termination.” Plaintiftacks on his tortious breach cta by arguing, that such breach
was “willful, intentional, wanton and wrongful’na constitutes an independent tort. And, in
regard to his procedural due process cldinat Defendant failed to follow Board policies
regarding investigations of complaints, failed give adequate notice of the reasons for his
termination, and failed to allow adequaiscovery prior to the hearing.

As articulated by the Fifth Circuit in Black, gauging the subject mattef an action, the
court looks to the “substance of the action,” @ theneral characterization of the suit.” Black,
461 F.3d at 591. Here, the substance or genkaahcterization of the underlying action was the
propriety and lawfulness of Ellis’s terminatio®pecifically, the Board had to consider whether

there existed valid cause to terminate the cohttad whether the deaisi constituted “a proper
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employment decision.” That sanoharacterization applies withqual force to Ellis’s federal
suit, and the Court thdsds the identity of gbject matter present.

As to the causes of action, the court shouttk o the “underlymg group of operative
facts giving rise to the claim.” During theiqr administrative proceeding, the underlying facts
of the cause of action encompassed the factusg¢sbaf the District's distinct allegations of
Ellis’s misconduct as well as the district’'sncluct in investigating and then prosecuting the
termination proceeding. Herdllis again seeks to contestethveracity of the District's
allegations and then challenge the purporf@dcedural inadequacies leading up to his
termination hearing. Accordingly, the Court findsridity in the causes aiction to be present as
well. Because Ellis has not coness the identities of the parties and the quality or character of a
person against whom a claim is made, and tbertfinds the identities of subject matter and
cause of action present, res judicata applies ttheasubsequent claims. Ellis’s present action is
therefore barred with regard toshireach of contract, tortiousdarch of contract, and procedural
due process claimisConsequently, the Court need neaich Defendant’s contentions regarding

the applicability of collateal estoppel or # underlying merits of those clairhs.

3 Although Plaintiff fails to draw any attention to the issue, the Court has given additional consideration to the
applicability of the res judicata bar to Plaintiff's procealudtue process claims due to the fact that the underlying
adjudication was an administrative decisimther than a court-issd judgment. The Courtrfils that res judicata is

still applicable, however, because the Supreme Court hdsiststal that outside of Title VII, “when a state agency
acting in a judicial capacity resolves disputed issues of fact properly before it which the parties havelbqdade a
opportunity to litigate... federal courts must give the agency’s factfinding the same preclusive effect to which it
would be entitled in the State’s courts.” Univ. of Tenn. v. Elliott, 478 U.S. 788, 799, 106 S. Ct. 3220, 92 L. Ed. 2d
635 (1986) (internal quotation omitted). Further, the Fifth Circuit has plainly articulated that such aalinimists
judicata is not limited to factual findings, but includes legal resolutions as well. Medina, 993 F.2d at 568d“We

no viable support for [the position that administrative res judicata is limited to factual findings.”); see also Cox v.
Desoto Co., 564 F.3d 745, 749 (5th Cir. 2009) (finding that wrongful termination claims weredpdebly state
administrative decision regarding the reasons for plaintiff's discharge). Finally, a wide range of persuasiwe authorit
also leans in favor of granting preclusieffect to the District’'s quasi-judicial determination here. See Misischia v.
Pirie, 60 F.3d 626, 629-30 (9th Cir. 1995) (grantinglfaral preclusive effect to administrative legal determination
when plaintiff failed to appeal to state court as allowed by statute); Atiya v. Salt Lake Cty., 988 F.2d 1013, 1020
(10th Cir. 1993) (granting preclusive effect to admmaiste decision under collateral estoppel doctrine when
plaintiff declined to seek review state court as allowed by statute); Rgeddmax Coal Co., 971 F.2d 1295, 1300

(7th Cir. 1992) (finding preclusion of plaintiff's 42 U.S.C. § 1981 claims due to the &tdhtty were ruled on by

an administrative agency and plaihtorewent administrative appeal).

12




B. Substantively Deficient Claims

As to Plaintiff's remaining equal protection and tortious interference with contract
claims, Defendant fails to raise res judicatacollateral estoppel as a defense, instead merely
attacking them on their substantive merit. Acaagty, the Court analyzethose claims on their
underlying legal merit alone.

1. Equal Protection

Plaintiffs amended complaint avers that “theeo rational basit afford nonrenewed
teachers due process in the form of prehearisgodtery and to deny such process to teachers
whose contracts are terminated before expiration.” Specifically, Pidakes issue with the
fact that teachers who are simply non-renewddiden contract years aeatitled to pre-hearing
discovery pursuant to Mississippi Code SattBY-9-109, while employees who are terminated
mid-year are granted no such discovengler Mississippi Code Section 37-9-59.

Defendant argues first thahe claim is legally defieint because the purported
classifications are a product of Mississippi'gigative enactment rather than a policy of the
District, and second, that there id€arly a rational basis for thedtiinction.” Insupport of that
proposed rational basis, Defendant alleges that because “just cause” is not required to non-renew
an employee under Section 37-9-109, the statutes“dffer the employee a trade off, that is,

heightened procedural protectiowhich include a prompt exchge of witnesses and exhibits

* To the extent Ellis may somehow be heard to comptlaat the Board’s decision, outside of his argument
regarding the specificity of the charges and discovery atioes deprived him of procedural due process, the Court
finds it noteworthy, and indeed fatal, that Ellis intentionally declined appeal of that decision. As explicitly
enumerated by Section 37-9-113(3)(&)ny employee aggrieved by a decisiontbé school board may then appeal

to the chancery court where the lawfulness of the board’s decision may be contested on the basis that it was made in
violation of some statutory or constitutional right of the employee.” Failure to invoke the procedural process allowed
to Plaintiff undercuts his ability to clai that he received inadequate procedpratess._See Rathjen v. Litchfield,

878 F.2d 836, 839-40 (5th Cir. 1989) (explaining that generally “no denial of procedural due processtweuss
person has failed to utilize the state procedures availalblientt); Galloway v. State of Louisiana, 817 F.2d 1154,
1158 (5th Cir. 1987) (“an employee cannot ignore the process duly extended to him and lpli@ndbat he was

not accorded due process.”).
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prior to the administrative hearing becauseedimployee bears the burden of demonstrating the
error underlying the ‘non-renewal’ decision.” @re other hand, according to Defendant, where
the superintendent bears the burden of showing “just cause” under Section 37-9-59, such
procedural safeguards are not necessary. In response, fiPleamtiends simply that the
distinction “is an arbitrary digion of citizens, for equal protection purposes, which divides them
into different classes and treats them difféserviolating the equaprotection clause.”

Distilled to its most basic maxim, “the edyotection clause mandates similar treatment

of persons in similar situations.” Are@aux v. Treen, 671 F.2d 128, 131 (5th Cir. 1982).

Where, as the parties agree here, rationalsbasiiew applies, thequal protection clause
“requires only that the legislative classifice rationally promote a legitimate governmental
objective.” 1d. Further, the restiv “begins with a strong presungati of constitutioal validity.”

Malagon de Fuentes v. Gonzales, 462 F.3d 498, 504 (5th Cir. 2006) (citing Flores-Ledezma v.

Gonzales, 415 F.3d 375, 381 (5th Cir. 2005)). Thepff bears the burdeof showing that the
“law is arbitrary,” and the differential treatntemust be upheld “if there is any reasonably
conceivable state of facts thebuld provide a rational basis ftne classificabn.” Kite v.
Marshall, 661 F.2d 1027, 1030 (5th Cir. 1981).

Here, the Court finds that Plaintiff’'s equabpection challenge fails. First, as Defendant
contends and Ellis fails to rebut, the legal distinction complained of is that which is propagated
by the State of Mississippi, rathtttan the District. Ellis’s complaint is focused solely on the
state legislature’s enactment of the distinttioather than a specific policy instituted or
maintained by the District here. See PKWm. Compl., at { 49 (Mliss. Code § 37-9-59,
governing Ellis’'s termination here, provides faone of the pre-hearing discovery permitted

nonrenewed teachers and discriminates on its fami@sigerminated teachers and/or permits the
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unlawful administration by state officers of atstte fair on its face but resulting in unequal
application to those who are entitled to be treéatike.”); Pl.'s Resp. to Def.’s Mot. for Summ.

J., at 33-34 (“Under Mississippaw, licensed teachers (such B#is) whose contracts are
terminated before completion are afforded hepand judicial review ghts under the provision

of Miss. Code §[§] 37-9-59, 37-9-111 and 37-9-113 . . . Miss. Code § 37-9-59, governing Ellis’s
termination here, provides foone of the pre-hearing discovepermitted non-renewed teachers

and discriminates on its face against termingtsthers. . . Miss. Code 8§ 37-9-59 fails to
rationally advance any valid interest andnist reasonably related ta valid governmental
interest.”). In order to maintain his claim, Piaif must point to the conduct or policy of a party
defendant. Ellis has neglected to do so, and his claim is likewise due to fail. See Salcido v.

Univ. of Miss., — F. App'’x —, 2014 WL 553114t *4 (5th Cir. Feb. 13, 2014) (noting

plaintiff's “equal protection claim failbecause none of the named [d]efendamide decisions
regarding clinical assignments and externshignd [plaintiff] has not provided competent
evidence that they encouraged discriminatoriaver or instituted policies that led to her
receiving fewer clinical hours”).

Moreover, even apart from this pleading difincy, Plaintiff has simply failed in his
guest to show that the legislative distinction is arbitrary and that there is no “reasonably
conceivable state of facts thetuld provide a rational basis ftre classification.” _See Kite,

661 F.2d at 1027. In support of his claim, Elites the Eleventh Ciuit's approval of the
principle that “[tlhe Constitution does not require that things different in fact be treated in law as
though they were the same. But it does requirésigoncern for equality, that those who are
similarly situated be similarly treated.”  See’®IResp. to Def.’s Mot. for Summ. J., at 33

(quoting_Johnson v. Smith, 696 F.2d 1334, 1336 (11th Cir. 1983)).

15



The problem with thiscontention, of course, is th&laintiff has wholly ignored his
obligation to show that terminated teachersndb stand on factually distinct ground from non-
renewed teachers. As articulated by the M#&gpi Supreme Courgind echoed by Defendant,
the superintendent bears the burden of proof in termination proceedings while the teacher bears

the burden with regard to non-renewals. Misgpi Empl. Sec. Comm. v. Philadelphia Mun.

Sep. Sch. Dist. of Neshoba Co., 437 So. 2d 382, n.4 (Miss. 1983). Furthermore, while a

teacher terminated under Section 37-9-59 cary dd discharged for one of the reasons
enumerated by the statute, a teacherb@non-renewed under Section 37-9-105afor reason,
so long as it is not a reason piaked by law and the procedurafesguards are met. Id. Thus,
as it stands, Section 37-9-105 allows greatetuldsi with regard to the justification for a
nonrenewal decision, but also regsiteeightened procedural safeguards. Plaintiff has failed to
show that there is no “reasonably conceivable stafacts that could provide a rational basis for
the classification” and his equalotection claim fails as a mattef law. Kite, 661 F.2d at 1027.
2. Tortious Interference with Contract

With regard to Plaintiff's tortious interfence claim, Ellis claims that “on October 7,
2011, TPSD Interim Superintendent Meadows hait prior notice to Hs[,] nor with his
consent, mailed a letter to the parents of all of Ellis’s voice students effectively terminating
Ellis’s private contracts with said parents anedsnts.” According to Plaintiff, “TPSD’s action
in so doing, through the action of its employee, Meadows, was intentional and willful, was
calculated to cause damage to Ellis in his ldwlisiness, was done with the unlawful purpose of
causing damage and loss, without right on the pA TPSD, constituting malice, and Ellis

sustained actual damage and economic loss thereby.”
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In its motion for summary judgment, Defendattacks that claim, arguing that Ellis
“cannot establish that he had ‘Iélgaenforceable’ contractual agreents with his student[s] that
were breached by any alleged unjustified ‘interfieeg by the District,” ad that, regardless, any
such relationships between teacher and studemifdvbe “subject to the ethical rules and school
district policies and predures,” providing a letjgustification for any sah interference. In
response, Ellis cites his own sworn testimonywvmch he avers that he entered into written
contracts with the parents of said pupils and claims that “absent some failure of consideration or
other defense (which the District has no stagdito assert) a contract, oral or written, is
obviously ‘legally enforceable.” Further, Ellisgues, “Just what laws, lets, ethical rules and
school district policies and procedures the Distrifgrgeto in making this statement is left to the
imagination of the reader, as, clearly, the Dastaites none. While it may be true that the
District may prohibit private tuting by its teachers of theirugtents, such had never been the
case prior to firing Ellis.” Ellis concludes his argument by contending that “the Administration’s
letter placing him on leave prohibited his contact with the contracting parents and students, and
the Board’s decision in March, 201&ffectively terminated theoatracts in their entirety.”

Under Mississippi law, recovery for intentional interference with contract is allowed
against those who “intentionalgnd improperly interfere with éhperformance of a contract.”

Morrison v. Miss. Enter. for Tech. Inc/98 So. 2d 567, 574 (Miss. 2001). Notably, however,

mere negligent interference amounts to no cause of action at all. Id. Thus, the elements required
to show intentional or tortious interference withntract are: (1) that the acts were intentional

and willful; (2) that they were calculated tousa damage to the plaintiffs in their lawful
business; (3) that they were done with theawflil purpose of causing damage and loss, without

right or justifiable cause on the part of thdetelant (which constitusemalice); and (4) that
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actual damage and loss resulted. Id. (citinglRdus. Inc., v. Targe€ontainer Co., 708 So. 2d

44, 48 (Miss. 1998)). Significantly, “[tlhe elemt of willfulness and calculation does not
require a showing on the part of the plaintifatitdefendant had a specific intent to deprive
plaintiff of contractualrights,” but instead, “the requisite intent is inferred when defendant
knows of the existence of amtract and does a wrongful aathout legal or social justification

that he is certain or substantially certain wilsult in interference with the contract.” Id.

(emphasis added) (citing Liston v. Home I6®., 659 F. Supp. 276, 281 (S.D. Miss. 1986)). On

the other hand, “even if a party ‘interferes’ witlte formation or execuwin of a contract, if he
has [a] legitimate interest themeor a contractual right to perin such act, it is privileged and

thus not wrongful and actionable.”_ KingBaughters and Sons Circle Number Two of

Greenville v. Delta Reg’l Med. Ctr., 856 S2zd 600, 604 (Miss. Ct. App. 2001) (quoting Vestal

v. Oden, 500 So. 2d 954, 957 (Miss. 1986)).

After review, the Court determines that Ptdfis tortious interference claim similarly
fails. Although Plaintiff has successfully madestzowing that the District was aware of the
third-party contracts at the tiniesent the challenged letters, Ellis has failed to create a genuine
dispute of material fact as to whether Defendasted without social diegal justification, and
thus, with the requisite malice. Under therms of Ellis’'s employment, his contractual
relationship with the District was “subject &l applicable policies, resolutions, rules and
regulations of the employer, tiississippi Educator Code &thics and Standard of Conduct
adopted by the State Board of uedtion, and the laws of thetate of Mississippi.” Under
Mississippi law, Meadows was charged with a diotyobserve and enforce the statutes, rules

and regulations prescribed for the operation of schoolsi$s.K8obe ANN. § 37-9-69.
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In the letters, Meadows stated, “In lighttble new Code of Etbs, the Tupelo Public
School District Board of Trusteés undertaking a review of its refent policies . . . [t]herefore,
pending the Board’s review, anydaall tutoring, private lessongrivate coaching, etc., given by
a teacher and/or coach to his/her student(s) i tonmediately suspended.” As such, the Court
finds that the District had a “legitimate interest” in sending the letters despite the fact that such
action may have interfered with Ellis’s third-partontractual relations. As Ellis, himself,
admits, his remunerated tutoring was forbid@dsent prior board approval, and, although he
had previously been granted a waiver to that ftbn, it cannot be saithat the District acted
without legal or social justifid@n when it suspended that activity pending further review of the
applicable legal standards. As the supenidént, Meadows was undestatutory obligation to
“observe and enforce” thepplicable state regulations gemeng school operation. The Court
accordingly finds that the letters meesent “in the exercise of agiimate interest or right,” and

are not actionable unda tortious interferencéheory. _See Scruggs, Millette, Bozeman & Dent,

P.A. v. Merkel and Cocke, P.A., 910 So. 2d 10989 (Miss. 2005) (quoting Martin v. Texaco,

Inc., 304 F. Supp. 498, 502 (S.D. Miss. 1969).

CONCLUSION

For the reasons set forth above, Plaintiff's breach of contract, tortious breach of contract,
and procedural due pra® claims are barred by the doctrivferes judicata and are therefore
dismissed. Further, Plaintiff héailed to establish a genuine disputf material fact with regard
to his equal protection and tortious interferemt&®ims, and judgment as a matter of law is
therefore due in favor of Defendant as hode claims. According)] Defendant’s Motion for
Summary Judgment [29] is granted. This ssauemains open with respect to Defendant’s

Motion for Sanctions [9], and the Court deelinto enter final judgment at this time.
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SO ORDERED, this the 31st day of March, 2014.

{5/ Sharion Aycock
U.S. DISTRICT JUDGE
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