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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISS SSI PPI
ABERDEEN DIVISION

MONTAE BLANCHARD PETITIONER
V. No. 1:13CV34-MPM-DAS
RON KING, ET AL. RESPONDENTS

MEMORANDUM OPINION
This matter comes before the court onpfeesepetition of Montae Blanchard for a writ of
habeas corpuander28 U.S.C. § 2254 The State has moved to dissithe petition as untimely filed
under 28 U.S.C. § 2244(d)(2). Blaact has respondealnd the matter is riperfoesolution. For the
reasons set forth belowgtistate’s motion to dismiséll be granted and the instant petition for a writ
of habeas corpudismissed as untimely filed.
Factsand Procedural Posture
Montae Blanchard is in the custody of thesdissippi Department &orrections and housed
at the South Mississippi Correctibrstitution in Leakesville, Missiggpi. Blanchard wsconvicted of
armed robbery in the Circuit Cdwf Monroe County, MississippiOn February 19, 2010, Blanchard
was sentenced to serve a terrfiftf years in the custody diie Mississippi Department of
Corrections. On March0] 2011, the Mississippi Supreme Caiffirmed Blanchard’s conviction and
sentenceBlanchard v. Stateb5 So. 3d 1074 (Miss. 201@ause No. 2010-KA-00312-SCT).
Blanchard did not fila petition for writ ofcertiorari in the United States $teme Court challenging
the state court decmi affirming his direct appeal. Blanctatoes not allege that he has filed any

state motions for post-conviction edliand Mississippi Supreme Corgtords do not reflect that has.
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One-Year Limitations Period

Decision in this case is governey 28 U.S.C. § 2244(d), which provides:

(d)(1) A 1-year period of limitation shall ply to an application for a writ of
habeas corpus by a person in custody fansto the judgment of a State court.
The limitation period shallun from the latest of —

(A) the date on which the judgmedmgcame final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impedimeatfiling an application created by
State action in violation of thed@stitution or the laws of the United
States is removed, if the applicantsyaevented from filing by such State
action;

(C) the date on which the constitutal right asserted was initially
recognized by the Supreme Courthié right has been newly recognized
by the Supreme Court and madeagattively applicable to cases on
collateral review; or

(D) the date on which the factualeglicate of the claim or claims
presented could have been disaegethrough the exercise of due
diligence.

(2) The time during which a properly fileapplication for State postconviction or
other collateral review withespect to the pertinent judgment or claim is pending
shall not be counted toward anyripé of limitation under this subsection.

28 U. S.C. § 2244(d)(1) and (2).

Blanchard’s conviction became final amé 8, 2011, 90 days after the Mississippi

Supreme Court's March 10, 20)affirmed his convictionSee Roberts v. Cockred19 F.3d 690 (%

Cir. 2003);0tt v. Johnson192 F.3d 510, 513 {8Cir. 1999):see als®8 U.S.C. § 210Bell v.

Maryland 378 U.S. 226, 232 (1964))me period in which petitionerocld file a petition for writ of

certiorari to Supreme Court must bensidered in caldating date on whit judgment becomes

final). As such, the deadlifier Blanchard to seek fedetabeas corpueelief became June 8, 2012,

one year after the conviction became final. Blanchard difi@any statenotions for post-
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conviction collateral reliefas such, he cannot benefit from traggbry tolling proision of 28 U.S.C.
§ 2244(d)(2).See Flanagan v. Johnsdtb4 F.3d 196, 201 {(sCir. 1998):Davis v. JohnsariL58 F.3d
806 (3" Cir. 1998).

Under the “mailbox rule,” &ederal petition for a writ oiabeas corpus deemed filed
on the date the petitioner delivered it to pnfficials for mailing tahe district court.Coleman
v. Johnson184 F.3d 398, 40teh’g and reh’g en banc denieti96 F.3d 1259 {(&Cir. 1999),
cert. denied529 U.S. 1057, 120 S. Ct. 1564, 146 L.Ed.2d 467 (2000) (Syagville v. Cain,
149 F.3d 374, 376-78 {(5Cir. 1998)). In this case, Blahard’s federal petition was filed
sometime between the date it was signed danuary 8, 2013, and the date it was received and
stamped as “filed” in the district court omiliary 24, 2013. Giving the petitioner the benefit of
the doubt by using the earliertdathe instant petain was filed 214 days after the June 8, 2012,
filing deadline. The petitionetoes not allege any “rare aagceptional” circumstance to
warrant equitable tollingOtt v. Johnson192 F.3d 510, 513-14 {(&Cir. 1999). The instant
petition will thus dismissed wh prejudice and without evidentiahearing as untimely filed
under 28 U.S.C. § 2244(d). A final judgment consistent with this memorandum opinion will

issue today.

SO ORDERED, this, the 28th daof May, 2014.

/9 Michael P._Mills

CHIERJUDGE
UNITEDSTATESDISTRICT COURT
NORTHERNDISTRICT OF MISSISSIPPI




