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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
ABERDEEN DIVISION

ALICE DAVIS PETITIONER
VS. CIVIL ACTION NO.: 1:13-cv-175-SA-JIMV
OKTIBBEHA COUNTY, et al. RESPONDENTS

MEMORANDUM OPINION
This matter is before the court on motminRespondent Oktibbeha County pursuant to
28 U.S.C. § 2244(d)to dismiss the Petition for Writ dfabeas Corpus. Having considered the

matter, the court finds the motionvi®ll taken as explained hereatfter.

28 U.S.C. § 2244(d) provides:

(d)(1) A l-year period of limitadin shall apply to an application
for a writ of habeas coys by a person in custody
pursuant to the judgment of a State court. The limitation
period shall run from the latest of —

(A) the date on which the judgment became final by the conclusion
of direct review or the expiram of the time for seeking such
review;,

(B) the date on which the impexdeént to filing an application
created by State action in violatiohthe Constitution or the laws
of the United States is removefithe applicant was prevented
from filing by such State action;

(C) the date on which the constitutal right asserted was initially
recognized by the Supreme Coufrthe right has been newly
recognized by the Supreme Cband made retroactively
applicable to cases on collateral review; or

(D) the date on which the factualeglicate of the claim or claims
presented could have been disagedethrough the exercise of due
diligence.

(2) The time during which a properly filed application for

1 Rule 4 of the Rules Governing §2254 Cadksws for a response other than a formal answer, as described in Rule 5, antyeslieis that,
if the judge does not preliminarily dismiss the petititthe judge must order the respondent to file@aswer, motion, or other response within
a fixed time.” (Emphasis added). Furthine Rule 4 Advisory Committee Notes ackhedge that “Rule 4 authorizes the judgétéde such
other action as the judge deems appiate,” and specificallyaddress the filing of a “motion to dismiss.”
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State post-conviadin or other collat@al review with
respect to the pertinent judgnteor claim is pending shall
not be counted toward anynmel of limitation under this
subsection.

28 U.S.C. § 2244(d)(1) and (2).

Accordingly, unless the narrow excepts of 8 2244(d)(1)(B-D) apply, the AEDPA
requires that a petitioner’s fedehalbeas corpus petition be filedkin one year of the date that
the petitioner’s judgment of conviction becomemafj subject to tolling for the period when a
properly filed motion for post-convictiomlief is pending in state coufee, e.g., Cantu-Tzin v.
Johnson 162 F.3d 295 (BCir. 1998)cert. denied119 S.Ct. 847 (19998onnier v. Johnsgn
161 F.3d 941, 944 {5Cir. 1998):Flanagan v. Johnsori,54 F.3d 196, n.1 {5Cir. 1998) (§
2244(d)(2) requires federal courtsttdl the time spent in staurt post-conviction litigation).
Petitioner bears the burden of raising and shgwhat one of the narrow exceptions of 8§
2244(d)(1)(B-D) apply to his case. Here, petitiomas wholly failed to do so, and as a result,

the court will determine whether the petitiofiezd her petition withinone year of a final

judgment of convictiomnder 2244(d)(1)(A).

The Petitioner, Alice Dauvis, is in tleaistody of Mary Pippins, Warden of the
Washington County Regional Corrigxtal Facility in GreenvilleMississippi. Davis entered a
guilty plea to one (1) count of sale of cocain¢he Circuit Court of Oktibbeha County,
Mississippi. On May 6, 2008, she was sentencesgitee twenty-four (24years in the custody
of the Mississippi Department of Corrections (Circuit Court No. 07-199-CR). (At that time, two
(2) additional counts were retiredtte files). By statute, there is no direct appeal from a guilty

plea.SeeMiss. Code Ann. § 99-35-1F1Therefore, Davis’ judgmeritecame final on June 5,

2 At one time, the Mississippi Supreme Court had carved out antexteslowing an appeal from guilty plea within thirty (3pdays when the
issue concerned an alleged illegal senter®se Burns v. Stagt844 So.2d 1189 (Miss. 197 7jotter v. State554 So0.2d 313 (Miss. 198Berry

v. State 722 So.2d 706 (Miss. 1998ampbell v. Stater43 So.2d 1050 (Miss. App. 1999); ahcker v. State797 So.2d 966 (Miss. 2001). The
Mississippi Court of Appeals has since recognized that tlgisption no longer applies to guilty pleas taken after the JB908, effective date
of the new amendment to Mississippi Cdd®otated section 99-35-101 (Supp.2009¢al v. State38 So.3d 635 (Miss.Ct.App. 2010). As the
Petitioner’s plea was entered before July 2008 she has been affvedeehefit of the addition#hirty (30) days in calculatg the finality of her
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2008, and her federal habeas petition was due by June 5, 2009.

If Davis filed a “properly led” application for post-conviction relief (“PCR”) as
contemplated by 28 U.S.C. § 2244(d)(2) on doteeJune 5, 2009, it would have tolled the
limitations periodSee Grillete v. WardeB,72 F.3d 765, 769 K’SCir. 2004);Flannagan v.
Johnson 154 F.3d 196, 201 {5Cir. 1998);Davis v. Johnsaril58 F.3d 806 (BCir. 1998).

Rather, Davis filed a letter, which the coudated as a Motion for PCR, in the Oktibbeha
County Circuit Court on FebruaBb, 2010 (signed February 9, 2010). That court filed an order
on March 10, 2010, dismissing the motion (Cir€ourt Case No. 2010-0076-CV). According
to the records of the Mississippi Supreme CQlerk’s Office, Davis did not appeal the trial
court’s dismissal of the motion that Court. As Davis’ mabin was filed aftethe expiration

date, she is not entitled toyastatutory tolling of the AEDPA statute of limitations for the
pendency of the post conviction motidn.

Under the “mailbox rule,” a Petitionefso sefederal habeas petition is deemed filed on

the date that she delivered the petition ieqr officials for mailing tahe district court.

judgment.

3 The petition could alternatively be dismidsgith prejudice for failure to exhausagt court remedies. “A fundamental prerisite to federal
habeas relief under 28 U.S.C. § 2254 is the exhaustion of afisclaistate court under § 2254fl)or to requesting federabllateral relief.”
Sterling v. Scot26 F.3d 29, 30 (5Cir. 1994). To satisfy the exhaustion requiremefedaral habeas applicant must generally present his
claims to the state’s highest court in a procedurally prozemer and provide the high state court with a fair opportunjtgss upon the
claims.OSullivan v. Boerckel526 U.S. 838, 119 S.Ct. 1728, 67 USLW 3682 (19989;also Carter v. Estell677 F.2d 427, 442-44 (XCir.
1982),modified on other ground$91 F.2d 777 (5 Cir. 198)ert denied460 U.S. 1056 (1983Rupuy v. Butler837 F.2d 699, 702 {Cir.
1989).

According to the records of the Mississippi Supreme Court Cliakis has never properly subreitther claims to the state’s
highest court for judicial review. “Thexkaustion requirement of § 2254(b) ensures that the state courts have the opgaltytatgonsider
federal-law challenges to a state custodial judgment beferewer federal courts may ertan a collateral attack upon tjadgment.

Duncan v. Walker533 U.S. 167, 178-7921 S.Ct. 2120, 2127-28 (2001) (citi@gSullivan v. Boerckekuprg. However, there is no
opportunity available for the Petitioner to peasher claims to the state court in whguch claims would be deemed procetlymproper.See
Miss. Code Ann. §99-39-2@€onsequently, Davis has technically exhaustedltims in the instant petition and those clainess@nsidered to
be procedurally defaultedSeelones v. Joned 63 F. 3d 285, 296 {SCir. 1998) (citations and internguiotation marks omitted) ((W]hen
federal habeas claims are technically exhausted because, ph@calise, [petitioner] allowed his state law remedies to lajplseut

presenting his claims to the state courts . . . [,] thame substantial difference between nonexhaustion and procedwraltdefee also Sones
v. Hargett 61 F.3d 410, 416 {5Cir. 1995);Finley v. Johnsor243 F.3d 215, 220 {SCir. 2001) (If a petitioner fails to exhaust state remedies,
but the court to which he would be required to return to tinee¢xhaustion requirement would now find the claim procedratied, then
there has been a procedural default foppses of federal habeas corpus relief).

When state remedies are rendered unavailable by the petitionerfsrovadural default, federabarts are barred from reviemg
those claims.Sones v. Hargetsuprg see also Magouirk v. Phillipd44 F.3d 348, 360 {5Cir. 1998) (an inmate’s failure to present claims to
the proper state court creates a procedural default for purpiofeeteral habeas review). Accordingly, because Davis hasltEfdahe grounds
raised in the instant petition, by failing appeal the trial court dismissalltdr motion for post-conviction relief, fedétebeas review of these
claims is alternately precluded.
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Coleman v. Johnsori84 F.3d 398, 401eh’g and reh’g en banc denieti96 F.3d 1259 (BCir.
1999),cert. denied529 U.S. 1057, 120 S. Ct. 1564, 146 L.Ed.2d 467 (2000) (Stadville v.
Cain, 149 F.3d 374, 376-78 [5Cir. 1998)). The instant habeas petition was signed on
September 12, 2013, and was stamped “filedhis case on September 19, 2013. As such, the
Petitioner’s habeas petition was filsdme 1,560 to 1,567 days beyond the June 5, 2009,
deadline for filing her federal habeas petition. Theti®daer has given no valid explanation for
the tardiness of her federal habeas petition,stiedfails to presentg “rare and exceptional
circumstance” as to invoke equbta tolling of the limitations periodSee Scott v. Johnsa2R27
F.3d 260, 263 & n.3 {5Cir. 2000),cert. denieg532 U.S. 963 (2001Felder v. Johnsor204
F.3d 168, 171 (BCir. 2000),cert. deniegd531 U.S. 1035 (2000Yurner v. Johnsonl77 F.3d
390, 392 (8 Cir. 1999). Indeed, petitioner has nagpended in opposition tihe instant motion
to dismiss. Because Davigétition was filed too late, arlsbcause she cites no “rare and
exceptional” circumstance to warrant equitabléng, the petition must be dismissed with
prejudice pursuant to the one-year stfftlimitation provision of the AEDPA.

The instant petition will thube dismissed with prejudic@a without evidetiary hearing
as untimely filed under 28 U.S.C. § 2244(d)fikal judgment consistent with this memorandum
opinion will issue today.

SO ORDERED, this, the 28th day of May, 2014.

/s/ Sharion Aycock
U.S. DISTRICT JUDGE




