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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION

KERMIT O. ROGERS PLAINTIFF
V. CAUSENQO.: 1:13CV243-SA-DAS
CITY OF TUPELO, MISS., ET AL. DEFENDANTS

MEMORANDUM OPINION

Defendants have filed motiorfer summary judgment seeking dismissal of Plaintiff's
federal and state law claims against the dpaentities. After reviewing the motions,
responses, rules and authoritig Court finds as follows:

Factual and Procedural Background

Kermit Rogers was federally indicted based on evidence found during a search and
seizure on June 17, 2009. The search was unéertplrsuant to a search warrant for the
property located at 320 CR 401%mannon, Mississippi. Samuel Warren, a deputy with the Lee
County Sheriff's Department and assignedhe North Mississippi Narcotics Unit (NMNU),
provided the underlying facts amircumstances and probableusa statement for the search
warrant. According to his sworn affidavhIMNU intelligence showed Kermit Rogers selling
crack cocaine to a cadential informant at a residencecied at 320 CR 401. The warrant was
issued for the residence “together with all apphes and appurtenances thereto and all vehicles
and out buildings on the property, along with gegson and personal belongings of all suspects

on the property.” The parties do not contest\hlidity of the initial search warrant.

1 NMNU is a narcotics task force congeil of officers from multiple agencies, including the City of Tupelo Police
Department and the Lee County Sheriff's Department. Samuel Warren, a Lee County Sheriff's Deputy, and Paul
Howell, a Lieutenant at the Tupelo Police Department, were part of this task force and are suethdivideal
capacities.
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The search was executed on June 17, 2008, officers finding narcotics and firearms
within the residence. While supervising tleaich, Warren was alerted by officers that an out
building behind the house was surrounded by threehes, at least one efhich was registered
to Kermit Rogers. Warren and Paul Hdw&Varren’s NMNU commading officer, walked
down the path to the out buildj and noticed a sign signating the building as “320A.” Both
Howell and Warren testified in their depositionattlt that time, they believed the building at
320A was part of the same progeas 320. Howell encouraged Warren to call the warrant-
issuing judge “just to be safe” and “to makeesthat we're good.” Warren informed the judge
that there were vehicles that belonged to KeRogers down a dirt path behind the house near a
“shop building” designated a320A. In his deposition, Wamecontends that Judge Carr
indicated that the officers were “fine” to selathe 320A building and vehicles surrounding it.

As summarized in other opinions this Colias released, officers uncovered a significant
amount of crack cocaine and federal autiesi were notified. Kermit Rogers was then
prosecuted by the United States Attorney’s Office for the largriatof narcotics as well as the
firearms found in the residea at 320 CR 401. The districdbwrt suppressed the crack cocaine
found in the vehicle on the findingat the search warrant did ramver the 320A building or the
vehicles surrounding it. The federal intthent was thereafter dismissed.

Rogers has instituted this action against@ity of Tupelo, Lee County, Samuel Warren,
in his individual capacity, and Paul Howell, irshindividual capacity, pursuant to Section 1983,
as well as state law. Kdefendants have moved for summary judgment.

Summary Judgment Sandard
Summary judgment is warranted under R&@&(a) of the Federal Rules of Civil

Procedure when the evidence reveals no gendispgute regarding any reaial fact and the



moving party is entitled to judgment as a maié law. The rule “mandates the entry of
summary judgment, after adequate time fecdvery and upon motion, against a party who fails
to make a showing sufficient to establish théstexice of an element essential to that party’s

case, and on which that party will bear thedeur of proof at trial.” Celotex Corp. v. Catret?77

U.S. 317, 322,106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The party moving for summary judgment “bears ithitial responsibily of informing the
district court of the basis fats motion, and identifying those gimms of [the record] which it
believes demonstrate the absenca génuine issue of materfakt.” Id. at 323, 106 S. Ct. 2548.
The nonmoving party must thegd beyond the pleadings” and “$etth ‘specific facts showing
that there is a genuine issue fioal.”” Id. at 324, 106 S. Ct. 2548 (citation omitted). In reviewing
the evidence, factual controversies are to Belved in favor of the nonmovant, “but only when

. . . both parties have submitted evidence ofresinttory facts.” Little v. Liquid Air Corp., 37

F.3d 1069, 1075 (5th Cir. 1994) (en banc). Howgwdnclusory allegations, speculation,
unsubstantiated assertions, and legalistic argurhents never constituted alequate substitute

for specific facts showing a genuine issue f@ltTIG Ins. Co. v. Sedgwick James of Wash.,

276 F.3d 754, 759 (5th Cir. 2002); SEC v. Redile F.3d 1093, 1097 (5th Cir. 1997); Little, 37
F.3d at 1075.
Discussion and Analysis
Defendants Paul Howell and Samuel Warrenhksted in their individual capacities,
have asserted that they are entitled to qualifithunity. Qualified immunity is a shield from

(11}

individual liability for “‘government officials performing discretiomg functions . . . as long as
their actions could reasonably have been thoughsistent with the rights they are alleged to

have violated.” _Good v. Curtis, 601 F.&B3, 400 (5th Cir. 2010) (quoting Anderson V.




Creighton, 483 U.S. 635, 638, 107 S. Ct. 3034L9Ed. 2d 523 (1987)). A law enforcement
officer is entitled to the cloak of qualified immityn“unless it is shown tht, at the time of the

incident, he violated a clearBstablished constitutional righMangieri v. Clifton, 29 F.3d 1012

(5th Cir. 1994). “[Q]ualified immunity generallprotects ‘all but theplainly incompetent or

those who knowingly violate éhlaw.” Good, 601 F.3d at 40@oting_Malley v. Briggs, 475

U.S. 335, 341, 106 S. Ct. 1092, 89 L. Ed. 2d 271 (19&6).“an entittemennot to stand trial

or face the other burdens of litigation.” Austin v. Johnson, 328 F.3d 204, 207 (5th Cir. 2003)

(citing Mitchell v. Forsyth, 472 U.S. 511, 526, 105 S. Ct. 2806, 86 L. Ed. 2d 411 (1985)).

When a defendant asserts quadifimmunity, the plaintiffhas the burden to rebut the

defense. Hampton v. Oktibbeha Cnty. Shdbép’'t, 480 F.3d 358, 363 (5th Cir. 2007). In the

summary judgment posture the cdtidoks to the evidence befoiie(in the light most favorable

to the plaintiff).” McClendon v. City of Colenbia, 305 F.3d 314, 323 (5th Cir. 2002) (quoting

Behrens v. Pelletier, 516 U.S. 299, 309, 116 S. Ct. 834, 133 L. Ed. 2d 773 (1996)).

Courts use a two-step analysis to deteamnivhether qualified immunity applies. “[A]
court addressing a claim of quail immunity must determine first whether the plaintiff has
adduced facts sufficient to establish a constial or statutory violation.”_Collier v.

Montgomery, 569 F.3d 214, 217 (5th Cir. 2009) (citing Saucier v. Katz, 533 U.S. 194, 201, 121

S. Ct. 2151, 150 L. Ed. 2d 272 (20p1Second, if a violation haseen alleged, the court must

determine “whether [the officers’] actions weabjectively unreasonable in light of clearly

established law at the time thfe conduct in question.” ldg@oting Freeman v. Gore, 483 F.3d

404, 411 (5th Cir. 2007)).
“The defendant’s acts are hdlulbe objectively reasonahlmless all reasonable officials

in the defendant’s circumstance®uld have then known thatdldefendant’s conduct violated



the United States Constitution or the federatuige as alleged by the plaintiff.” Thompson v.

Upshur Cnty., Tex., 245 F.3d 447, 457 (5th Cir. 2000hus, “[a]n official is eligible for

qualified immunity even if the official violatednother’s constitutional rights.” Id. It is vital to
note that the right that the “officiad alleged to have violated stuhave been clearly established
in a more particularized, and hence more ralevsense: the contours of the right must be
sufficiently clear that a reasonabbfficial would understand thathat he is doing violates that
right.” Anderson, 483 U.S. at 640, 107 S. G034. The *“relevant, dispositive inquiry in
determining whether a right is clearly establéghe whether it would belear to a reasonable

officer that his conduct was unléwlin the situation confronte” Saucier, 533 U.S. at 202.

Finally, it is within the lower court’'s disct®n to decide which prong of the qualified

immunity analysis to address first. Colli®&69 F.3d at 217 (quoting Pearson v. Callahan, 555

U.S. 223, 236, 129 S. C808, 172 L. Ed. 2d 565 (2009)). Inrpeular, the Supreme Court in

Pearson observed that “[tlhere are cases intwhies plain that a constitutional right is not
clearly established but far from obvious whethefaict there is such a right.” 555 U.S. at 237,
129 S. Ct. 808.

A. Section 1983 — Individual Officers

a. Search and Seizure

Rogers contends that the officers violateid constitutional rights by searching the
property at 320A CR 401An investigation undertaken aftertlsearch, and in contemplation of
this civil law suit, revealedhat the 320A CR 401 property wa separate parcel owned by
another family member of Rogers, distinct frdime 320 CR 401 parcel. @&tvehicle at issue in

this Section 1983 action was locatedtbis separate private propertit.is not contested that the



officers did not have a searerarrant for the propéy at 320A CR 401however, a warrantless
search was executed on that propertweal as on Rogers’ vehicle.
A warrantless search is presumptively unreasienabless it falls within an exception to

the Fourth Amendment’s warrant requiremenited States v. Guzman, 739 F.3d 241, 245 (5th

Cir. 2014) (citing_United States v. Kar468 U.S. 705, 717, 104 S. Ct. 3296, 82 L. Ed. 2d 530

(1984)). When officers have prdila cause to believe a suspeat&hicle contains contraband
or criminal evidence, they magarch it without a warrant, pursudo the automobile exception

to the warrant requirement. Mack v. City of Abilene, 461 F.3d 547, 552-53 (5th Cir. 2006). The

automobile exception to the Fourth Amendmetognizes that a vehicle’s mobility is a special
consideration which grants exception to the requirement for a warrant to search. New York v.
Class, 475 U.S. 106, 112-13, 106 S. Ct. 960, 8%d.. 2d 81 (1986) (expining that the
automobile exception stems from the inherentilitplof, and reduced expeation of privacy in,

a vehicle);_see also Guzman, 739 F.3d at BL&h warrantless search, however, requires a
vocalization that officers had probable causeeasonable suspicion to believe the automobile

contained evidence of a crime tirat the automobile itself wacontraband. United States v.

Ortiz, 781 F.3d 221, 229 (5th Cir. 2015).

Officers acknowledge that theyere monitoring the vehicle @swas parked beside 320A
CR 401 while Rogers was either several miles dtherroad at his mother’s house or being held
in the residence by other officers at 320 CR 40hus, the search of the red truck is not
excepted from the warrant requirement aseh&as no exigent cimnstance regarding the
vehicle’s mobility which would excuse a warragesearch of the automobile. See United States
v. Sinisterra, 77 F.3d 101, 105 (5th Cir. 1996) (wlewehicle is “parked in the driveways of the

residences of the defendants . . . exigent circumstances were required to justify a warrantless



search”). Accordingly, Rogérged truck was searched Wwaut a warrant and without the
“special considerations” recognized in appy the automobile exception to the Fourth
Amendment. Plaintiff has sufficiently allegéatts constituting a cotititional violation.

A right is clearly establishednly if “the right's contours we sufficiently definite that
any reasonable official in the defendant’s shwesld have understood that he was violating it.”

Trent v. Wade, 776 F.3d 368, 383 (5th Cir. 2015) (citing Plumhoff v. Rickard, --- U.S. ---, 134 S.

Ct. 2012, 2023, 188 L. Ed. 2d 1056 (2014)). “A casedtly on point is not required”, id., rather,
“[t]he central concept is that d&air warning’: The law can be ebrly established despite notable
factual distinctions between theepedents relied on and the casenthefore the Court, so long
as the prior decisions gaveeasonable warning that theonduct then at issue violated

constitutional rights.” Kinney v. Weaver, 36738.337, 350 (5th Cir. 2004) (en banc) (quoting

Hope v. Pelzer, 536 U.S. 730, 740, 122 S. Ct. 2508, 153 L. Ed. 2d 666 (2002)).

The Fourth Amendment, made applicalite the States by way of the Fourteenth
Amendment, Mapp v. Ohio, 367 U.S. 643, 6Hd. 2d 1081, 81 S. C1684 (1961), guarantees
“the right of the people to be secure in thpersons, houses, papers, and effects, against

unreasonable searches and seizures.” Mimaev. Dickerson, 508 U.S. 366, 372, 113 S. Ct.

2130, 124 L. Ed. 2d 334 (1993). Time and againihiged States Supreme Court has observed
that searches and seizures “‘conducted outsidgutiicial process, whout prior approval by
judge or magistrate, are per se unreasonableruhd Fourth Amendment -- subject only to a

few specifically established and well delineage@eptions.”” Thompson v. Louisiana, 469 U.S.

17, 19-20, 83 L. Ed. 2d 246, 105 S. Ct. 409 (19&%)@quriam) (quoting Katz v. United States,

389 U.S. 347, 357, 19 L. Ed. 2d 576, 88 S. Ct. 507 (1967) (footnotes omitted)); Mincey V.



Arizona, 437 U.S. 385, 390, 57 L. Ed. 2d 290, 9&€6.2408 (1978); see also United States v.

Place, 462 U.S. 696, 701, 77 L. Ed. 2d 110, 103 S. Ct. 2637 (1983).

To the extent that the officers allegee thustice Court Judge extended the warrant, the
district court in the criminal case explatheéhat Mississippi doesiot recognize warrants
procured telephonically. See White v. St&42 So. 2d 565, 570 (Mis&003). Therefore, the
evidence shows that in effectimgwarrantless search of the kuthe officers violated clearly
established constituthal precedent.

Defendants claim that the search was madsuaunt to the search warrant such that their
actions were objectively reasonable despite theatranl of a clearly esbdished constitutional
right. Both officers testified that they believed the 320A CR 401 property to be part of the same
property as 320 CR 401 and thus covered by the ntark&arren testified that to reach the 320A
building, he had to walk down a dirt path aboud twundred yards. He indicated that he saw the
designation that the building wascaied at 320A, but thought it wdor electric meter purposes
only. The officers continually referred to tf80A building as an “outbuilding” or “shop
building.” Moreover, at least one vehicle smumding that building was registered in Kermit
Rogers’ name and at the addrestelil in the search warrant. Tefare, they assert their actions
were objectively reasonable in light the clearly established law.

A search must be confined to the terms and limitations of the warrant authorizing it.

Bivens v. Six Unknown Agents of the FBI, 403 U.S. 388, 394 n.7, 91 S. Ct. 1999, 29 L. Ed. 2d

619 (1971). The warrant cites the place tesbarched as “320 CR 401, Shannon, Lee County,
Mississippi, together with allpproaches and appurtenancesdtwrAlso, all vehicles and out
buildings on the property.” Because the trugks found off the property, and as noted above,

the warrantless search was impermissible uritie Fourth Amendment, the Court must



determine whether the officers were objectvedasonable in assuming the 320A building and
surrounding areas were part of the same pas&20 CR 401. Whether the official acted with

objective reasonableness is asue of law reserved for the court. Williams v. Bramer, 180 F.3d

699, 703 (5th Cir. 1999).

The Court finds that the officers were objeetwreasonable in authorizing the search of
the red truck parked outside tB@0A building. The search wantindicated the areas to be
searched to include all appeinances, outbuildings and vehicles surrounding 320 CR 401. Once
officers ran the tag on the red truck, which came laakit was registered to the Plaintiff at the
320 CR 401 address, it would not lnereasonable for them to asseithe “outbuilding” metered
as 320A CR 401 was covered under the warranto, AMarren’s authorization of the search of
the red truck parked outside 320A CR 401 wasumoéasonable in light of the assurances given
by the Justice Court Judge Pat Carr that seagcthat property was “fine.” The Court cannot
find that the officers were plainly incompetentkorowingly violated the law on the basis of the
record. _Good, 601 F.3d at 400. Therefageen though the 320A building was over two
hundred yards away, not visible from the residemqaicitly covered bythe search warrant, and
equipped with a separate meter, the Court fitlist the officers acted in an objectively
reasonable manner in authorizing tearch of the red truck.

Plaintiff's claims against Paul Howell fail on an additional level. It is well settled that
“[o]nly the direct acts or omissions of governmaenfticials . . . will giverise to individual

liability under Sectin 1983.”_ Coleman v. Houston Indep hS®ist., 113 F.3d 528, 534 (5th Cir.

1997) (citing_Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443, 452@%th1994)). Simply put, in

order to demonstrate liabilitagainst any of the moving def@ants, Rogers must provide

competent evidence that the individual personafigaged in an activity that led to the alleged



constitutional deprivations. leed, the Fifth Circuit has beéanwilling . . . to extend [1983]
liability . . . beyond the affiantral the person who actbaprepared, or watllly responsible for

preparation of, the warrant applicatiorMichalik v. Hermann, 422 F.3d 252, 261 (5th Cir.

2005). “Personal involvement is a prerequisitentbvidual liability uncer section 1983.” Metro

Charities, Inc. v. Moore, 74B. Supp. 1156, 1165 (S.D. Miss. 1998hd supervisory officials

cannot be held liable for the aat® of their subordinates onetlbasis of respondeat superior.

Kohler v. Englade, 470 F.3t104, 1114 (5th Cir. 2006); Thompis v. Belt, 828 F.2d 298, 303-

304 (5th Cir. 1987).

The record is clear that Paul Howell did mvbcure the search warrant here, did not
authorize the further search of the propert@20A CR 401, did not contact Judge Carr for an
extension of the warrant, andchiimited participatiorin the events of Jhe 17, 2009. Therefore,
Plaintiff has failed to adduce evidence that Pdaivell engaged in any activity that led to a
constitutional violation. Accoidgly, all Section 1983 claims ampst Paul Howell are dismissed.

All Fourth Amendment claims against rBael Warren and Paul Howell in their
individual capacities brought pusut to Section 1983 are dismissed.

B. Forfeiture

Defendants earlier moved for partial suamn judgment on Plaintiff's seizure and
forfeiture claim. _See Motion for Partial Summaludgment [65]. The Court, unsatisfied with
the initial briefing, requested that Plaintiffitemit additional authority explaining what legally
protected interest he had in property auctibire light of the County Court of Lee County’s
Default Judgment forfeiting his intereas of August 31, 2009. Plaintiff responded, and

Defendants filed replies.

10



Plaintiff suggests that because the itemzese were “fruit of the poisonous tree,”
Defendants should not be allosvéo take advantage of iswvn misconduct and forfeit that
property. Plaintiff also claims that he wéalegedly served” and vgotherwise “unable to
contest the forfeiture action” because he wasiricerated at the time the forfeiture action took
place. Further, Plaiiff contends that

[b]ecause the forfeiture, in accordganwith Miss. Code § 41-29-101 et seq
required a finding that the seized items were the product of illegal drugs, and
because Judge Mills held that property was unlawfully searched and seized,
the forfeiture, on its face, must be held to be invalid, and indeed moot,
because there remains no evidence which may be used to support the
forfeiture.

Defendants respond that while they did nddtitate the civil forfeiture proceedings,
Plaintiff failed to contest thaiction when given the opportunityds noted in this Court’s Show
Cause Order, the record reflects that the Rfaiwas personally served. He has not produced
evidence that he was not served. Although heim@gcerated at the time, there is no evidence
that he was precluded from participating in thdeiture proceedings. Indeed, this Court sees
evidence daily that litigation from within pas walls is possible. See e.g., 28 U.S.C. § 1915, et
seq. (setting forth the requirements of the Prison Litigation Reform Act which allow prisoners to
prosecute civil actions). The Surans indicated to Rogers that a failure to answer the complaint
would result in a judgment by default againsh Hor the property demanded in the complaint.
Once Rogers failed to answer, the State andNtréh Mississippi Narcotics Unit applied for an
entry of default noting that the &@tion of Forfeiture is primaaicie evidence that the property is
subject to forfeiture by authority of Mis€ode Ann. § 41-29-179 as amended.” Based on the
record, the County Court made ttietermination that the propeniyas subject tahe forfeiture

provisions as “having been usex,intended for use, or constitug proceeds in violation of the

Mississippi Uniform Controlled Substances Law.”

11



Plaintiff has failed to show that he did na@ceive any process that was due in that
proceeding. Accordingly, Plaintiff’'s property interest in the seized ptppes extinguished by

County Court Default Judgment on August 31, 2009. See United States v. De Los Santos, 260

F.3d 446, 448 (5th Cir. 2001) (holding that onceoetder forfeiting property entered, the plaintiff
loses his right in the property). That Defaulddment vested the propennterest of those
forfeited items to the State of Mississippi and thorth Mississippi Narcotics Unit. See Nelson
v. State, 147 So. 3d 401, 11 5-6 (Miss. Ct. Apl4) (petition to return property forfeited by
default judgment dismissed for failure to timahise a Rule 60(b) motion to overturn that
judgment in the trial court). Therefore, Plaihhias no standing to contest the auction of those
forfeited items in this Court.

C. Due Process

Rogers claims that the officers and paraecly Warren presented false and misleading
evidence to the prosecution which violated piscedural and substi@ve due process rights
pursuant to the Fourteenth Amendment. Theor8me Court has held repeatedly that “a
conviction obtained through false evidence, kndwrbe such by representatives of the State”

violates a defendant’s constitutional rights. Canales v. Stephens, 765 F.3d 551, 573 (5th Cir.

2014) (citing_Miller v. Pte, 386 U.S. 1, 7, 87 S. Ct. 785, 17Hd. 2d 690 (1967). Such a claim
under the Fourteenth Amendment, however, redimsed by the Supreme Court’s decision in

Albright v. Oliver, 510 U.S266, 114 S. Ct. 807, 127 L. E2d 114 (1994). Cuadra v. Houston

Indep. Sch. Dist., 626 F.3d 808, 814 (5th Cir. 201i@) Albright, the Supreme Court held that

there was no Fourteenth Amendment “liberty irg€rer substantive due pecess right to be free
from criminal prosecution unsupported by probable cause. Id. at 270-71, 114 S. Ct. 807;

Castellano v. Fragoza, 352 F.3899 946, 947 (5th Cir. 2003) (dmanc). Rather, “[w]lhere a

12



particular Amendment ‘provides an explicit teat source of constitutional protection’ against a
particular sort of government behavior, ‘thlanendment, not the morgeneralized notion of
‘substantive due process’ must be the guideafalyzing these claim$.Albright, 510 U.S. at
273, 114 S. Ct. 807 (internal citations omitted). Thine,Albright Court held that the plaintiff's
claims based on prosecution without probabéeise were best analyzed under the Fourth
Amendment, as the “Framers [of the Constitutiomfsidered the matter of pretrial deprivations
of liberty and drafted the Fourth Amendnémaddress it.” Id. at 274, 114 S. Ct. 807.

Here, Plaintiff's Fourteenth Amendment claiare based on alleged pretrial deprivations
of his constitutional rights and, under the holding in Albright, such claims should be brought
under the Fourth Amendment. See Cuadra, 636 Bt 814. Rogersttampts to support his
Fourteenth Amendment due process claims bggcthe Supreme Court’s holding in Napue v.
lllinois, where the Court stated that “a Statay not knowingly use false evidence, including
false testimony, to obtain a t&ea conviction . . . .” 360 U.S. 264, 269, 79 S. Ct. 1173, 3 L. Ed.
2d 1217 (1959). However, Rogers, samehasplaintiff in Cuadra, was neobnvicted of a crime

based on false evidence. Cuadra, 626 F.3d at 8idin@ no due process claim where indictment

was dismissed by prosecutors once Cuadra producetument directly implicating the school
administrator-defendants which also had acce#isa®e documents). Rather, Rogers complains
of alleged deprivations of his girial rights resulting from hisadictment. Such a claim is not a
viable Fourteenth Amendment claim.

D. Section 1983 — City and County Liability

Plaintiff claims that the City of Tupelo arigte County’s failure to train their officers in
extending search warrants and the invalidityedéphonic warrants under Mississippi law caused

a deprivation of his constitutional rights. In pautar, Plaintiff asserts two theories of liability:

13



(1) an unwritten custom of telepharextensions of search warranand (2) inadequate training
on extensions of search warran® establish liability under 43.S.C. Section 1983 on the part
of the City and County, Plaintifhust show that any constitatial violation by the officers was
done pursuant to a policy from those entities. libd in this context means either an official
policy adopted and promulgated by a city policymakera “persistent, wiespread practice” of
officials or employees which “is stommon and well settled as to constitute a custom that fairly

represents municipal policy.'binson v. Deep E. Tex. Reqg’l Narcotics Trafficking Task Force,

379 F.3d 293, 309 (5th Cir. 2004); Webster vy ©f Houston, 735 F.2d 838, 841 (5th Cir.

1984). For a “custom” as described above to constitute a policy, a city policymaker must have
either actual or constructive knowledge of it,amh a policymaker is a lawmaking officer or “an
official to whom the lawmakers have deleghpolicy-making authority.” Johnson, 379 F.3d at
309; Webster, 735 F.2d at 841. dnder to recover from a govenental entity based on an
official policy or custom undeBection 1983, Rogers must demonstrate the following: (1) an
official policy or custom of which (2) theolicy maker can be charged with actual or
constructive knowledge and (3) a constitutionalatioin whose “moving force” is that policy or

custom._Piotrowski v. City of Houston, 237 F28l7, 579 (5th Cir. 2001), cert. denied 534 U.S.

820, 122 S. Ct. 53, 151 L. Ed. 2d 23.

Here, Plaintiff has failed to put forth evidenthat the improper asof telephonic search
warrants was a “persistent and widespread practicednstitute a policy or custom of the City
or County._Piotrowski, 237 F.3d &B1. Warren testified that theewas no training by the Lee
County Sheriff's Department on tnsions of warrants by telephomtowever, he noted that he
had “see[n] other agent® it.” When pressed, Warren testified that he had seen that practice

while employed with the Chickasaw County Sfier Department. There was no testimony

14



regarding other Lee County Sheriff's deputies ngllfor search extensions; therefore, Plaintiff
has failed to establish telephonic search warrasta custom or policy of either the City of
Tupelo or the Lee County Sheriff's Departmeitiso troubling here is that Plaintiff has
produced no evidence that the policy-making ddfeifor Lee County or the City of Tupelo had

actual or constructive knowledge the use of telephonic wants. McConney v. City of

Houston, 863 F.2d 1180, 1184 (5th Cir. 1989) (“Suéintly numerous prior incidents of police
misconduct, for example, may tend to prove ataom and accession to that custom by the

municipality’s policymakers. tated instances, on the otherntla are inadequate to prove

knowledge and acquiescence by policymaker®iheda v. City of Houston, 291 F.3d 325, 330

n.15 (citing_Spell v. McDaniel, 824 F.2d 1380, 1391 (4th Cir. 1987) (“Constructive knowledge

may be inferred from the widespread exteftthe practices, general knowledge of their
existence, manifest opportunities and officialydat responsible policymakers to be informed,
or combinations of these.”)). Therefore, Pldfigtifirst theory of liability against the City and
County fails.

It is clear that “a municipality’s policy of failgnto train its police officers can give rise to

8 1983 liability.” Brown v. Bryan County, 219 F.3d 450, 457 (5th Cir. 2000) (citing City of

Canton v. Harris, 489 U.S. 378, 390, 109 S. Ct. 1197, 103 L. Ed. 2d 412 (1989)). In order to

establish the City or County'diability, the plaintiff must Bow (1) inadequate training
procedures; (2) that inadequate training caubkedofficers to violate plaintiff's constitutional

rights; and (3) the deliberate indifferent ofumnicipal policymakers. Burge v. Parish of St.

Tammany, 187 F.3d 452, 472 (5th Cir. 1999). In tHthKircuit “to hold a municipality liable
for failure to train an officer, it must have beavious that ‘the highly predictable consequence

of not training’ its officers wa that they ‘would apply force isuch a way that the Fourth

15



Amendment rights of [citizens] were at riskPeterson v. City of Fort Worth, 588 F.3d 838, 849

(5th Cir. 2009). Further, “delérate indifference” aalleged by a plaintifjenerally requires “at

least a pattern of similar incidents in which the citizens were injured.” Estate of Davis ex rel.

McCully v. City of North Richmond Hills, 40&.3d 375, 383 (5th Cir. 2005). In other words,

“[w]hile the specificity required should not lexaggerated, our cases ragquihe prior acts be
fairly similar to what ultimately transpired . .”.1d. To support a claim of deliberate indifference
arising out of a single indent such as the incident in this case, a plaintiff must demonstrate that
there was a complete and total failure to train,justta failure to train in one limited area. Id. at

386. As the court noted in Estate of Davis, “a showing of deliberate indifference requires that the

Plaintiffs ‘show that the failure to train refksca “deliberate” or “conscious” choice to endanger
constitutional righd.” 1d. at 383.

Plaintiff has not presented evidence sufficientreate a genuine dispute of material fact
regarding his failure to trairlaim. The evidence cannot ddtah that the officers were
untrained in the Fourth Amendmé&nwarrant requirement and the necessity of an exception to a
warrantless search. See Pineda, EQd at 333. Even if Plaiffit could prove the first two
prongs, he has failed to put forth evidencedefiberate indifference.No other incidents of
officers overstepping the Missippi prohibition against tgdaone warrants or “extending”
warrants have been shown attributable to eitherofficer or deputy affiliated with Lee County
or the City of Tupelo. Plaintiff has failed slhow that the failure to train on telephonic warrants
or warrant extensions was a ¢eliate choice to endanggtizens’ constitutional rights. Indeed,
the Supreme Court has noted:

Neither will it suffice to provehan an injury or accident could have been avoided if an

officer had had better or more training, suffiti to equip him to avoid the particular
injury-causing conduct. Such a claim could be made about almost any encounter resulting
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in injury, yet not condemn the adequacytloé program to enable officers to respond
properly to the usual and recurring situatiomtgh which they must deal. And plainly,
adequately trained officers occasionally make mistakes; the fact that they do says little
about the training program or the Iégasis for holding the city liable.
City of Canton, 489 U.S. at 390, 391, 109 S. Ct. 1197. Plaintiff has failed to meet the minimum
threshold for a failure to train claim against @ity and County that isecessary to survive
summary judgment. Those claimsaatgt those entities are dismissed.
Plaintiff seeks to hold Jim Johnson liableder Mississippi Codeestion 19-25-19. That
statute provides, “All sheriffs shall be liabfer the acts of their deputies, and for money

collected by them.” This stae has been interpreted tppdy only to a sheriff's personal

liability, not his official capcity liability. Dennis v. Warnme, 779 F.2d 245, 248 (5th Cir. 1985);

Poole v. Brunt, 338 So. 2d 991, 995i¢81 1976) (“Generally speakingyen though a sheriff is
personally liable for an act of his deputy, it doe$ necessarily follow that his bondsman is also
liable.”)(citation omitted). Because Jim Johnsown$y sued in his official capacity, Plaintiff's
assertion of liability undehis statute is dismissed.

To the extent Plaintiff seeks to holdnJJohnson liable under Section 1983, that claim
fails as well. In order to hold Jim Johnsbable under Section 1983 there must be some

connection between his actions a&hd alleged constitutional viatfion. Hinshaw v. Doffer, 785

F.2d 1260, 1263 (5th Cir. 1986). Qfifal liability will attach under Section 1983 only if
“execution of a government’s policy or custpmvhether made by its lawmakers or by those
whose edicts or acts may fairly be said to regmesfficial policy, inflictsthe injury.” Collins v.

City of Harker Heights, 503 U.S. 115, 1212 S. Ct. 1061, 117 L. Ed. 2d 261 (1992) (quoting

Monell v. Dep'’t of Soc. Servs., 436 U.658, 694, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978)). A

sheriff not personally involved in the acts that degulithe plaintiff of his constitutional rights is
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liable under Section 1983 if: 1) tteheriff failed to train or supeise the officers involved; 2)
there is a causal connection between the allégéale to supervise or train and the alleged
violation of the plaintiff's rights; and 3) the failure to train or supervise constituted deliberate

indifference to the plaintiff's constitutiohaights. Smith v. Brenoettsy, 158 F.3d 908, 911-12

(5th Cir. 1998); Thompson, 245 F.3d at 459. The pfaimust demonstrate at least a pattern of

similar violations._Snyder v. Trepagnier, 142 F.3d 791, 798-99 (5th Cir. 1998), cert. dismissed

526 U.S. 1083, 119 S. Ct. 1493, 143 L. Ed. 2d %I®09). A single incident is usually
insufficient to demonstrate delitagte indifference such that “[tjo succeed on his claim of failure
to train or supervise” the plaiff must demonstrate delibdeaindifference, which usually

requires a plaintiff to “demonstrate a patterrvimiations.” Cousirv. Small, 325 F.3d 627, 637

(5th Cir. 2003), cert. denied 540 U.S. 826, 12€$.181, 157 L. Ed. 2d 48 (2003). Rogers must
present evidence for a reasonable faeter to conclude that hisjury, if any, resulted from an
official policy or custom of the Sheriff's Office to survive summary judgment on his claim

against Jim Johnson. See Collins, 503 U.Sl2+-1, 112 S. Ct. 1061. In addition, Rogers has

failed to show that there wasdaect causal link between a paliand the alleged violation. See

James v. Harris Cnty., 577 F.3d 612, 617 (5th Cir. 2009), cert. denied 558 U.S. 1114, 130 S. Ct.

1078, 175 L. Ed. 2d 888 (2010).

The uncontroverted summary judgment evidendhis case is @t Jim Johnson was not
personally involved in the search or seizareJune 17, 2009, nor is there a causal connection
between his acts and the viatets of Rogers’ federal rights. See Dennis, 779 F.2d at 248;

Lozano v. Smith, 718 F.2d 756, 768 (5th Cir. 1988ycordingly, Jim Johnson is dismissed as a

party as there are no remainvigble claims against him.
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E. State Law Claims

Plaintiff also asserts that the officers aable under state law fonalicious prosecution,
trespass, defamation, outrage, artdntional infliction ofemotional distress. Plaintiff's state law
claims are premised on the assertion thatatffieers maliciously misrepresented in Warren’s
report that the red truck was located behindrésedence at 320 CR 40Howell did not secure
the search warrant, make the arrest, search Plantiis vehicle, initiatéhe charge against him,
or even file a report on which Rogers’ prosemutwas seemingly basedPlaintiff therefore has
not raised a genuine issue of nietkefact that Howell is liabldor any harm allegedly caused.
The state law claims against Howell are appropriately dismissed.

The Mississippi Tort Claims Act (MTCA) provides the exclusive civil remedy against a

governmental entity or its employee for actorissions which give rise to a suit. 194 CoDE

ANN. § 11-46-7(1); Moore v. Carroll County, 84., 960 F. Supp. 1084, 1088 (N.D. Miss. 1997)
(“The remedy provided pursuant to the MTCAeiclusive of any other state law remedy sought
against a governmental entity or its employee.”Therefore, any tort claim filed against a
governmental entity or its employee shiafl brought only under the MTCA. Id. The MTCA
waives sovereign immunity as a whole claifiee money damages arising out of torts of
governmental entities and their employees. Howeteat statute further provides that “a
governmental entity and its employees acting withie course and scope of their employment
duties shall not be liable for any claim . . .&]{fising out of any act or omission of an employee
of a governmental entity engaged in the perfaroeaor execution of duties or activities related
to police or fire protection unless the employee auoigéckless disregard of the safety and well
being of any persons not engaged in crahictivity at the time of injury.” Mss. CODE ANN. 8

11-46-9(1). The police exemption is desigrned protect law enforcement personnel from
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lawsuits arising out athe performance of their duties withspect to the victim. Miss. Dep’t of

Pub. Safety v. Durn, 861 So. 2d 990, 997 (Miss. 2003)he MississippCourt of Appeals has

noted that an “employee’s immunity arises fragting on behalf of # governmental entity[,
and] unless the employee is acting within the sewand scope of employment, he is not entitled

to the limited immunity that falls on the soeen.” Pearl River VallewVater Supply Dist. v.

Bridges, 878 So. 2d 1013, 1018 (Miss. Ct. App. 2004) (citingsNCODE ANN. 8§ 11-46-5(2)).

To the extent that the Plaintiff is attempting to hold Warren liable in his individual
capacity under state law for tlaetions taken within the coursend scope of his employment,
those claims must fail. Section 11-46-7(2) of the MTCA allows an individual to be joined in a
representative capacity; however,iadividual, in the scope anmburse of his employment, can
have no personal liability. ids. CODE ANN. 8 11-46-7(2).

The MTCA notes that “an employee shall notdomsidered as acting within the course
and scope of his employment,” and thereforet immune from a monetary damages claim,
where that employee’s conduct “constituted fraodlice, libel, slander, defamation or any
criminal offense other thamaffic violations.” Mss. CODE ANN. § 11-46-5(2). Accordingly, to
the extent that Plaintiff claims Warren Iséously prosecuted him, defamed him and
intentionally inflicted emotional harm on hirthose actions would not be covered within the
course and scope of lesnployment, and thus, Warren would et entitled to immunity under

the MTCA?

% Claims of malicious prosecution, intentional idfilon of emotional distress and defamation are not
considered to be undertaken within the course anodesof an officer's employment and are therefore
not subject to any immunity provisions of the MTCAIdgl CODE ANN. 88 11-46-5(1), 11-46-5(2);
Tuma v. Jackson Mun. Airport Auth., No. 3:847-DPJ-FKB, 2012 U.S. Dist. Lexis 49964, *18 n.7
(S.D. Miss. Apr. 10, 2012) (rejecting defendant’s argument that the malicious prosecution claim was
barred by the police protection exemption as the MB2&udes such conduct frofime course and scope

of employment);_McBroom v. Payne, NoO&cv1222-LG-JMR, 2010 U.Dist. LEXIS 107124, 2010

WL 3942010, at *9 (S.D. Miss. Oct. 6, 2010) (conchglihat claims of battery, assault, and intentional
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The Court looks to whether a genuine issue ofenl fact exists as those claims of
conduct taken outside the individual officers’ csriand scope of employment. “In Mississippi,
a complaint alleging defamation must set fortk #tatements, paraphrased or verbatim, that

constituted the defamation.” DucksworthRook, 2015 U.S. Dist. Lexis 20563, 12 (S.D. Miss.

Feb. 20, 2015) (citing Cooper v. Paragon Sy<.,, 1R008 U.S. Dist. LEXIS 67761, at *8 (S.D.

Miss. Sept. 5, 2008) and Roop v. Melton, 2018 .WDist. LEXIS 79735, at *13-*14 (N.D. Miss.

June 9, 2014)). Plaintiff did not plead any allégkefamatory statements. Defendants cite an
excerpt of Rogers’ deposition in which he states that the basis of his defamation claim was that
people look at him differently “as someonéavpossessed drugs.” The Plaintiff has not put
forth sufficient evidence for this Court to findgeanuine dispute of material fact regarding this
claim.

“The elements of malicious prosecution are: (1) the institution of a proceeding; (2) by, or
at the insistence of the defendant; (3) the terii@naof such proceeding in the plaintiff's favor;
(4) malice in instituting the proceedings; (5) wahfprobable cause for the proceeding; and (6)

the suffering of the injury or damage as a ltestithe prosecution.” Perkins v. Wal-Mart Stores,

Inc., 46 So. 3d 839, 844 (Miss. Ct. App. 2010) (intequetations omitted). Plaintiff claims that
Warren’s “misrepresentation” in ireport that the truck was parkbehind the residence at 320

CR 401 caused him to be federally indictew sspend 452 days in federal custody. What
Plaintiff has not put forth evahce of, however, is that Warrbad any malice in making that
report. No reason for such a statement has been extended by the Plaintiff to indicate Warren’s

malicious intent. Accordingly, that state law claim fails.

infliction of emotional distress cannot be consatemithin a police offices “course and scope of
employment” under the MTCA).
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Plaintiff also alleges a state law trespasm as well. The Mississippi Supreme Court
has held that intentional torts that do not regjyproof of fraud, malie, libel, slander, or

defamation are subject to the MTCA. ZumwaltJones County Bd. of Supervisors, 19 So. 3d

672 (Miss. 2009) (holding that 6oiversion is an intéional tort arguably @bject to the MTCA .

..."); Cmty. Bank of Ellisville, Miss. v. Cotmey, 884 So. 2d 767, 783 (Miss. 2004) (noting that

conversion is an intentional tothat does not require proof &fud, malice, libel slander, or

defamation); _See Town Creek Master Wadigmt. Dist. of Lee v. Webb, 93 So. 3d 20, {11

(Miss. 2012) (equating conversion and trespash Bstcommon law “intéronal interference

with property”). Indeed, the Mississippi SuprerCourt has held that torts which require no
proof of malice are diject to the MTCA. _Zumwalt, 1%0. 3d at 688-89. *“[T]he intent
necessary for a trespass for one ‘to be at the place on the land where the trespass allegedly

occurred.” Alexander v. Brown, 793 So. 81, 605 (Miss. 2001) (quoting W. Page Keeton,

Prosser & Keeton on the Law of Torts § 13, a{5tB Ed. 1984)). Accordingly, the Court finds

that trespass, although an intentional tortuigject to the MTCA as an action committed within
the course and scope of a governmental entifgl@yee’s duties as it does not require proof of
fraud, malice, libel, slander, or defamation. MHECA exempts from liability claims arising out
of the execution of duties reiag to police or fire proteadn unless the employee acted in
reckless disregard. igls. CODEANN. 8§ 11-46-9(1)(c).

The Mississippi Supreme Couras held that “[rleckless degard is ‘a higher standard
than gross negligence, and it embraces wiifulvanton conduct which requires knowingly and

intentionally doing a thing or wrongful act.City of Jackson v. Shavers, 97 So. 3d 686, 688

(Miss. 2012). That court wertn to explain that reckless sdeégard “typically involves a

conscious indifference to consequences, amtbsti a willingness that harm should follow.
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Reckless disregard is found whererthis a deliberate disreganfl an unreasonable risk and a
high probability of harm.” IdThe same court has statedeckless disregard under Section 11-
46-9(1)(c) embraces willful and wanton condwdtich requires knowingly and intentionally

doing a thing or wrongful act.” Turner v.it€ of Ruleville, 735 So.2d 226, 230 (Miss. 1999).

“Police officers and fire fighters are more likely to be exposed to dangerous situations and to
liability, and therefore, publigolicy requires that they not bi&able for mere negligence.”

Maldonado v. Kelly, 768 So.2d 906, 909 (Miss. 2000).

According to the Mississippi Supreme Copigintiff must show tht Warren appreciated
an unreasonable risk Rlaintiff's safety, undersbd that there was a higinobability of harm to
him, and when Warren “trespassemti Plaintiff's truck, he “delibextely disregard[ed] that risk
in a willful or wanton manner, exhibiting awmscious indifference to the consequences and
almost a willingness that harm shotibdlow their actions.” Id. at 689.

Initially, the Court notes that there is mwidence that Warren ever “trespassed” on
Rogers’ truck. Warren testified that he authed the search, butdlinot personally undertake
the search. Additionally, the Court finds thaaiRtiff has not put forth evidence of “reckless
disregard.” Warren called thiustice Court Judge who issutégt search warrant on his cell
phone while the judge was on his lunch break befweesearch of Rogers’ truck commenced. It
is undisputed that Warren relied on assurances tinatjudge that the search of Rogers’ vehicle
was not outside the scope of the warrant. Wasrarsistence on confirming with the judge that
the search was legal convinces this Court thatith@ot act with reckless disregard. Therefore,
based on the record before theu@t, no genuine issue of material fact exists as to whether
Warren trespassed on Rogers’ property and Wasrentitled to the immnity offered under the

MTCA for his actions.
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Conclusion
Defendants’ motions for sunary judgment are GRANTED. Ehofficers are entitled to
qualified immunity and the protections of tMeITCA police function exemption. Plaintiff has
failed to show a genuine dispute of matkfact as to the remaining claims.
SO ORDERED, this the 29th day of May, 2015.

/s/ Sharion Aycock
U.S. DISTRICT JUDGE
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