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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION

ATLANTIC SPECIALTY INSURANCE COMPANY PLAINTIFF
V. CIVIL ACTION NO. 1:14cv23-SA-SAA
WEBSTER COUNTY, MISSISSIPPI DEFENDANT

MEMORANDUM OPINION

Before the Court is Defendant®tion to Dismiss [6]. @on due consideration of the

motion, response, and authorities, the Court finds as follows:
Factual and Procedural Background

On February 10, 2014, PldintAtlantic Specialty Insurance Company (“Atlantic
Specialty”) filed an action inthis Court against Defeadt Webster County, Mississippi
(“Webster County”), seeking a declaration ofhtis, duties, and liabilities arising from an
insurance policy (“Policy”) dispute between thetms. However, instead of responding to the
Complaint, Defendant filed its awsuit against Plairftiin the Circuit Court of Webster County,
Mississippi, on March 6, 2014, basen the same subject matter and insurance dispute as
Atlantic Specialty’s federal declaratory judgnt suit. On March 14, 2014, Defendant filed a
Motion to Dismiss the federal declaratory actibased on lack of subject matter jurisdiction,

governmental immunity, and both Colorado Riaerd Declaratory Judgme abstention. In

response, on March 21, 2014, Plaintiff removeddifag¢e court aabn to this Court and filed a
response to Defendant’s Motion to Dismiss, denying lack of subject matter jurisdiction,
contending that governmental imnityndoes not apply irthis matter, and asgang that neither

Colorado River abstention nor Declaratory Judgnadstention weigh in favor of dismissal.
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Sandard
“Federal courts are courts of limited jurisdiction; without jurisdiction conferred by

statute, they lack the powés adjudicate claims.” In réEMA Trailer Formaldehyde Prods.

Liab. Litig., 668 F.3d 281, 286 (5t@ir. 2012) (citing_Kokkonen vGuardian Life Ins. Co. of

Am., 511 U.S. 375, 377, 114 S. C67B, 128 L. Ed. 2d 391 (1994). As such, “a case is properly
dismissed for lack of subject-matter jurigtha when the court lacks the statutory or

constitutional power to adjudicate the caseldme Builders Ass’n v. City of Madison, 143 F.3d

1006, 1010 (5th Cir. 1998).
A factual attack under Rule 12(b)(1) for lamksubject matter jurisdiction may occur at
any stage, and “the plaintiffelars the burden of proof that jurisdiction does in fact exist.”

Menchaca v. Chrysler Credit. Corp., 613 F.2d 317 (5th Cir. 1980). In ruling on a Rule

12(b)(1) motion, the Court must “take the well-pladtual allegations athe complaint as true

and view them in the light most favorablethe plaintiff.” Lane v.Halliburton, 529 F.3d 548,

557 (5th Cir. 2008). Moreover, “a motion to diserfor lack of subject matter jurisdiction
should be granted only if it appears certain tif@ plaintiff cannot prove any set of facts in

support of his claim that would entitle plaffitio relief.” Ramming v. United States, 281 F.3d

158 (5th Cir. 2001).
Analysis and Discussion
A. Subject Matter Jurisdiction
Original federal diversity jurisdiction existashere the matter in controversy exceeds the
sum or value of $75,000.00, exclusive of interastl costs, and is between . . . citizens of
different States.” 28 U.S.C. § 1332(a). Thereféederal diversity jurisdigon is satisfied if the

amount-in-controversy exceeds $75,000 and there issitivef citizenship beveen the parties.



Upon review of the Complaint, the Courhds the first prong of federal diversity
jurisdiction is satisfied, as the amountdantroversy clearly exceeds $75,000. The subject
matter of the dispute is a Commercial Prope&ty.iability Policy between the parties. The
Policy provides property coverage for ten sapalocations, witka policy limit of $6,193,000.

After a fire damaged a portion tfe properties, Atlantic Spettya paid Webster County a total

of $2,319,539.41. However, after retaining the isess of a public adjuster, Scott Favre,
Webster County submitted requests for additional payment of $1,629,299.31. In response,
Atlantic Specialty filed this action to obtaindeclaration of the respeee rights, duties, and
liabilities of each party under ehPolicy. Because the monetarglue of the subject matter in
dispute exceeds $75,000, the amount-inqfowetrsy requirement is satisfied.

Although the first prong is satisfied, Webster County contends the second prong,
diversity of citizenship, fails in this caséWebster County argues that it is not a citizen of

Mississippi for diversity purposes. In support of its position, Webster County_cites Tradigrain,

Inc. v. Mississippi State Port Auority, which provides that “date is not a citizen for purposes
of diversity jurisdiction. 701 F.2d 1131, 1132H5Cir. 1983) (emphasiadded). However,
Webster Country’s reliance on tlpsecedent is erroneous, as Web§teunty itself is not a State
but rather a political subdivision of MississippiTherefore, this authority does not support
Webster County’s contention.

The Supreme Court has held that while a€Sitdelf is not a citizen of that State, a
“political subdivision ofa State, unless it is simply ‘the armaidter ego of the State,’ is a citizen

of the State for diversity purpes.” Moor v. County of Alameda, 441 U.S. 693, 717, 93 S. Ct.

1785, 36 L. Ed. 2d 596 (1973). In addition, the Fiincuit and this Court have similarly held

that political subdivisions, including countieme citizens of the State for diversity purposes.



See_Sherwin-Williams Co. v. Holmes Cnty., 3B38d 383 (5th Cir. 2003) (recognizing the

existence of federal diversity jurisdiction ian action between @aint manufacturer and

Mississippi counties and school districts); Bwsv. Titan Indem. Co., 34 F. Supp. 2d 419, 420

(N.D. Miss. 1999) (stating “[flor pposes of diversity, a county nsidered a citizen of the
state in which it is located). Relying on tlsisttled precedent, the Codinds that Defendant
Webster County is a Missigpi citizen for diversitypurposes, as it is a @ital subdivision of
the State.

According to the Complaint, Atlantic Specialty is a New York corporation with its
principal place of business in Minnesota. Themefdrecause Plaintiff, a Mississippi citizen, and
Defendant, a New York and Minnesatiizen, are completely diverseiversity of citizenship is
satisfied for federal diversity jurisdiction purpss¢hus satisfying theecond prong of federal
diversity jurisdiction. Whereas the amounteiontroversy exceeds $75,000 and the parties are
completely diverse, federal diversity jurisdiction is proper over this matter.

B. Colorado River Abstention

Abstention is meant to be a narrow exception to the court’s duty to adjudicate a

controversy in which it has proper jurisdictio@olo. River Water Comgvation Dist. v. United

States, 424 U.S. 800, 813, 96(3. 1236, 47 L. Ed. 2d 483976). Moreover, abstention should
only occur in exceptional circumstances andtgeupon considerationsf “[w]ise judicial
administration, giving regard to conseroati of judicial resources and comprehensive
disposition of litigation.” _Id. at 817, 96 S. Ct. 1236.

Specifically, “Colorado River atention by a federal court @ly proper when there are

parallel proceedings in both state and fedemilrt involving the same parties and the same

issues.” Stewart v. Western Heritage Ins. @88 F.3d 488, 491 (5th Cir. 2006). However, even




in the instance of truly parallel cases inddeal and state courtionly the clearest of
justifications” will warrant the féeral court abstaining from jsdiction. _Colo. River, 424 U.S.
at 819, 96 S. Ct. 1236. To determine whether gushfication is preent, the Court is to
consider six factors: (1) asaption by either court of jurisckion over a res, (2) relative
inconvenience of the forums, (3) avoidancepoécemeal litigation, (4) the order in which
jurisdiction was obtained by th@wrcurrent forums, (5) to whaixtent federal law provides the
rules of decision on the merits, and (6) the adeyof the state proceedings in protecting the
rights of the party invoking federal jurisdictioistewart, 438 F.3d at 492. The Court should not
apply these factors mechanically; rather, @eurt should carefully bance them “with the

balance heavily weighted in favor of the exer@$gurisdiction.” Moses H. Cone Mem’l Hosp.

v. Mercury Constr. Corp., 460 U.S. 1, 16, 103 S. Ct. 927, 74 L. Ed. 2d 765 (1983).

Webster County contends that an appitwa of Colorado River abstention warrants

dismissal of this actionAtlantic Specialty origially filed its declarator action in this Court on
February 10, 2014. Following, Webster Countgdf a subsequent action in Webster County
Circuit Court on March 6, 2014. Ahe time, since the Circu@ourt action was based on the
same subject matter and involved the sameigsarit constituted gparallel state action.
However, on March 21, 2014, Atlantic Specialtynoved the parallel state action to this Court
(1:14-cv-53-SA-DAS). As a reluof Atlantic Specialty’s remval of the state action to this
Court, there are now two fede@urt actions and there is no longeparallel state court action.

The Colorado River abstention doctrine is onpplecable when there are parallel proceedings

pending in both state and federal coBiamond Offshore Co. v. A & B Builders, 302 F.3d 531,

540 (5th Cir. 2002). Whereas the original stat@adcas been removed to this Court and there



is no pending state court action, Colorado Rivestaition is not appiable, and the Court,

therefore, declines to apply it.

C. Declaratory Judgment Abstention

Webster County argues that the Court shoulet@se its discretion in favor of declining
to adjudicate this declaratopydgment action, pursuant to tieeclaratory Judgment Act. To
support this contention, Webst@ounty alleges that Atlantic $pialty filed this declaratory
judgment action in federal court amticipation of a lawsuit by Wster County in state court and
further contends that Plaintiff filetthis action to engage in forum shopping.

In pertinent part, the Decktiory Judgment Act provides,'la case of actual controversy
within its jurisdiction, . . . any court of thenited States, upon the filing of an appropriate
pleading,may declare the rights and other legal relatiofsany interested party seeking such
declaration[.]” 28 U.S.C. § 2201(émphasis added). While fedecalurts have anbligation to
exercise their jurisdiction in most circumstas, “the Declaratoryudigment Act has been
understood to confer on fedek@urts unique and sutastial discretion irdeciding whether to

declare the rights of litigants Wilton v. Seven Falls Co., 515 U.S. 277, 286, 115 S. Ct. 2137,

132 L. Ed. 2d 214 (1995). Moreover, “[ijn thieclaratory judgment context, the normal
principle that federal courtsheuld adjudicate claims within their jurisdiction yields to
considerations of practicalignd wise judicial administratn.” 1d. at 288, 115 S. Ct. 2137.

“It is now well-settled Fifth Circuit precedt that a district @urt has discretion over

whether to decide or dismiss a declaratory jodgt action.” _Travelers Ins. Co. v. Louisiana

Farm Bureau Fed’'n, 996 F.2d 774, 778 (5th Cir. 1998)wever, while the district court retains

broad discretion, it is naunfettered. Id. And “unless thestlict court addresses and balances

the purposes of the Declaratorydgment Act and the factors reét to the abstention doctrine



on the record, it abuses its discretion.” StulRas. Co. v. Trejo, 39 F.3d 585, 590 (5th Cir.

1994). The relevant factors to be ddesed by the district court include:

[w]hether there is a pending state action in which all of the matters in controversy

may be fully litigated, 2) whether thegmtiff filed suit in anticipation of a

lawsuit filed by the defendant, 3) whethie plaintiff engaged in forum shopping

in bringing the suit, 4) whether possilleequities in allowing the declaratory

plaintiff to gain precedence in time ¢ change forums exist, 5) whether the

federal court is a convenient forum foetparties and witnesses, and 6) whether
retaining the lawsuit in federal couwould serve the purposes of judicial
economy.

Id. at 590-91.

Upon a weighing of the relevant factothe Court finds thaDeclaratory Judgment
abstention does not weigh in favor of disging Atlantic Speciajts declaratory action.

First, there is no pending state action in which all of the matters may be fully litigated
since Atlantic Specialty removed the state actirom Webster County @iuit Court to this
Court.

Secondly, Defendant asserts thdtantic Specialty filed thissuit in antcipation of a
lawsuit and to engage in forum shopping. Eabruary 6, 2014, Webster County sent Atlantic
Specialty a letter demanding that Atlantic Speciaitye forward with the claim. In this letter,
Webster County threatened to file suit againstitaSpecialty if action was not taken in regard
to the claim. Four days latekflantic Specialty sent Webst€ounty a response letter requesting
additional information needed froWebster County to move forwamwith the claim. On that
same day, February 10, 2014, AtlanBipecialty filed this suit.Webster County contends that
Plaintiff only sent its responsettier to delay the County from filg suit first. However, Webster
County provides no additional evidento support this argument.

“Merely filing a declaratory judgment action irffederal court with jurisdiction to hear it,

in anticipation of state court litigation, is than itself improper anticipatory litigation or



otherwise abusive ‘forum shopping.” ShenaiVilliams, Co., 343 F.3d at 391. In this case,

Atlantic Specialty filed a propeteclaratory judgment action inpaoper forum in order to obtain

a declaration of its rights, duties, and liabiktibased on a legitimate dispute between the two
parties. Defendant’s asseris that Plaintiff engaged impermissible forum shopping and
improperly filed its suit in aticipation of litigation are nofactually supported and amount to
nothing more than mere speculation.

Moreover, this Court is the most convenierddiral forum for the parties and witnesses.
Atlantic Specialty filedthis action in the federal courtdtiict in which Webster County is
located. Webster County’s officase located less than sixty-fiveiles from the courthouse for
the Northern District of Mississpi, Aberdeen Division. It hasebn consistentlyeld that this

distance is insufficient to establish that theufa is inconvenient. _See Sherwin-Williams Co.,

343 F.3d at 400 (holding that forcing a defendartaweel 121 miles to the federal forum did not

weigh in favor of dismissal); Dow Agrosciegs LLC v. Bates, 332 F.3d 323, 328 (5th Cir. 2003)

(concluding that declaratory judgment defendarmtventy-nine farmers that lived across the
Abilene, Amarillo, Fort Worth, San Angelo, and WitehFalls Divisions of Northern District of
Texas, were not inconveniencbky a trial in Lubbock Division oNorthern District of Texas);

Jackson v. Hankook Tire Co., Ltd., 2008 WL 274708D(Miss. 2008) (finding that a sixty-

eight mile drive for defendant and witness wasimodnvenient). Therefore, the Court finds that
a sixty-five mile drive for Defiedant does not establish an incameat forum. This factor does
not weigh in favor of dismissal.

Lastly, the purposes of judalieconomy would be best sed/by the Court retaining its
jurisdiction over this action. B¢e the previous state actidiled by Defendant in Webster

County Circuit Court was removed to this Cipuhere is no longea pending state action



between the parties. Additionally, both partiewvenan interest in a determination of their
respective rights and duties undlee Policy, as it could havedastinct impactupon their future
financial obligations. Thereforesfficiency would be best sesd by the Court exercising its
jurisdiction and making such a determinationtioé respective rights of each party under the
Policy.

For these reasons, the Court finds that thegaes of the Declaratory Judgment Act and
the relevant factors to be considd do not weigh in favor of disssal. As a result, the Court
declines to dismiss the action based upon Declaratory Judgment abstention.

D. Governmental Immunity

Additionally, Webster Countyantends that as political subdivisionof the State of
Mississippi, it enjoys governmaitimmunity from suit. In gpport of this position, Webster
County argues that Mississippi Code 8§ 11-46-3(1) provides immunitypertinent part, the
statute reads:

“The Legislature of the State of Missigpi finds and determines as a matter of

public policy and does hereby declare, pdeyienact and reenact that the “state”

and its “political subdivisions,” as su¢trms are defined in Section 11-46-1, are

not now, have never been and shall not be liable, and are, always have been and

shall continue to be imome from suit at law or irequity on account of any

wrongful or tortious act or omission ordarch of implied term or condition of any
warranty or contract, includg but not limited to libel, slander or defamation, by

the state or its politicabubdivisions, or any suclact, omission or breach

constitutes or may be consigd as the exercise oilfme to exercise any duty,

obligation or function of a governmentaloprietary, discretiorrg or ministerial

nature and notwithstanding th&ich act, omission orédeich may or may not arise

out of any activity, transaction or servifme which any fee, charge, cost or other

consideration was received or expedtete received in exchange therefor.

Miss. CoDE ANN. 811-46-3(1).
As emphasized by Atlantic Specialty in opposition to Webster County’s Motion, this

specific provision falls under Chapter 46, Title of the MississippCode, entitled Fmmunity of



Sate and Political Subdivisions from Liability and Suit for Torts and Torts of Employees.”
(emphasis added). While Webster County is atipal subdivision ofthe State and therefore
does enjoy governmental immunity under the Misigipi Tort Claims Act (“MTCA”), Atlantic
Specialty argues that this specific provision spiplicable here because the suit falls outside its
scope, as it is a declaratory judgment action.

This Court, along with the Mississippi Sepre Court, has previously held that while
municipalities are immune from certain claifies monetary damages, governmental immunity

does not prevent plaintiffs from seeking declamatrelief. See Ma v. City of Columbus, 1997

U.S. Dist. LEXIS 13514 at *4 (N.D. Miss. July 30, 1997) (holding that Mssppi Torts Claims

Act did not apply to the platiff's claim for declaratoryrelief); Greyhound Welfare Found. v.

Miss. State. Univ., 736 So. 2d 10849iss. 1999) (holding “Missisppi Tort Claims Act applies

only to tort suits for money damages”). Addiadly, the Fifth Circuit has heard and considered
a declaratory judgment action against multiplesdisippi counties and school districts without

regard to governmental immunit§see Sherwin-Williams Co., 343 F.3d 383.

Upon consideration of the stiry provisions and the relevacdse law, the Court finds
that the MTCA is not ggicable to declaratorjudgment actions, and Webster County, therefore,
does not enjoy governmental immunitythis action. In its Compiiat, Atlantic Specialty solely
requested declaratory relief, pursuant to 28 €©.8§ 2201, 2202, in the form of a declaration of
the rights, duties, and liabilities of the partiessiag from the Policy. Atlantic Specialty did not
request monetary damages degé any conduct that is covdrby the MTCA. Whereas the
MTCA does not affect claims requesting pure deabayatelief, it is inapplicable in this action.
As a result, Webster County is not immune fribva relief sought by Atlantic Specialty, and the

claim should not be dismissbdsed on governmental immunity.
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Conclusion
For the foregoing reasons, Defendant’s argnts for dismissal are without merit.
Accordingly, Defendant’s Motion tBismiss [6] is hereby DENIED.
SO ORDERED on this, the 11th day of June, 2014.

/s/ Sharion Aycock
U.S. DISTRICT JUDGE

11



