Montgomery v. State of Mississippi et al

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
ABERDEEN DIVISION
STANLEY MONTGOMERY PETITIONER
V. No. 1:14CV25-SA-IMV
CENTRAL MISSISSIPPI
CORRECTIONAL FACILITY,ETAL. RESPONDENTS
MEMORANDUM OPINION

This matter comes before the court ongieese petition of Stanley Miostgomery for a writ of
habeas corpus under28 U.S.C. § 2254 The State has moved to dissthe petition for failure to
exhaust state remedies. Thétjpmer has responded to the nooti and the matter is ripe for
resolution. For the esons set forth below, the State’s motio dismiss wilbe granted and the
petition dismissed withoydrejudice for failure t@xhaust state remedies.

Exhaustion
Under 28 U.S.C. § 2254(b)(% prisoner seekirgpbeas corpus relief must first exhaust state

remedies. Section 2254 prdes, in relevant part:

(b)(1) An applicabn for a writ ofhabeas corpus on behalf ok person in custody
pursuant to the judgment ofsgate court shall not be gtad unless it appears that —

(A) the applicant has exhaustine state remedies @able in the courts of
the State; or

(B) (i) there is an aence of available Staterrective process; or
(i) circumstances exist &t render such procesgffective to protect the
rights of tle appellant

(c) An applicant shbahot be deemed to have exhadstee remedies available in the
courts of the State, within the meaning @ tection, if he hake right under the law
of the State to raisby any available procedure question presented.
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“A fundamental preregsite to federahabeas relief under 28 U.S.& 2254 is the exhaustion
of all claims instate court undég 2254(b)(1) prior to requenty federal collateral reliéf.Serling v.
Scott, 57 F.3d 451, 453 YECir. 1995) (citingRose V. Lundy, 455 U.S. 509 (1982))A finding of
exhaustion requires tipetitioner to havéfairly presented the substarafenis claimgo the state
courts” Sonesv. Hargett, 61 F.3d 410, 414-15{%Cir. 1995) (citingvela v. Etelle, 708 F.2d 954, 958
(5" Cir. 1983)). Ftther, exhaustiofrequires that normally a state prisdsentire federal habeas
petition must be disresed unless the prisofsestate remedies have besthausted as to all claims
raised in the federal petitisnGraham v. Johnson, 94 F.3d 958, 968 {5ECir. 1996) (citingRose, 455
U.S. at 518-19). The bBaustion doctrine servéi®e salutary purpose tgiving the state courts the
first opportunity to reviewthe federal constitutional issues andorrect any erronsade by the trial
courts, [and thuserves to minimize friction between daderal and state systems of justice.
Satterwhite v. Lynaugh, 886 F.2d 90, 92 {5Cir. 1989) (quotindRose, at 518) (citations omitted).

Factsand Procedural Posture

On April 29, 2011, Stanley Montgonyeentered a plea gjuilty to five cours of identity theft
in the Circuit Court of Winston County, Mississip@ontgomery was sentencemserve a term of
five years on each counith the sentences in Counts lldhgh V to run concuently with the
sentence imposed in CountThe order further provet that Montgorary should be placed on post-
release supervision fiour years and fifty weeks after serving tweeks of his sentence.
Montgomery was also ordered toypastitution and coudosts, with the first payment due within
thirty days of his rease from incarceration.

On August 13, 2013, thadr court modified the terms of Montgomé&rypost-release

supervision and ordered thabhtgomery be placed in a regtibn center of the Mississippi
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Department of Corrections. A sew Order of Modificabn of Post-Release Supision was filed on
September 12, 2013, again requiringtios to be placed in a restitan center. Montgomery signed
a statement, which indicated he was voluntaiiiering the restitution ceaf on that same date.
Montgomery, at his own request, svexpelled from the Hinds Courfestitution Center. Thereatfter,
following a hearing, Montgome's/post-release supervision wagoked by Order filed December
23, 2013, and Montgomery was ordered to serveyieans and fiftywveeks in the custody of the
Mississippi Departnma of Corrections.

Montgomery filed a motion for ptsonviction reliefin the Winston Couy Circuit Court on
April 9, 2013, in Case No. 2013-058-C\MMontgomerys motion was denied iyrder filed July 19,
2013. The docket in Cause No. 20088-CV does not reflect thatdvitgomery appealed the trial
courts decision denying post-contion relief, and n@orresponding appeappears on the
Mississippi Supreme Cotstelectronic docket.

On January 16, 2014, Mtgomery filed a second motion foost-convictiorrelief in the
Winston County Circuit Court i@ause No. 2014-002-CV challeng the revocation of his post-
release supervisior©On March 12, 2014, the Wston County Circuit Court denied Montgorisry
motion. In ruling on the motion, thei& court set forth the folleing additional facts:

On August 12, 2013, thourt entered an order méyng the terms of Montgomey

post-release supervision, by requiring tiiahtgomery be placeid a restitution

center until such timas he paid all restitution, cawosts, assessments and MDOC

supervision fees. Consequently, Montgomeas placed in the Leflore County

Restitution Center. Montgomery left theflore County Restittion Center after

having been there for less thanee (3) weeks. He wéen placed in the Winston

County Jail until thizourt could conduct kearing to determinghether to revoke his

post-release supervision failing to remain at theestitution center until all

restitution, courtosts, assessments, and MD@@esvision fees were paid.

On September 12, 2013, ieatl of revoking Montgomes/post-release supervision,
this court gave Montgomery another abeaat a restitution center. Therefore,
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Montgomery was ordered to be placetha Hinds County Restiton where he was

to remain until he had hall restitutioncourt costs, assessments, and MDOC

supervision fees.

On November 22, 2013, Montgomery, & fequest, was expelled from the Hinds

County Restitution. On December 17, 2ab& court conducted a hearing to

determine whether Montgomeésypost-release supervisisimould be revoked. This

court concluded thdtte failed to complete the tesmf his modified post-release

supervision because he failed to renadithe Hinds County Rétution Center until

such time as he had earritkd money to pay all restitati, court costs, assessments

and MDOC supervision fees. Conseqlyenin December 23, 2013, an order was

entered revoking Montgomesypost-release supervisiamdeordering that he serve

four (4) years and fifty (50)eeks in the custody ofdtMississippi Department of

Corrections.

Montgomery appealed the lower cdgidenial of thigost-conviction motion in Cause No. 2014-002-
CV-L on April 7, 2014, anthat appeal is curregtpending before the Mississippi Supreme Court in
Cause No. 2014-TS-00498.

Montgomery states in his habgaetition that he alsfiled a grievance \th the Administrative
Remedy Program (ARP) concerning reévocation. Montgoamy has filed two complaints with the
Administrative Remedy Program relateckeither his arrest for a vation of the terms of his post-
release supervision or the revitma in MSP 12-1554. Ténfirst complaint was rejected because the
incident about which Montgomery mplained, the issuance of amesmt warrant in September 2011,
had occurred more thdnirty days prior to the date tlRd&RP was received on July 16, 2012.

In the instant petition, Montgomeraises the following claims:

Ground One - The trial court was without jtliction to impose the sentence and
conviction.

Ground Two - There exists evidence of materfatt, not presented and heard that
requires vacation of the sentence in the interests of justice.

Ground Three - The petitiones post-release supervisiaras revoked in violation of
the Constitution of the UniteBtates and Mississippi.
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Ground Four - The sentence is subject to collatetthck pursuant to the Mississippi
Uniform Post-Conviction Collateral Relief Act.

Exhaustion of State Remedies

Montgomery has not presented the claimtfie instant petition for a writ dlabeas corpus
the Mississippi Supreme Couthdeed, Montgomery rectiyfiled an appeal of the lower colgrt
denial of his post-convion motion challenging theevocation of his posetease supervision. As
such, he has dhavailable procedutaunder state law tbugh which he can psue his claims
challenging the revodah to exhaustionSee 28 U.S.C§ 2254(c). Thereforehe instant federal
petition for a writ ofhabeas corpus will be dismissed without preju for failure to exhaust state
remedies.

The court cautions Montgomery that the fedeetlgt of limitations peod set forth in 28
U.S.C.§ 2244 provides only a one ydanitations period for filing dimely petition. The filing of a
state court post-convictiapplication or motion will toll the lindations period only as long as any
such pleading is pendimg that court and is filed before thexleral statute of limitations period has
expired. In this case, May@mery’s supervisegtlease was revokesh December 13, 2013.
Therefore, Montgomery must biigkent in filing any new federdiabeas corpus petition challenging
his revocation after pesbnviction relief ha been completed in statuct — because the limitations
time clock was only tolleduring the pendency of his post-caridin action and vlibegin to run
again upon a decision by the sttEghest court. A final judgmeobnsistent witlthis memorandum
opinion will issue today.

SO ORDERED, this, the 1st day of August, 2014.

/9 Sharion Aycock
U.S.DISTRICT JUDGE




