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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
ABERDEEN DIVISION

STEVEN ERIC DISON PETITIONER
V. No. 1:14CV42-SA-DAS
EARNEST LEE, ET AL. RESPONDENTS

MEMORANDUM OPINION
This matter comes before the court ongfeesepetition of Steven EriDison for a writ of
habeasorpus under 28 U.S.€.2254. The State has moved to désnthe petition agntimely filed
under 28 U.S.C. § 2244(d)(2). 9on responded to the motion, d@hd court initidly issued a
memorandum opinion and final judgmergrdissing the petition as untiipdiled. Dison then sought
reconsideration, requestittzat the court find thatquitable tolling appliesecause he was severely
mentally ill during the time heould have timely filed his tkeral petition for a writ dfiabeas corpus
The court then granted Dison’s tiom for reconsideratin and directed the &e to provide his
medical records, including mental health recdi@sthe relevant time. The State provided the
records, and the court has reviewlsein. The matter is ripe fors@ution. For theeasons set forth
below, the court holds that §&in is not entitled to edable tolling of the one-yed&abeas corpus
limitations period. As such, the Ststmotion to dismiss will be greed and the instant petition for a
writ of habeas corpudismissed as untimely filed.
Facts and Procedural Posture
Steven Eric Dison is in the custody of Messissippi Departmerdf Corrections and is
currently housed at the Mississippi State Patisey in Parchman, Mississippi. Dison was
convicted of one count of burglary of a dwegjiin the Circuit Court of Oktibbeha County,
Mississippi. On November 2009, he was sentenced as a habitual offender under Miss. Code

Ann. § 99-19-81, to serve twenti years in the custody ofdtMississippi Department of
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Corrections (“MDOC”). Dison appealed his conviction andhgmce to the Mississippi Supreme
Court. On May 17, 2011, the Mississippi CourApipeals affirmed the judgment of the circuit
court. Dison v. Stateg1 So.3d 975 (Miss.Ct.App. 2011) (Case No. 2010-KP-00183-COA).
Dison did not seek rehearing, but on Noveni#r2013 (over two years after the mandate had
issued), he filed a petition for writ of certasr to the Mississippi Supreme Court, which
dismissed the petition as untimely filed under RL#éb) of the Mississippi Rules of Appellate
Procedure. On March 8, 2012, Dison filed an iggtion to Proceed ithe Trial Court with a
Motion for Post-conviction Relief in the Missippi Supreme Court (signed on March 7, 2012).
On April 19, 2012, the Mississippi Suprer@ourt denied #happlication.
One-Year Limitations Period

Decision in this case is governeg 28 U.S.C. § 2244(d), which provides:

(d)(1) A 1-year period of limitation shall ply to an application for a writ of

habeas corpus by a person in custody f@nsto the judgment of a State court.

The limitation period shallun from the latest of —

(A) the date on which the judgmedrgcame final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impedimeatfiling an application created by
State action in violation of thedBstitution or the laws of the United
States is removed, if the applicantsy@evented from filing by such State
action;

(C) the date on which the constitutal right asserted was initially
recognized by the Supreme Courthié right has been newly recognized
by the Supreme Court and madeaattively applicable to cases on
collateral review; or

(D) the date on which the factuakglicate of the claim or claims
presented could have been disaedethrough the exercise of due
diligence.

(2) The time during which a properly fdeapplication for State postconviction or
other collateral review withespect to the pertinent judgment or claim is pending

-2



shall not be counted toward anyripé of limitation under this subsection.
28 U. S.C. § 2244(d)(1) and (2).

As Dison never sought rehearinghe Mississippi Court of Apjads, fourteen days, the time
period during which he cadihave sought such revieiw,added to the date @vhich his direct appeal
ended and his conviction became findéeMiss. R. App. P. Rule 40(a9ee also Roberts v. Cockrell
319 F.3d 690 (BCir. 2003). Thus, Dison’s convictidrecame final fourteen days after his
conviction was affirmed, May 31, 2011 (May 17, 20dlis 14 days). As Dison filed a state
application for post-conviction lief (“PCR”) as contemplatebdy 28 U.S.C. § 2244(d)(2) before
May 31, 2012, the limitations period wéolled during its pendencysee Grillete 372 F.3d at
769;Flannagan v. Johnsori54 F.3d 196, 201 {5Cir. 1998);Davis v. Johnsgnl58 F.3d 806
(5th Cir. 1998). Dison signed the motion on Maft 2012, and the court denied it on April 19,
2012. Thus, Dison’s AEDPA limitations period svinlled for forty-three days, and the new
deadline for the filingf Dison’s federahabeas corpuselief became July 13, 2012 (May 31,
2012, plus 43 days).

Under the “mailbox rule,” the instargro sefederal petition for a writ dfiabeas corpus
is deemed filed on the date the petitioner delivéramprison officials for mailing to the district
court. Coleman v. Johnso&84 F.3d 398, 40Xeh’g and reh’g en banc denietl96 F.3d 1259
(5" Cir. 1999) cert. denied529 U.S. 1057, 120 S. Ct. 1564, 146 L.Ed.2d 467 (2000) (citing
Spotville v. Cain149 F.3d 374, 376-78 {XCir. 1998)). In this cas the federal petition was
filed sometime between the date it was signed on March 5, 2014, and the date it was received
and stamped as “filed” in theddict court on March 7, 2014. Gng the petitionethe benefit of
the doubt by using the earliertdathe instant petitin was filed 600 days after the July 13, 2012,

filing deadline.



Equitable Tolling

Steven Dison alleges that he suffered froental health problems during the one-year
period in which he could have filed a timely petition for a wrihabeas corpughus, he argues
that he is entitled tequitable tolling of théabeas corpuBmitations period. “The doctrine of
equitable tolling preserves a [petitioner’s] claimisen strict applid#gon of the statute of
limitations would be inequitable.United States v. Pattersp11 F.3d 927, 930 {5Cir.2000)
(per curiam) (internal quotations omitted). The one-year limitations period of the Anti-Terrorism
and Effective Death Penalty Act (“AEDPA”) in 28S.C. § 2255(f) is not jurisdictional; thus, it
is subject to equitable tollingJnited States v. Wyn292 F.3d 226, 230 {5Cir.2002). For this
reason, a district court may toll the AEDPA limitations peritil.at 229-30.

The decision whether to apply equitableitglturns on the facts and circumstances of
each caseFelder v. Johnsor204 F.3d 168, 171 {5Cir.2000);see also Alexander v. Cockell
294 F.3d 626, 628 K’SCir.ZOOZ) per curiam). However, a court may apply equitable tolling
only “in rare and exceptional circumstanceBavis v. Johnsonl58 F.3d 806, 811 {5
Cir.1998):see also Minter v. BecR30 F.3d 663, 666—67 {4Cir.2000) (“[E]quitable tolling of
the AEDPA's one year limitation period is resahfor those rare instances where — due to
circumstances external to the party’s owndauct — it would be unconscionable to enforce the
limitation period against the party and gross injustice would result.”) (quotation omitted).

The petitioner bears the burden of estahtighhat equitable talg is warranted See
Phillips v. Donnelly 216 F.3d 508, 511 {5Cir.), modified on reh'g, 223 F.3d 797 (2000) (per
curiam). In order to satisfy his burden, the fo@tier must show “(1) it he has been pursuing

his rights diligently, and (2) that some extraordinary circumstance stood in his way” of timely



filing his § [2254] motion.Lawrence v. Florida549 U.S. 327, 127 S.Ct. 1079, 1085, 166
L.Ed.2d 924 (2007).
Dison’s Mental Health Timeline

As set forth above, Dison’s conviati became final on May 31, 2011, which set the
initial deadline for seeking federaabeas corpuselief at May 31, 2012. Dison, however, filed
a state application for post-conviction collateral relief prior to the initial deadline. That
application remained pending for 43 days, duriingch Dison enjoyed statutory tolling of the
limitations period under 28 U.S.C. § 2244(d)(2), thus moving the final deadline to July 13, 2012
(May 31, 2012 + 43 days). Thus, Dison’s oppaitiuto file a federapetition for a writ of
habeas corpusan from the date his conviction becafimal (May 31, 2011) until the final
deadline for seekingabeas corpuselief expired (July 13, 2012Dison argues that the mental
problems he suffered between those dates prevéntefrom pursuing his rights diligently —
and constituted an extraordinary circumstaneg ¢kood in the way dhe timely filing of the
instant petition. As discussed below, Dismjoyed periods of good mtl health for many
months during this time — more than enough time to seek fdudrahs corpuselief.

The court has reviewed Dison’s medicadards during the relevant period (May 31,
2011 to July 13, 2012). As set forth belowe tlourt holds that, though Dison suffered from
episodes of severe mental ilinels,received treatment and functioned normally for the majority
of that period. On May 20, 2011 (just beftwie conviction became final), Dison became
severely depressed and suicidal after the Miggi$ Supreme Court affirmed his conviction and
25-year mandatory sentence. He was placed ioiisuwatch during this time. He was placed
on psychiatric medication; his condition imprdyelay by day, and he was removed from suicide

watch and returned to the General Populatiodune 2, 2011. On July 13, 2011, he refused to
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take his medications, and on July 25, 2011, he rdfpsgchiatric treatment and requested to be
released from psychiatric care. On Septen@p)@011, a psychiatrist assessed Dison, found him
to be stable, recommended that he stay smigdications, and scheduled a follow-up in three
months. On October 12, 2011, Dison obtained&isules of Dilantin (100 mg capsules) (an
anti-seizure drug) and took them all. He told mabstaff that he took thalls in an attempt to
commit suicide. He was sent to a local hospitahted for overdose of Dilantin, and returned to
the facility the following day. Upon his arriydne was placed on suicide watch again. On
October 17, 2011, he told medical staff that het faken the Dilantin téget a buzz,” not to
commit suicide. After examination and assessment, the psychiatrist discharged him,
discontinued suicide watch, ande@sed him back to his unit.

On December 16, 2011, Dison was in a miuedlthier state. He told the prison
psychiatrist, “I am doing fine. Can | close filg?” The psychiatrist recorded his objective
findings:

38 year-old white male, welltit, well-nourished. Looks stated age. Dressed in

prison uniform. Held a good conversatend answered most of the questions

appropriately. Thought conteand thought process normalert, atentive, and

oriented to person, placeychtime. Pleasant, calm, coof@m Denied suicidal or

homicidal ideations. Moodgood. Affect: full range.

The psychiatrist found that @B was stable without medicatigmscontinued them, and closed
Dison’s file.

On February 15, 2012, Disondagne paranoid, believing thainseone was trying to poison
him. Consistent with thdtelief, he would only eatackers. He also heardises, but only at night.
His psychological assasent was Major Depressive Disorder. The psychiatrist prescribed a

medication to treat Dison’s sympts of psychosis armbntinued that treatemt on February 28,

2012. Dison made no more complaints of psychatbgimblems for the renrader of the relevant
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period, and, on August 1, 2018gf after the feder@ilabeas corpudeadline expiredhe reported that
he had no mental hih concerns.

Given the imprecise natureadcertaining Dison’s el of impairment during the course of
his incarceration, the cdwill give him the benefit of thdoubt when determing his periods of
normality. With that in mind, @ppears that Dison was greatlypgred from May 20, 2011 (when
his suicidal thoughts beganintil July 25, 2011when he requested to teased from psychiatric
care) — a period of g over 2 months. He watso impaired from Oober 12, 2011 (when he took
the 35 Dilantin capsules) until Decken 16, 2011 (when he statedtthe was doing fine and wanted
to close his psychiatric file) — ametr period of 2 monthdHis final period oimpairment was a short
one, from February 15, 2012 (whike believed someone triedaoison him an¢heard noises at
night) until February 28, 2012 (whde received antipskiotic medications) a period of 14 days.

All told, Dison was impairedbr a total of 14%lays — out of a total of 41days during which he could
have taken action to tdle limitations periodAs such, during the timea which he could have
sought federahabeas corpugelief, Dison had a totaf 266 days — over 8¥hionths — during which
he was unimpaired (not seeking geylogical treatment). This is more than ample time in which to
seekhabeas corpueelief, and Dison did not d&n. For these reasons, twirt holds that Dison was
neither actively misled nor prevented in someaxidinary way from asséng his rights, and he
has not alleged any “rare and exceptionalwinstance to warrant equitable tollinQtt v.
Johnson192 F.3d 510, 513-14 {5Cir. 1999).

Actual Innocence

Dison also raises a claim ‘Gfctual innocence” in his federbhbeas corpupetition,
arguing that he had an alibi witness whom hisra#yp failed to subpoenand call at trial. In

McQuiggin v. Perkins]33 S.Ct. 1924, 1928 (2013), the United States Supreme Court held that
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“actual innocence, if proved, serves as a gateway through which a petitioner may pass whether
the impediment is a procedural bar, as it waSdhlup[v.Delo513 U.S. 298 (1995)] artdouse
[v. Bell, 547 U.S. 518 (2006)], or, as in this casqyimtion of the statute of limitations.See
also Graves v. CockrelB51 F.3d 143, 151 t(SCir. 2003);Dowthitt v. Johnsor230 F.3d 733,
741 (E§h Cir. 2000). However, “tenabkctual-innocence gateway pleasg rare: ‘[A] petitioner
does not meet the threshold requiesnunless he persuades the distourt that, in light of the
new evidence, no juror, acting reasonablguid have voted to find him guilty beyond a
reasonable doubt.”ld. (Citations omitted). Though Dison raises a bare claim of actual
innocence, he has neither identified the wageor provided an affidavit from the witness
regarding what her testimony might haverbe@s such, Dison lsanot provided any new
evidence to support his claim of aat innocence, and he is notidatl to equitable tolling of the
limitations period for his petition.

The instant petition will thus dismissed whejudice and without édentiary hearing as
untimely filed under 28 U.S.C. § 2244(d). A fipadgment consistent with this memorandum

opinion will issue today.

SO ORDERED, this, the 29th dagf April, 2015.

/s/ Sharion Aycock
U.SDISTRICT JUDGE




