Hughes v. Dyncorp International, LLC Doc. 78

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION

DEANN HUGHES PLAINTIFF
V. CIVIL ACTION NO. 1:14-CV-109-SA-DAS
DYNCORPINTERNATIONAL, LLC DEFENDANT

MEMORANDUM OPINION

This matter comes before the Court on Defendant Dyncorp’s Motion for Summary
Judgment [53]. The Plaintiff filed the Compla]ti in this case on June 24, 2014 alleging claims
of race discrimination, sex discrimination, aretaliation against her former employer under
Title VII of the Civil Rights Act of 1991, and elations of 42 U.S.C. Section 1981. Dyncorp
now moves for summary judgment on all of thaiRtff's claims, the Rlintiff responded [62]
and the Defendant replied [64], kmag this motion ripe for review.

Factual background

Deann Hughes, a black female, began waska supply technign in August of 2006
with L-3. At that time, L-3 held a contraetith the Columbus Air Force Base to supply
maintenance support and aircraft components to T-6 aircraft at thé BaskDuncan, a black
male, was the site supervidat that time, and Hughes’ direct superior. In March of 2007, L-3
promoted Duncan to site manager when his bdksllee site manager is the top position on site.

At that same time, L-3 promoted Hughesy Duncan’s recommendation, to his now vacant

! The T-6 is a propeller driven airplane used in pilot training.

2 Dyncorp and L-3 used different titles for the same eyg® positions. To avoid confusion the Court will use “site
supervisor” to refer to the positions of both “site foreman” underalneB‘site supervisor” under Dyncorp. There is
no difference in chain of command or responsibilities betwberjob titles. Hourly employees report to the site
supervisor. The site supervigeports to the site manager.
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position of site supervisor. As site supervisor, Hughes was responsible for managing eight hourly
employees on three overlapping shifts.

Sometime in 2010, Hughes talked@oincan about her interest pursuing a bachelor’s
degree in mechanical enginewyi After conferring with his supenis, Duncan agreed to work
with Hughes to accommodate her class schedulghes enrolled at the University of Alabama
in 2011. During school, Hughes typically worked from 5:00 am until 9:00 am, then traveled to
Tuscaloosa for class, returning to work arodn@0 or 2:00 pm and working until 7:00 or 8:00
pm.

Dyncorp took over L-3's contract at the [Gmbus Air Force Base in June of 20%1Zhe
L-3 employees were required to fill out emplagmb applications witlDyncorp. According to
Hughes, she talked with Russ Fatum, Dyptorvice president ohuman resources about
continuing her schooling after the Dyncorp takeo@yncorp hired Duncan and Hughes in the
same positions they held with L-3. In July2012, Duncan asked Hughes to postpone her fall
semester of classes to helpttwihe transition from L-3 to ¥hcorp. According to Hughes, she
met with Duncan and his superiors, Jeffery R@trogram Director), and Ron Williams (Deputy
Program Director), to discuss her schooling, and they all agreed that she should postpone her
classes for the coming fall semester until thengpaf 2013. Hughes did not enroll in classes for
the fall semester of 2012.

On November 13, 2012, Roth suspended Duncan and Hughes for four days for a variety
of issues mostly related to housekeeping atdite, inventory mismanagement, and improper
storage of parts and equipment. AccordingHieghes and Duncan, the issues outlined in the
suspension were mostly related to the L-3 tadyp transition and weresolved far in advance

of the suspension. After receiving notice of the suspension, Duncan resigned. Duncan

% Dyncorp’s T-6 Program is operatatiten sites across the country.
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recommended Hughes as his replacement. Bédorecan could be replaced, Hughes assumed
the majority of Duncan’s duties while retainihgr own responsibilities as site supervisor. In
December of 2012, Worldwide Recruiting Servicassubsidiary of Dymarp, posted the site
manager job opening, and Hughes applied online.

Prior to Duncan’s departure from Dyncorp, dre Hughes discussedrireturn to school
for the spring semester. Duncan indicated heer that he would nk& every effort to
accommodate her class schedule. After Duncdafsarture, Hughes talked with her superior,
Greg Harmon (Operations Manager) about herrreto school. Hughes and Harmon exchanged
emails about the specifics ofrrechedule and what hours she wdoddavailable tavork. At this
point Hughes had already registered fossks scheduled to begin on January 7, 2013. Harmon
had at least some discussiorthfghes’ return to school with Williams and Roth. After speaking
with Hughes on the phone on January 2, 2M&mon emailed Hughes and asked her to
postpone her classes for a second semester.

On January 4, 2013, Hughes learned that Dymadfered the site manager position to
another candidate. On January 9, 2013, HugheslexmRoth disputing the reasons for her
November suspension and advising him directly of her classlgiehé\ccording to Hughes, her
plans to return to school for the spring semestere consistent with her previous agreement
with Dyncorp management. The following day,tRealled Hughes and told her that he could
not accommodate her request to return to schieoth also informed Hughes that she was
expected to be at work during normal working owpecifically, 7:00 am to 4:00 pm, or 8:00

am to 5:00 pm.



After her conversation witliRoth, Hughes called Dyncorp’s ethics hotline and filed a
complaint alleging race and sediscrimination by Roth. Russ Faty Dyncorp’s vice president
of human resources had accesbltghes’ hotline complaint.

On the morning of January 11, 2013, Hughesndttd her classes at the University of
Alabama. Roth suspended Hughes for thregsdBor absenteeism, misuse of time, and
insubordination. Hughes’ suspension ended on January 16, 2013, and Hughes returned to work
after attending her morning classes. That sdme Roth terminated Hughes for a violation of
Dyncorp standards and conditioosisemployment. Fatum apprové&bth’s decision to terminate
Hughes.

In her complaint, Hughes alleges that shes wat hired or promoted to the position of
site supervisor because she is a black fentdigghes also alleges that she was terminated
because she is a black female. Finally, Hughlesges that she was suspended and fired in
retaliation for making a complaint abaaice and gender discrimination.

Dyncorp filed a motion for summary judgmemiteging that Hughes has failed to meet
her evidentiary burden on all of her claims.

Summary Judgment Standard

Federal Rule of Civil Procedure 56 goveswsmmary judgment. Summary judgment is
warranted when the evidence reveals no gendisgute regarding any rmaial fact, and the
moving party is entitled to judgment as a matter of lagn.R. Civ. P. 56(a). The rule
“mandates the entry of summary judgment, radtgequate time for discovery and upon motion,
against a party who fails to malkeshowing sufficient to establish the existence of an element
essential to that party’s case, and on which gaaty will bear the buten of proof at trial.”

Celotex Corp. v. Catretd77 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).



The moving party “bears the irat responsibility of infornmg the district court of the
basis for its motion, and identifying those portia@fgthe record] which it believes demonstrate
the absence of a genuine issue of material fadt.’at 323, 106 S. Ct. 2548. The nonmoving
party must then “go beyond the pleadings” and igfeste ‘specific factstowing that there is a
genuine issue for trial.'Td. at 324, 106 S. Ct. 2548 (citation it@d). In reviewing the evidence,
factual controversies are to besolved in favor of the non-movant, “but only when . . . both
parties have submitted evidence of contradictory fatiglé v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994) (en banc). When such cali¢tary facts exist, th Court may “not make
credibility determinations or weigh the evidencB&eves v. Sanderson Plumbing Prods., Inc.
530 U.S. 133, 150, 120 S. Ct. 2097, 147 L. Bd. 105 (2000). Conchory allegations,
speculation, unsubstantiated atises, and legalistic argumentseanot an adequate substitute
for specific facts showing genuine issue for triallG Ins. Co. v. Sedgwick James of Wa3h6
F.3d 754, 759 (5th Cir. 20023EC v. Recilel0 F.3d 1093, 1097 (5th Cir. 199T)ttle, 37 F.3d
at 1075.

Race and Sex Discrimination: Failure to Promote

To succeed on a claim for intentional discrintioa under Title VII, Plaintiff must first
prove aprima facie case of discrimination either througtirect evidence ofliscriminatory
motive, or circumstaral evidence under thcDonnell Douglasburden-shifting framework.
McDonnell Douglas Corp. v. Greedll U.S. 792, 802, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973).

Direct evidence is “evidence that, if believgaoves the fact of discriminatory animus
without inference or presumptiond. (citing Mooney v. Aramco Servs. C64 F.3d 1207, 1217

(5th Cir. 1995)). In the instarcase, Hughes has not providaty sstatements or other direct



evidence of discrimination, nor does she point to any in her pleadirgsndicates prohibited
hostility proving her case of discriminati without “inference or presumptiorid.

Absent direct evidence, to establisiprama faciecase of discrimination by failing to
promote her under Title VII, a plaintiff is required to show: (1) she was not promoted; (2) she
was qualified for the position she sought; (3) shiew#hin a protected class at the time of the
failure to promote; and (4) ¢hdefendant gave the promotidd someone outside of that
protected classsregory v. Town of Verona, Mis&74 F. App’x 525, 528 (5tlir. 2014) (citing
Autry v. Fort Bend Indep. Sch. Dist04 F.3d 344, 346-47 (5th Cir. 2013)).

If a plaintiff establishes a presumgmti of discrimination by establishing@ima facie
case, the burden then shiftsttee employer to articulate agiéimate, nondiscriminatory reason
for its actionsReeves530 U.S. at 142, 120 S. Ct. 209&x. Dep’'t of Cmty. Affairs v. Burdine
450 U.S. 248, 254-56, 101 S. Ct89067 L. Ed. 2d 207 (1981). &tburden on the employer “is
one of production, not persuasion; it ‘cawolve no credibilly assessment.’Reeves530 U.S.
at 142, 120 S. Ct. 2097 (quoti®y. Mary’s Honor Ctr. v. Hicks509 U.S. 502, 509, 113 S. Ct.
2742, 125 L. Ed. 2d 407 (1993)).

If the employer articulates a legitimate na@wliminatory reason, the burden shifts back
to the plaintiff to establish either: (1) that the employer’s proffered reason is not true but is
instead a pretext for discrimination; or (2) ttla¢ employer’s reason, while true, is not the only
reason for its conduct, and another “motivatingdecis the plaintiff's protected characteristic.
Alvarado v. Texas Ranger®92 F.3d 605, 611 (5th Cir. 2007) (citiRgchid v. Jack in the Box,

Inc., 376 F.3d 305, 312 (5th Cir. 2004)).



Prima Facie Case

Hughes has establishegoama faciecase of race and sex discrimination relative to her
failure to promote claim. First, Hughes was not promoted to site mahSgennd, Hughes was
qualified to be site manager. The recordlsar that after Duncan’s resignation, Hughes was
operating in that role, as well as the role ¢ supervisor, and it isndisputed that she was
effective in both roles. Third, as a black femdlgghes is a member ofpaotected class. Finally,
Dyncorp ultimately hired a white malBavid Ems, as site manager.

Legitimate Non-Discriminatory Reason

Dyncorp advances two arguments to suppsrtagitimate non-discriminatory reason for
not promoting Hughes. First, Dyncorp argubst Hughes was fired before the promotion
decision was made. As stated above, this argugeed to the establishment of the first prong of
Hughes’prima faciecase. With factual controversies resolved in the Plaintiff's favor, this is not
a legitimate, non-discriminatory reas for failing to promote Hughesee Little 37 F.3d at
1075.

Second, Dyncorp argues that Hughes wasquoatified to be site manager for the same
reasons she was suspended aratifiabsenteeism, misuse of éimand insubordination. Again,
there are factual controversies in the record dsediming of the prom@n denial, i.e. whether
the promotion was denied befdree alleged issues giving risettte suspension and termination
arose. Resolving these contresies in Hughes’ favor, the t@@ns giving rise to Hughes’
suspension and termination could have occuafter she was denied the promotidd. The

record also demonstrates thttiighes was effectively performing the duties of site manager up

* There is conflicting evidence in the record as teetiar Dyncorp conclusively denied Hughes the promotion
before she was suspended and termind&edring in mind that factual controvirs are to be resolved in favor of
the non-movant, “when . . . both parties have submitteceeei of contradictory factsthe Court finds that this
prong of heprima faciecase is satisfied for sumary judgment purposedsitle, 37 F.3d at 1075.
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until the time of her January suspension. It y1&brp’s burden to articulate a legitimate non-
discriminatory reason for not promoting Hughesj & has failed to do so regards to Hughes’
failure to promote claimReeves530 U.S. at 142, 120 S. Ct. 208urding 450 U.S.at 254-56,
101 S. Ct. 1088.

Pretext

Even if Dyncorp had advanced a legitimanon-discriminatory reason for failing to
promote Hughes, she has pointectitional evidence that wouslipport a finding of pretext.
Hughes was the only black female magerial employee in all of the ten sites in the T-6 project.
Only one other site had a female managenmployee. Additionally, Duncan and Hughes were
the only managerial employees to be smsled by Dyncorp. Hughes had five years of
managerial experience in the T-6 program, sheeseas interim site supervisor after Duncan’s
departure, and she received positive feedback Frensuperiors during her tenure as interim site
manager. According to Hughes and Duncagnd»rp had a common practice of routinely
promoting site supervisors to vacant sh@anager position. Notably, Harmon, Hughes’
immediate superior told Hughdisat she was doing a good job atefiim site manager and that
he would back her application.

Conclusion: Failure to Promote

Viewing the evidence as a whole, and resmjvfactual controversies in favor of the
Plaintiff, the Court finds thabyncorp has failed to meet ilirden of articulating a legitimate

non-discriminatory reason for failing to promote Hugheagtle, 37 F.3d at 1075. Dyncorp’s

®> Dyncorp advances a third legitimate non-discriminatory reason argument: That Dyncorp did not knowhddghes
applied for the site manager position because WorldwideuRiegr Services did not tell it she had applied. Based

on uncontroverted evidence in the regdtee Court finds this argument wholly unworthy of credence. The record
demonstrates that Worldwide is a wholly owned subsidiary of Dyncorp, and that Dyncorp management had actual
knowledge of Hughes' interest and application for the position.
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motion for summary judgment on Ri&iff's claims of race and sex discrimination relative to its
failure to promote Hughes is denied.
Race and Sex Discrimination: Termination

Prima Facie Case

In order to establish prima faciecase relative to terminati, a plaintiff is required to
show: (1) she is a member of a protected class; (2) she was qualified; (3) she suffered an adverse
employment action; and (4) shvas replaced by a personside the protected clasdcDonnell
Douglas 411 U.S. at 802, 93 S. Ct. 18 Reeves530 U.S. at 142, 120 S. Ct. 20%t; Mary’s
509 U.S. at 509, 113 S. Ct. 2742. Hughes has establishedma facie case of race
discrimination relative to her termination. Hughesa black female, she was qualified for her
position, she was terminated, and she was replaced by a white female. Hughes has not
established @rima faciecase of sex discrimination relative to her termination because Dyncorp
replaced her with a female.

Legitimate Non-Discriminatory Reason

Because Hughes has establishgutiaa faciecase relative to her race claim, the burden
shifts to Dyncorp to articulate a legitineatnondiscriminatory reason for its actioReeves530
U.S. at 142, 120 S. Ct. 209Burding 450 U.S. at 254-56, 101 S. Ct. 1089. According to
Dyncorp, the only reason it terminated Hughes ¥ea insubordination and unexcused absences
that resulted from attending her classestaad of appearing at work as instructed.

Because Dyncorp has advanced a legitimate non-discriminatory reason for firing Hughes,
the burden shifts back to the plaintiff to estabksther: (1) that the gpfoyer’s proffered reason
is not true but is instead agpext for discrimination; or (2hat the employer’s reason, while

true, is not the only reason fis conduct, and another “motivating factor” is the plaintiff's



protected characteristic, her ragdvaradq 492 F.3d at 611 (5th Cir. 2007) (citiRkachid 376
F.3d at 312).

Pretext and Motivating Factor

“A plaintiff may establish pretext by shomg that a discriminatory motive more likely
motivated her employer’s decision,cbuas through evidence of dispta treatment, or that [her
employer’s] explanation isnworthy of credence.Rutland-Simpson v. Eli Lilly & Cp575 F.
App’x 314, 318 (5th Cir. 2014) (citing/allace v. Methodist Hosp. Sy&71 F.3d 212, 220 (5th
Cir. 2001)). The pretext inquiry does not askettter the employer’s reason for the firing was
incorrect, but whether the given reason is thal reason; whether éhevidence supports an
inference that [Dyncorp] intentionally discriminated against [Hughes], an inference that can be
drawn if the given reason was not the real reason for discHaagmn v. Gap In¢.333 F.3d
572, 579 (5th Cir. 2003) (citin§andstad v. CB Richard Ellis, In&09 F.3d 893, 899 (5th Cir.
2002)).

The United States Supreme Court has hedd #h“plaintiff need only present sufficient
evidence for a reasonable jury to conclude, lpreponderance of the evidence, that ‘race . . .
was a motivating factor for any employment practiéesert Palace, Inc. v. Costa39 U.S. 90,
101, 123 S. Ct. 2148, 156 L. Ed. 2d 84 (2003)otimer words, Hughes can survive summary
judgment by demonstrating that her race or sex asamotivating factor . . . even though other
factors also motivated the practic&gelan v. Majesco Software, Ind07 F.3d 332, 340 (5th
Cir. 2005) (citing 42 U.S.C. § 2000e—2(m)). “Direxvidence of the ‘motating factor’ is not
needed to shift the burden of proof to the emgpl to affirmatively bow that it would have
treated the plaintiff the same in the absence of the unlawful motivating factor; circumstantial

evidence of the motivating factor can be enough.”
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Hughes asserts the following as evidence Dwatcorp’s given reason for firing her is
unworthy of credence: Hughes wié® only black female managerial employee in all of the ten
sites in the T-6 project. Duncamd Hughes were the only blagianagerial employees in the T-

6 program, and the only ones suspended at émydsring Roth’s tenure as program director.
Only one other site had a female manageemployee. Dyncorp replaced Hughes as site
supervisor with a white female.

Hughes also argues that sas the only managerial enogke given a strict schedule
even though she was previously able to seher hours, and often worked as many as fifteen
hours in a day. According to Hugé, she had more than sixaye of experience in the T-6
program, and was an outstanding employee thighNovember suspension as the only blemish
on her record. Hughes alleges that she perfonvedtas interim site maager, and her school
schedule actually provided momeanagerial coverage over a broader range of hours. Hughes
further argues that she postponed her fall seaneasdt school and waassured that Dyncorp
would make every effort to accommodate hetngpsemester. Hughes also argues that she was
no longer needed for morning meetings with Rorce personnel because she was not attending
those meetings anyway, and a new site manhgd already been selected. Finally, Hughes
alleges that Dyncorp could haaecommodated her school schedaled resolved the conflict,
by simply changing her from salaried to hourly thutever gave her that tipn before firing her.

Bearing in mind that at the summary judgemstage, the Court must resolve factual
controversies in Hughes’ favoand may “not make credibilitgeterminations or weigh the
evidence” the Court finds that the circumdial evidence presemteby Hughes, and the
conflicting versions of the evenlisading up to her termination cteanumerous questions of fact

relative to this claimLittle, 37 F.3d at 1075Reeves530 U.S. at 150, 120 S. Ct. 2097. In
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addition, a plaintiff may use staiisal evidence in a disparateeitment case “to show that an
employer’s justification for a discriminatory act is preteXtdllins v. Premier Ford Lincoln
Mercury, Inc, 766 F. Supp. 2d 736, 752 (N.D. Miss. 2011) (cittigmer v. Parsons—Gilbane
713 F.2d 1127, 1137 (5th Cir. 1983)). The Supreme tdwag made clear that “[tjhe probative
value of statistical evidence ultimately dependsall the surrounding facts, circumstances, and
other evidence ofliscrimination.”ld. (citing Int'l Bd. of Teamgrs v. United State131 U.S.
324, 340, 97 S. Ct. 1843, 52 L. Ed. 2d 396 (1977)).

The race statistics gued by Hughes are probative wheonsidered in tandem with
Plaintiff’'s other evidence of alledediscrimination. Hughes establishegama faciecase of
race discrimination relative to her terminatian,point that Dyncorp concedes for summary
judgment purposes. Hughes has presented statistical and othenstactial evidence that race
may have been a motivating factor in her teation. When coupled with the other allegations
of discrimination alleged in thisase, the Court finds that a reasonable jury could conclude that
race was a motivating factdn Dyncorp’s decision to fireHughes, and that Dyncorp’s
articulated reason for firing hé& “unworthy of credence Rutland 575 F. App’x at 318 (citing
Wallace 271 F.3d at 220). Finally, Dyncorp didot argue, and has therefore failed to
affirmatively demonstrate, that‘#vould have treated the plaintiffie same in the absence of the
unlawful motivating factor.’'Keelan v. Majesco Software, Ind07 F.3d 332, 340 (5th Cir. 2005)
(quotingDesert Palace539 U.S. at 101, 123 S. Ct. 2148).

Because the Plaintiff has created factual utisp as to both the credibility of Dyncorp’s
articulated reason for its actignand whether race was a motiwgtifactor in its decision to

terminate her, Dyncorp’s motion for summary jodent on Hughes’ claim of race discrimination
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relative to her termination is denied. Dyncarpiotion for summary judgent on Hughes’ claim
of sex discrimination relative toer termination is granted.
Retaliation

Prima Facie Case

A plaintiff establishes @rima faciecase of retaliation by shomg that she engaged in a
protected activity, an adverse ployment action occurred, andetle was a causal link between
the protected activity and eéhadverse employment actiddernandez v. Yellow Transp., Inc.
670 F.3d 644, 657 (5th Cir. 2012) (citifi@ylor v. United Parcel Serv., In654 F.3d 510, 523
(5th Cir. 2008)).

In the instant case, it is ungigted that Hughes has establiltkee first two elements of
her prima faciecase. Hughes filed a hotline complaintrate and sex discrimination against
Roth, she returned to work and then, withiysjashe was suspended and then terminated. The
prima faciecase analysis turns on the third elem#rd,causal connection between the protected
activity and the termination.

According to Dyncorp, Roth had no knodge of Hughes' ethics hotline complaint
against him when he made the decisions toesu$@and terminate her.ughes alleges that even
if Roth was not aware of the complaint, R&&sgum had access to the complaint and was aware
of it when he approved Hughes’ suspensiod dermination. It is undisputed that Fatum
approved both the suspension and the tetioimaand that Fatunhad access to hotline
complaints in his role as viggesident of human resources.

Temporal proximity between protected acgivdand alleged retaliath is evidence of a
causal connection. “[T]he protied act and the adverse employment action [must be] ‘very

close’ in time” to establish causation by timing alorfeotter v. Houma Terrebonne Hous. Auth.
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Bd. of Comm’rs No. 14-31090, 2015 WL 7273321, at *6ti(5Cir. Nov. 17, 2015) (citing
Washburn v. Harvey504 F.3d 505, 511 (5th Ci2007)). In the instantase, the one-day gap
between the hotline complaint and the suspension, and the six-day gap between the hotline
complaint and the termination weigh in favor of establishing a causal connection.

A factual controversy exists as to whetRath and Fatum actually knew about Hughes’
hotline complaint at the time they made tHecisions to suspend and fire her. Factual
controversies must be resolviedthe Plaintiff's favor athe summary judgment stagattle, 37
F.3d at 1075. In light of Hughes’ evidence of Ratid Fatum’s access to her complaint, and the
short time between Hughes’ complaint and hepsuasion and termination, the Court finds that
Hughes has establisheg@ama faciecase of retaliation.

Legitimate Non-Retaliatory Reason

If the plaintiff successfully presentspama faciecase, the burden shifts to the employer
to provide a “legitimate, non-retaliatorgason for the adverse employment actidietnandez
670 F.3d at 657 (citingong v. Eastfield Col|.88 F.3d 300, 304-05 (5th Cir. 1996).

Again, Dyncorp alleges that their sole reafmrsuspending and firing Hughes is that she
attended her classes instead of appearing for work as instructed.

Pretext

If the defendant carries the burden mfoduction by articulating a legitimate non-
retaliatory reason fothe adverse action, “the plaintiff théears the ultimate burden of proving
that the employer’s proffered reasisnnot true but instead is a pretext for a real discriminatory
or retaliatory purpose.Vargas v. McHughNo. 15-50544, 2015 WL 6774016, at *3 (5th Cir.

Nov. 3, 2015) (citingMcCoy v. City of Shrevepor92 F.3d 551, 557 (5th Cir. 2007)).
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The Supreme Court recently held that the motivating-factor standard from Title VII
discrimination claims does not apply to retaliation claiBse Univ. of Texas Sw. Med. Citr. v.
Nassar 133 S. Ct. 2517, 2534, 186 L. Ed. 2d 503 (2013}xebd, plaintiffs asserting retaliation
claims must meet the higher stiand of but-for causation. In ond® show that the employer’s
reason is actually a pretext fotakation, the applicant must shothat the adverse action would
not have occurred ‘but for’ themployer’s retaliatory motiveVargas 2015 WL 6774016, at *3
(citing Feist v. Louisiana, Dep’t of 3tice, Office of the Atty. Ger¥.30 F.3d 450, 454 (5th Cir.
2013) (citingNassar 133 S. Ct. at 2528, 186 L. Ed. 2083)). “In order to avoid summary
judgment, the plaintiff must shota conflict in substantial evehce’ on the question of whether
the employer would not have taken the action ‘but for’ the protected actiMtyguotingLong
v. Eastfield Coll. 88 F.3d 300, 308 (5th Cir. 1996)).

In support of her argument that Dyncorp’s giveason for suspemdj and firing her is
pre-textual, Hughes again points to the allegaanection between her complaint, Fatum, Roth,
and the decisions to suspend and fire her. Hughgses that a reasonable jury could conclude
that Fatum approved Hughes’ suspension amditation because she filed a complaint.

Hughes has establishedpema faciecase of retaliation. Badeon the evidence in the
record at this time, a reasonable jury couli@rirthat Hughes’ complaint against Roth was the
but-for cause of her suspension a nd terminat®ignificant questions of fact remain as to
whether Roth and Fatum knew about the complainthe time they made the decisions to
suspend and fire Hughes, and whether Dyncorp’s given reason for suspending and firing Hughes
is pretextual. The Court finds that tkesre questions best suited for a j\8ge Zamora v. City of
Houston 798 F.3d 326, 333 (5th Cir. 2018)olding that issue of wdther plaintiff's protected

activities were but-for cause in retaliation case was for jury).
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For these reasons, Dyncorps motion for samymjudgment as to Hughes’ retaliation

claim is denied.
Conclusion

For the reasons specifically outlined above the Court finds the following:

Dyncorp’s motion for summary judgment dtughes’ claim for race discrimination
relative to her failure to promote claim is DENIED.

Dyncorp’s motion for summary judgmemn Hughes' claim forsex discrimination
relative to her failure to promote claim is DENIED.

Dyncorp’s motion for summary judgment dtughes’ claim for race discrimination
relative to her termination claim is DENIED.

Dyncorp’s motion for summary judgmemn Hughes' claim forsex discrimination
relative to her terminain claim is GRANTED.

Dyncorp’s motion for summangudgment on Hughes’ claim for retaliation is DENIED.

SO ORDERED this the 5th day of August, 2016.

/s _Sharion Aycock
UNITED STATES DISTRICT JUDGE
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