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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
ABERDEEN DIVISION

FREDDIE L. WEBBER, JR. PETITIONER
V. No. 1:14CV126-SA-JMV
MR. DENMARK, ET AL. RESPONDENTS

MEMORANDUM OPINION
This matter comes before the court onpieese petition of Freddie L. Waber, Jr. for a writ of
habeas corpus under 28 U.S.C. § 2254. The Statereaponded to the pigdn; Webber has not
replied, and the deadline to do ss kapired. For the reass set forth below, the instant petition for a
writ of habeas corpus will be denied.
Facts and Procedural Posture
Freddie Webber is in the cusyoof the Mississippi Deartment of Correctits and is currently
housed at the Mississipptate Penitentiary in Parchman, Misgpi. Webber was convicted for the
sale of cocaine in Lowndes County Circuit Court Cause No. 2010-0280-Cfdld¢atenced to thirty
years in the custody tfie Mississippi Department Corrections as a ndrabitual offender and to
pay a fine of $5,000.00. Webber waigimally sentenced as habitual offendehut was resentenced
as a non-habitual offendtllowing post-convictiorcollateral review.
Webber appealed his convictiand sentence to the Missgsi Supreme Court. In his
appellate brief, Webber raistét following grounds forelief, as statedy Webber throughaunsel:

I. Whether the trial cougrred by not exclude[ingirior bad acts evidence?

Il. Whether the State’s reliance on a paidfdential informant entitled the defense to
a cautionary instruction?

l1l. Whether the weight of the @lence supportsguilty verdict?
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The state supreme court affirm@éebber’s conviction and sentendé/ebber v. Sate, 108 So.3d
930 (Miss. 2013) (Cause No. 2012-KA-00115-SCT).

Webber then filed pro se application in the Missisgpi Supreme Court seeking
permission to proceed in the tradurt with a petition for post-conviction collateral relief. In his
application, Webber raised the following groumaisrelief, as summarized by the court:

l. The indictment was insufficient undelississippi Unifom County and Circuit
Court Rule 7.06.

Il. The trial court lacked subject matteriggliction to impose Webber’s sentence as a
habitual offender under Mis€ode Ann. § 99-19-81.

The Mississippi Supreme Court held in pertinent part:

After due considerain we find that Webber was urfgisurprised by the State’s
motion to amend the indictment to ap@aiVebber as an habitual offender in
accordance with § 99-19-83, and that in¢hascumstances thedt court erred in
sentencing Webber as an haaitoffender. This Courtffids that Webber’s Motion for
Post-Conviction Collater&elief should be ginted as to this clai. We further find
that Webber’s sentence as a habitdfi@nder under Mis€Code Ann. §99-19-81
should be vacated, atfus matter should be remandedhe Lowndes County Circuit
Court for re-sentencing asnon-habitual offender fordtcrime of which the jury
convicted him.

Webber then filed the instant federal petition for a wrhaifeas corpus under 28
U.S.C.A. 8§ 2254, raising the following grourfds relief (as stated by Mr. Webber):

Ground One: Direct [verdict] / J.N.O.V irfiettive assistancepansel trial/appeal.

Ground Two: Petitioner her[glish to reargue the sargeounds that were raised on
appeal.

Ground Three: Petitionergishing to re-argue hiclaim of subject matter
jurisdiction.

Ground Four: Due Process and Hderatection 814 amendment.
As noted above, the State originally moved smidss Webber’s petition because his allegations
in Grounds One and Four are unexhausted. D@c.The court afforded Webber an opportunity
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to amend his petition to delete the unexhalstaims, Doc. 12, which he did, withdrawing
Grounds One and Four, Doc. 14.
Discussion
After Webber’s withdrawal of the unexhausgrounds for relief, the issues currently
before the court are as follows, as summarized by the court:
Ground Two: Claims raised odirect appeal:

A. Whether the trial court erred bytrexcluding prior bad acts evidence?

B. Whether the State’s reliance on a gadfidential informant entitled the
defense to a cautiary instruction?

C. Whether the weight of the eedce supportsguilty verdict?
Ground Three: The trial court lacked subjematter jurisdiction because his
indictment was insufficieninder U.C.C.C.R. 7.06 for fatle to listthe statutory
schedule of cocaine.
Ground 2(A) — Procedural Bar
The Mississippi Supreme Court held tiébber’s allegation in Ground Two (A), that
the trial court erred in failing to exclude eviderof prior bad acts, was procedurally barred for

failure to lodge a contemporary objection:

Although Webber initially objected to twaeo because it atained a discussion
between Webber and Jones alugr drug transamins, the objeatin was waived at
trial. The waiver is reflected in the record:

Webber's Counsel ... [A]fter discussing thessue with my client, the
possibility of waiving dter issues, we have mdtie informed decision to
withdraw the objection to the vidend play it irts entirety.

Court: That is from the start of this parlar witness'srivolvement that day
up until the conclusion, from the pre-buy to the post-buy.

Webber's Counsel From the pre-buy to thgostbuy, yes, Your Honor.

Court: There’s no objection to the entire video then?
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Webber’s Counsel No objection to the entire video.

Because the entire video was admitted eutlobjection, this issue was not preserved
for appealSee, e.g., Rossv. Sate, 954 So.2d 968, 987 (i865.2007) (failve to raise a
contemporaneous objection wasvthe issue on appeal).

Webber v. Sate, 108 So0.3d 930,931 (Miss. 2013).
The Doctrines of Procedural Default and Procedural Bar

If an inmate seekinabeas corpus relief fails to exhaust aigsue in state court — and no
more avenues exist to do so — under the doctripecstdural default that issue cannot be raised
in a federahabeas corpus proceeding.Sonesv. Hargett, 61 F.3d 410, 416 {5Cir. 1995). Similarly,
federal courts have no jurisdiction to revie\wadeas corpus claim “if the last state court to
consider that claim expressly i on a state ground for denialrefief that is both independent
of the merits of the federal claim andaatequate basis for the court's decisioRdberts v.
Thaler, 681 F.3d 597, 604 {5Cir.2012). Thus, a federal court may not consideabeas
corpus claim when, “ (1) a state court [has] deelinto address [those] claims because the

prisoner [has] failed to meet a state procedwgqillirement, and (2) the state judgment rests on

independent and adequatatstprocedural groundsMaplesv. Thomas, U.S. , 132
S.Ct. 912, 922, 181 L.Ed.2d 807 (2012) (alteratiormriginal) (intenal quotation marks
omitted). This doctrine isnown agorocedural bar. To determine the adequacy of the state
procedural bar, this court must examine whethe state’s highesbart “has strictly or
regularly applied it. Sokesv. Anderson, 123 F.3d 858, 860 {5Cir. 1997) €iting Lott v.

Hargett, 80 F.3d 161, 165 {5Cir. 1996)). The petitionehowever, “bears the burden of
showing that the state did notistly or regularly follow a proedural bar around the time of his
appeal” — and “must demonstrate that the stadddibed to apply the procedural bar rule to

claims identical or similar to thegaised by the petitioner himselfld.
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Cause and Prejudice — and Fundameat Miscarriage of Justice —
As Ways to Overcome Procedural Bar

Whether a petitioner’'s aims are procedurally defaultedpocedurally barred, the way he
may overcome these barriers is $hene. First he can overcome firocedural default or bar by
showing cause for it — and actpagjudice from its applicationfo show cause, a petitioner must
prove that an exteahimpediment (one thabald not be attributed tori) existed to prevent him
from raising and discussirige claims as grounds fiaglief in state courtSee United Satesv. Flores,
981 F.2d 231 (BCir. 1993). To establighrejudice, a petitiomemust show thahut for the alleged
error, the outcome dfie proceeding would habeen differentPickney v. Cain, 337 F.3d 542 (&

Cir. 2003). Even ia petitioner fails to establish causelie default and prejudice from its
application, he magtill overcome a procedurdéfault or bar by showingahapplication of the bar
would result in a fundamentaliscarriage of justice. To showattsuch a miscarriagof justice would
occur, a petitioner must proveath“as a factual matter, tha¢ did not commit the crime of
conviction” Fairman v. Anderson, 188 F.3d 635, 644 {5Cir. 1999) (citing\ard v. Cain, 53 F.3d 1086,
108 (8" Cir. 1995)). Further, he mustipport his allegationsith new, reliableevidence — that was
not presented at trial — and must show that it“‘wase likely than not thato reasonable juror would
have convicted him indht of the new evidenceFairman, 188 F.3d at 644 (citations omitted).

The failure to lodge a contemporaneous objediiathe trial court is an independent and
adequate state procedural Hamjth v. Black, 970 F.2d 1383, 1387 {&Cir.1992), and Mr.
Webber has not shown that the Mss§ppi’'s appellate courts hataled to strictly and regularly
apply the contemporaneous objentrole. As such, this claim must be dismissed under the
doctrine of procedural default. In additidvic. Webber cannot overcome the procedural default
because he has shown neither cause for hisiidlefar prejudice he would suffer if the court
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applied it. Mr. Webber has not showmtlhe default was caused by “somethertgrnal to
[him], something that cannotifly be attributed to him.Coleman, 501 U.S. at 753 (emphasis in
original). Finally, Mr. Webber hasot produced new, reliable evidence — that was not presented at
trial — to show that it was “more likely than bt no reasonable juroowid have convicted him in
light of the new evidence.Fairman, 188 F.3d at 644 (citations omitted).

Thus, Mr. Webber has shown neiticause for his default, prejad that would result from
applying the default, mahat a fundamental miaaiage of justice wouldesult from applying the
default. As such, Mr. Webber’s claim in Ground@ihat the trihcourt should have excluded
evidence of prior bad acts stlbe dismissed under the dowrof procedial default.

Ground 2(B): Denied on the Meritsin the Mississippi Supreme Court

In Ground 2(B), Mr. Webber argues that theltcourt should havessued a cautionary
instruction to the jury regardinge State’s use of a paid confidential informant. This ground for
relief must likewise be dismissed because the Mississippi Supreme Court denied this claim on
the merits during direct appeal — and Mr. Wetsbelaims do not fall within either of the
exceptions to the rule prohibiting fedehabeas corpus review of claims denied on the merits in
state court.

The Mississippi Supreme Court has alreadysidered Ground 2(B) on the merits and
decided those issues against the petitidmence, these claims are barred fitwabeas corpus
review by the Antiterrorism and Effective Death Penalty Act, 28 U.S.C. § 2254(d), unless they
meet one of its two exceptions:

(d) An application for a writ dfiabeas corpus on behalf of a person in

custody pursuant to the judgmentaobtate court shall not be granted

with respect to any claim that wadjudicated on the merits in State

courtproceedingsinless the adjudication of the claim—
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(1) resulted in a decision thats contraryd, or involved an

unreasonable application of, clgagstablished Federal law, as

determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in

the State court proceeding.
Id. (emphasis added). The first exception, sutbze¢d)(1), applies tguestions of lawMorris
v. Cain, 186 F.3d 581 (BCir. 2000). The second exceptj subsection (d)(2), applies to
questions of factLockhart v. Johnson, 104 F.3d 54, 57 {(5Cir. 1997). Since the petitioner’s
claims challenge both the application of law aralfthding of fact, this aurt must consider the
exceptions in both subsections.

Under subsection (d)(1),petitioner’s claim merithiabeas corpus review if its prior

adjudication “resulted in a decision that veastrary to, or involved arunreasonable
application of, clearly established Federal lawd. (emphasis added). A state court’s decision
is contrary to federal law if it arrives at a conclasi opposite to that reached by the United
States Supreme Court on a question of law, ibdiécides a case differently from the Supreme
Court on a set of “materialiydistinguishable facts.Williamsv. Taylor, 529 U.S. 362, 120
S.Ct. 1495, 1523 (2000). A stateucts decision involves aanreasonable application of
federal law if it identifies the correct governipgnciple but unreasonab(yot just incorrectly)
applies that principle to facts tfe prisoner’s case; this application of law to facts must be
objectively unreasonableld. at 1521. As discussed below, thetitioner has not shown that the
Mississippi Supreme Court unreasoryadgbplied the law to the factsr that the court’s decision

contradicted federal law. Accordingly, theception in subsection (d)(1) does not apply to

Ground 2(B) of the petitioner’s claim.



Nevertheless, under 8§ 2254(d)(2) this ground-détief may still meit review if those
facts to which the supreme court applied thve Were determined unreasonably in light of the
evidence presented. Because the supreme court is presumed to have determined the facts
reasonably, it is the petitioner’s burden to protleerwise, and he must do so with clear and
convincing evidenceMiller v. Johnson, 200 F.3d 274, 281 F(SCir. 2000); 28 U.S.C. §
2254(e)(1). As discussed below, the petitionerfagesd to meet this burde as such, he cannot
use subsection (d)(2) toawve these claims beyond § 2254(d), which bars tnabeas corpus
review issues alreadiecided on the merits.

In Ground Two (B), Webber complains that thal court did not grant him a cautionary
instruction regarding the confidential inforntaim Webber’s case, the buy was made by a
confidential informant who was a paid informaather than an informant who was seeking to
have reduced charges. S.C.R., Voh.268. Webber’s proposed instruction read:

The Court instructs #hJury that the témony of an informant who benefits by

providing evidence and testimony agamsiefendant for pay, immunity from

prosecution, or othervarable treatment mube examined and weighed by the jury

with greater care and cautithan the testimony @n ordinary witess. You the jury

must determine whether the informant&tirmony has been affext by interest or
prejudice against the defendant.

S.C.R.,\Wol. 1, p. 39. At trial, the judgedrd argument regarding the defense’s proposed

cautionary instruction. S.C.Rl. 3, p. 213. The trialjdge found that Webber’'s case was
distinguishable from the cases cited by dedesmunsel in that, in Webber’s case, the

confidential informant was paid for his efforts and received his monetary benefit in exchange for
successful buys rather than for testimony at tilat 215. The trial judge pointed out that there

is a difference when the buy is made by an wrwesr confidential informant rather than an
accomplice.ld. at 216. The trial judge noted that thatstappellate courts have “upheld the
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denial of a cautionary instrtion based partly on the fact thatormant did not receive any
preferential treatment for hissigmony. Well, he didn’t receiveng preferential treatment. He
received $100.”ld. at 218. The appellate court considett@d issue on direct appeal and held:
As for Webber's second issue find that the trial court dinot abuse itdiscretion by
denying Webber's proposed cauofry jury instructions garding Jones'testimony.
The details of Jones’s pay arrangement thighcounty were disced to the jury, and
Jones was subject to cross-examinaiitwis, the failure tgive a cautionary
instruction regardingohes's testimony was not abuse of discretiomhitev. Sate,
722 S0.2d 1242, 1247-48 (MiE398) (finding that where déigof the confidential
informant arrangement were disclosed tjtity and the confidential informant was
subject to cross-examinatidajlure to give a cautionaipstructionregarding his

testimony was not an almuef discretion) (citingMlliamsv. Sate, 463 So.2d 1064,
1069 (Miss.1985)).

Webber, 108 So0.3d at 931-932.

Challenges to jury instructions dotravdinarily form a basis for federbhbeas corpus
relief. Gilmorev. Taylor, 113 S.Ct. 2112, 2118-19, 124 L.Ed.2d 306, 318 (19=33tlev.
McGuire, 502 U .S. 62, 71-71 (1991). A federal dauay not set aside the conviction through
habeas corpus unless a petitioner establishes that aproper instruction rost® the level of a
constitutional violation.Taylor, 113 S.Ct. at 2121, 124 L.Ed.2d at 3RRGuire, 502 U.S. at 72.
The standard for showing that faulty jury ingttions caused enough prdjce at trial to support
a collateral attack on the stateurt’s judgment is higher thahe standard for showing plain
error on direct appeaHenderson v. Kibbe, 431 U.S. 145, 154 (1977). “A petitioner must show
that the erroneous instition by itself so infected the entingal that the resulting conviction
violates due processMayabb v. Johnson, 168 F.3d 863 (BCir. 1999), citingHenderson,
supra. Though this rule is statedg&rding instructions given toetjury, it may also be applied
when a trial court declines give arstruction. As applied in thimanner, “[t]he relevant inquiry
is whether the failure to give amstruction ‘by itself so infectethe entire trial that the resulting
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conviction violates due process.Galvin v. Cockrell, 293 F.3d 760, 765{&ir. 2002)¢uoting
Cupp v. Naughten, 414 U.S. 141, 147 (1973).

In this case, the trial court’s decisinat to give Webber’s proposed cautionary
instruction regarding paid informants to the jdigl not even come close “infect[ing] the entire
trial [so] that the resultingonviction violates due processMayabb, supra. As the Mississippi
Supreme Court held, the jury heard testimomarding the informant’s payment arrangements
with authorities, and through cross-examinatiefense counsel brought out the potential bias
such an arrangement might encourage such, the Mississippi Supreme Court did not
unreasonably apply clearly estahksl federal law; nor did it unre@sably determine the facts in
light of the evidence presented. Thus, this tmay not review the merits of Webber’s claim
that the trial court should have issued a ca#ry instruction reganag a paid informant’s
testimony. This ground faelief will be denied.

Ground 2(C): Sufficiency of the Evidence

In Ground 2(C), Mr. Webber arguist the “weight” othe evidenceupports a guilty verdict.
The State argues, correctly, thathallenge to the weigof the evidence isot a valid claim under 28
U.S.C. 8§ 2254. Undétainesv. Kerner, 404 U.S. 519 (1972), howevere court will ierpret this
pro se pleading liberally aa challenge to thaifficiency of the evidence, whids a valid claim for
habeas corpus relief. To analyze whethéne evidence submitted at tgas sufficient to support the
verdict of guilty, a feral court conductinigabeas corpus review must determine:

whether, after viewing the elence in the light most¥arable to the prosecutioany

rational trier of factould have found thessential elements of the crime beyond a
reasonable doubt.

Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 27/8BL. Ed. 2d 560 (1979) (emphasis

in original).
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Mr. Webber was convicted in the Circ@ourt of Lowndes County, Mississippi, for
selling cocaine. During Webber’s direct appéad Mississippi Supreme Court summarized the
evidence introduced against him:

On April 28, 2009, Lloyd McWilliams, a Lomdes County narcotiegent, enlisted
James Jones, a confidential informanpuachase drugsdm individuals in
Columbus, Mississippi. Jones completed tvansactions thatay, which were
captured on video. Orwé those transactiongas a buy from Webber.

Jones testified for the State and explainiegay arrangementtiv the county. He

told the jury that he puhased twenty dollars’ wortif cocaine from Webber, which

he then placed in a bag and delivered to Agent McWilliams. At trial, Jones identified
both the bag and Webber. g Jones's testimony,dltState submitted a DVD that
contained audio and videodtage of the transton, which the joy then viewed.

During its case-in-chief, the State atsdled Agent McWilliams and Bill Smith,

Director of Forensic Chemistry at the Colums Forensic Lab. Smith testified that the
substance in question was, in fact, cocakgent McWilliamsconfirmed that Jones

was paid for the Webber traisian and explained thatelvideo of the transaction

was used to identify Webber.

The defense presented no evidence anelccab witnesses. Thary subsequently
found Webber guiltys charged.

Webber v. Sate, 108 So. 3d 930, 931 (Miss. 2013). Viewed in the light most favorable to the
prosecution, the evidence clearly establisheshtmatVebber sold cocaine to the confidential
informant.

Though Mr. Webber believes that the juhpsld have considered the evidence and come
to a different conclusion, the jury the arbiter of the strengthé@weight of evidence presented
at trial. The Founders establisheaur Constitution thadn accused has the rigbta trial by jury in
a criminal case. “In all criminal prosecutigiise accused shall enjoyethight to a speedy and
public trial,by an impartial jury of the State and district whaan the crime shall have been
committed....” U.S. Const. amend. VI. (emphasis added). The requirement of jury trial in a

criminal case is applicabte the states through tik®urteenth AmendmenDuncan v.
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Louisiana, 391 U.S. 145, 156 (1968). Ittisus the province of the jutg determine the facts in
a criminal case — and apply to those facts ¢ddlwv given by the court tbugh jury instructions.
Indeed, “[j]uries are typically ckdd upon to render unanimous vetdion the ultimate issues of
a given case.'McKoy v. North Carolina, 494 U.S. 433, 449, 110 S. Ct. 1227, 1236, 108 L. Ed.
2d 369 (U.S. 1990) (plurality opinipiBlackmum, J., concurring).

The jury considered the evidence presented and found Mr. Webber guilty of selling
cocaine. There was ample evidence upon whittase that decision, arige court can discern
no reason to doubt the validity of the jury’s conclusion. This ground for relief is wholly without
merit and will be denied.

Ground Three: Insufficiency of the Indictment

In Ground Three Mr. Webber aggithat the indictnme was insufficienbecause it did not
conform with Uniform Circuit ad County Court Rule 7.06 becauskiied to state the criminal
statutory schedule of cocain€his claim is withouierit and will be denied.

Generally, the sufficienogf a state indictment isot a matter for federabbeas corpus relief
unless it can be showretithe indictment was so defectiat the convicting court had no
jurisdiction. Riley v. Cockrell, 339 F.3d 308, 313-14(&Cir. 2003);Wlliamsv. Collins, 16 F.3d 626,
637 (8" Cir. 1994) (citingYohey v. Collins, 985 F.2d 222, 229 {5Cir.1993);McKay v. Collins, 12 F.3d
66, 68 (8' Cir. 1994) ¢iting Branch v. Estelle, 631 F.2d 1229 {5Cir. 1980)).“State law dictates
whether a state indictmentssfficient to confer @&ourt with jurisdiction.” Wiliams, 16 F.3d at 637.

Rule 7.06 of the Unifon Circuit and County CotiRules sets forth thequired elements of
an indictment undevlississippi law:

The indictment upon which tfiefendant is to be triedahbe a plain, concise and

definite written statement dfie essential facts constihg the offense charged and

shall fully notify the defendant of the natwaed cause of the aceti®n. Formal and
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technical words are not necessary in arcinaent, if the offensean be substantially
described without them. An indictmesttall also includéhe following:

1. The name of the accused;
2. The date on which the indiaent was filed in court;

3. Astatement that the proseicutis brought in the narmand by the authority of the
State of Mississippi

4. The county and judicial district iwhich the indictmet is brought;

5. The date and, if applicable, the timenvdiich the offense was alleged to have
been committed. Failure to state the edrdate shall not render the indictment
insufficient;

6. The signature of the foremantbé grand jury issuing it; and
7. The words “against the pea® dignity of the state.”

The court on motion of the defendant maykstfrom the indictment any surplussage,
including unnecessary aljations or aliases.

Mississippi U.C.C.C.R. 7.06. Mr. Webbeirglictment readsn relevant part:

that Freddie Webber, Jr. late oétBounty aforesaian or about the 28day of April,
2009, in the County and stateweg#said, did unlawfully, viifully, and fdoniously,
knowingly and intentionallgell or transfer aontrolled substance-wit: Cocaine, to
an undercover individual, wolation of MCA § 41-29-13%ontrary to the form of
the statutes in such caseade and provided, and agaitn&t peace and dignity of the
State of Mississippil.]
SCR, \Vol. 1 at 8.
The indictment meets alléhrequirements of Rule 7.Chd the court can discern no
way that the languag# the indictment could deprive tetate trial court jurisdiction. As the
indictment meets all state afadieral requirements, Mr. Webkgfinal ground for relief is

without merit andwill be denied.
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Conclusion
For the reasons set forth above, ithstant petitiorfior a writ of habeas corpus will be denied.

Afinal judgment consistent with this memorandopmion will issue today.

SO ORDERED, this, the 17th day of July, 2017.

/s/ Sharion Aycock
U.SDISTRICT JUDGE
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